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PREFACE. 


This  volume  is  pubUslied  in  the  hope  that  it  will 

be  of  use,  by  bringing  together,  in  small  compass,  the 

decisions  of  the  Courts  in  Lower  Canada,  as  reported 

to  the  date  when  this  work  was  completed,  thereby 

affording  the  means  of  comparing  these  decisions,  and 

aiding,  in  some  degree,  in  establishing  a  settled  and 

miiform  Jurisprudence.    The  Student  of  Law  is  here 
furnished  with  the  application  to  decided  cases  of 

the  general  principles  laid  down  in  the  text  books, 

and  the  Practising  Advocate  with  easier  reference 

to  the  Reports  themselves,  and  the  authorities  there 

cited. 

The  points  adjudged  have  been  adopted  as  given 

in  the  Reports  when  they  appeared  to  be  stated 
accurately ;  in  other  cases  they  have  been  re-written. 
The  headings  or  titles  might  have  been  increased, 
and  many  cases  usefully  put  under  more  than  one 
heading,  and  in  French  as  well  as  in  English,  but 
this  would  have  added  to  the  size  as  well  as  to  the 
cost  of  the  volume.     It  is  hoped,  however,  that  the 


Vm  PREFACE. 

references  as  given  will  be  found  suflScient  to  indicat 
the  more  important  subjects. 

The  cases  from  the  Pr]6vosti6  and  Conseil  Sup^riee 
are  given,  because  M.  Perrault's  volumes  are  now  rarel 
to  be  met  with,  and  as  shewing  the  admirable  sin 
plicity  and  equity  of  the  administration  of  justice  i 
these  Courts,  when  Attorneys  and  Advocates  were  ur 
known  in  the  Province.  Many  of  these  cases  will  t 
recognised  as  authority  at  this  day ;  some  of  them  ai 
of  curious  interest  to  the  profession. 

The  List  of  Cases  at  the  end  of  the  volume,  althoug 
not  usually  given  in  a .  mere  Digest  or  Index,  wi 
contribute  to  the  main  end  and  value  of  such 
work — that  of  finding  soon  what  one  is  looking  for. 

MONTRKAL,  1864. 


^EST. 


iNADA  REPORTS. 


ACTION. 


\?8UMPSIT  AND  DEBTS. 

<    <  n  an  obligation  payable  on  demand  cannot  be  mtin- 
"  rrmluced  in  evidence  if  payable  H  trme.    Lerovx  va, 

n  an  implied  promise  for  board,  lodging,  and  washing, 
ftasaumpsit.    jS/ki(z  tb.  jl/ify^s ;  E.  B.,  Q.  1816. 

9  fluma  have  been  received  by  an  agent,  the  principal 
I  or  for  money  had  and  received.    Leclerc  Ta.  Rou;  K,  B., 

i  a  special  i^reement  between  the  parties,  a  general 

tit  cannot  be  maintained.  Nlichcock  vs.  Onmt ;  K.  B,,  Q.  1817. 

1  action  of  general  rRdel/ilaliin  ossHiwpn'f  for  work  and  kbor, 

I'  trial,  it  wa-s  proved  that  the  work  had  been  perfbnned  under  a 

1^  the  action  nas  di^mis^cd.     Fiektem  v9.  Blackttone  ;  K.  B.,  Q. 

e  rcoeivcs  advances  in  money  upon  bis  oontraot  for  work,  and 

teft,  his  eondact  as  to  thepersonwitb  wbomhe  oontraflte  isyrawJu- 

ich  person  may  either  affirm  the  contract,  and  sue  in  dajnagw  for 

Bunce,  or  may  disaffirm  it,  and  sue  for  money  bad  and  reodTed  in 

"~~t  PaC'-e^e;  K,  B.,  Q.  1818. 

pflf  aisnmpiit  or  of  debt  will  liefor  a  liquidated  or  ac- 
Oconnt  settled  between  co-partners,  but  until  their  ncoount 
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Vm  PREFACE. 

references  as  given  will  be  found  suflScient  to  indicate 
the  more  important  subjects. 

The  cases  from  the  Pr^vost^  and  Conseil  Sup^rieur 
are  given,  because  M.  Perrauit's  volumes  are  now  rarely 
to  be  met  with,  and  as  shewing  the  admirable  sim- 
plicity and  equity  of  the  administration  of  justice  in 
these  Courts,  when  Attorneys  and  Advocates  were  un- 
known in  the  Province.  Many  of  these  cases  will  be 
recognised  as  authority  at  this  day ;  some  of  them  are 
of  curious  interest  to  the  profession. 

The  List  of  Cases  at  the  end  of  the  volume,  although 
not  usually  given  in  a .  mere  Digest  or  Index,  will 
contribute  to  the  main  end  and  value  of  such  a 
work — ^that  of  finding  soon  what  one  is  looking  for. 

MONTBXAL,  1864. 


DIGEST. 


LOWER  CANADA  REPORTS. 


ACTION. 


ASSUMPSIT  AND  DEBTS. 

Held,  That  an  action  on  an  obligation  payable  on  demand  cannot  be  main- 
tained if  the  obligation  produced  in  evidence  is  payable  d  terme.  Leroux  ys. 
Winter;  K.  B.,  Q.  1813. 

Held,  That  an  action  on  an  implied  promise  for  board,  lodging,  and  washing, 
can  be  maintained  in  assumpsit.    Spaiz  vs.  Meyers;  K.  B.,  Q.  1816. 

Held,  That  when  various  sums  have  been  received  by  an  agent,  the  principal 
may  sue  in  account,  or  for  money  had  and  received.  Lederc  vs.  Rom;  K.  B., 
Q.  1809. 

Held,  That  if  there  be  a  special  agreement  between  the  parties,  a  general 
xi^dAitatw  asm/npnt  cannot  be  maintained.  Hitchcock  vs.  Grcmt ;  K.  B.,  Q.  1817. 

Therefore  in  an  action  of  general  indebitatus  assuvnpsit  for  work  and  labor 
in  which,  at  the  trial,  it  was  proved  that  the  Work  had  been  performed  under  a 
written  contract,  the  action  was  dismissed.    Fielders  vs.  Blackstcne  ;  K.  B.,  Q. 
1818. 

Bdd,  That  if  one  receives  advances  in  money  upon  his  contract  for  work,  and 
does  not  execute  it,  his  conduct  as  to  the  person  with  whom  he  contracts  wfravda- 
lent,  and  such  person  may  either  affirm  the  contract,  and  sue  in  damages  for 
non-peribnnanoe,  or  may  disaffirm  it,  and  sue  for  money  had  and  received  in 
asenmpat.    Dicmas  vs.  PatoueUe;  E.  B.,  Q.  1818. 

Held,  That  an  action  of  aswmpsit  or  of  debt  wiU  lie  for  a  liquidate  or  ac- 
knowledged balance  of  account  setded  between  co-partners,  but  un^  their  acicount 


2  ACTION — ASSUMPSIT. 

is  settled,  the  action  must  be  founded  on  the  contrat  de  socUUj  and  be  in  account. 
Delagrave  vs.  Hanna;  K.  B.^  Q.  1818. 

Held,  That  the  amount  of  an  undertaking  to  pay  mlvage  in  the  Court  of 
Admiralty  of  another  British  Province  may  be  recovered  in  Canada.  MooTre  vs. 
Muir;  K.  B.,Q.  1818. 

Held,  That  a  contractor  for  a  public  building  can  maintain  an  action  for 
money  had  and  received  against  the  commissioners  with  whom  he  contracted 
for  the  execution  of  such  building,  if  they  have  received  from  (Government  the 
money  which  is  due  to  him.    Larut  vs.  Crawford;  K.  B.^  Q.  1819. 

Hdd,  That  when  a  balance  has  been  struck  between  co-partners,  an  action 
of  assumpsit  can  be  supported.  If  no  balance  has  been  struck,  the  action  must 
be  in  account.    Robinson  vs.  Reffenstein;  K.  B.,  Q.  1821. 

Held,  That  the  194th  Article  of  the  Cuttom  enables  a  proprietor  to  compel  his 
neighbor  to  build  a  mur  mitogen  between  them ;  therefore,  where  the  plaintiff 
brought  his  action  in  auumpdt  for  money  laid  out  and  expended  in  erecting 
a  nwr  mUoyen,  with  his  neighbour's  implied  consent,  it  was  held  that  he  was 
entitled  to  recover.    Latouche  vs.  LaUmche;  K.  B.,  Q.  1821. 

Held,  That  an  action  in  assumpsit  for  rent  cannot  be  maintained  if  there 
be  a  lease.    Burnt  vs.  Burrdl;  K.  B.,  Q.  1816. 

Held,  That  in  an  action  for  the  use  and  occupation  of  a  farm,  the  qwmtum 
vaUbat  per  annum  may  be  proved  by  witnesses,  also  the  possession  of  the 
defendant.    Langlois  vs.  Darryton  ;  K.  B.,  Q.  1820. 

In  an  action  for  £90  for  goods  sold ;  plea,  that  on  the  day  of  the  alleged  indebt- 
edness, defendant  executed  a  notarial  obligation  for  the  goods  with  a  mortgage, 
and  that  the  demand  was  novated.  Answer,  that  the  obligation  was  only  as 
collateral  security.  The  plaintiff  proved  the  sale  and  delivery  of  the  goods ;  the 
defendant  merely  fyled  a  copy  of  the  obligation. 

Held,  That  without  express  mention  of  novation,  the  presumption  was  in  favor 
of  the  creditor,  and  his  right  to  sue  upon  the  original  cause  of  action  remained. 
1  L.  C.  Rep.,  p.  250,  McFarlane  vs.  PatUm;  S.  C,  Montreal;  Day,  Vanfelson, 
Mondelet,  J. 

Held,  In  an  action  of  assumpsit,  that  where  it  is  proved  that  the  work  was 
performed  under  a  written  contract,  the  plaintiff  cannot  recover.  1  Jurist,  p. 
193,  McGinnu  vs.  McCloihf;  8.  C,  Montreal;  Day,  Smith,  Ghabot,  J. 

Held,  That  money  paid  to  a  contractor  in  advance,  on  account  of  the  consider- 
ation money  of  a  contract  for  building,  cannot  be  recovered  back  by  the  ordinary 
action  of  assumpsit.  3  Jurist^  p.  282,  iTigham  vs.  Kirkpatrick ;  8.  C,  Sher- 
brooke ;  Day,  Meredith,  Short,  J. 

Held,  That  for  goods  sold  to  a  married  man  and  his  mother  by  a  trader,  both 
will  be  condemned  jointly,  but  not  solidairementy  under  the  proof  made  in  thb 
case,  Laberge  vs.  Dehrimier ;  S.  C,  Montreal ;  1854 ;  Day,  Smith,  Mondelet,  J. ; 
Gond.  Rep.,  p.  87. 

Held,  That  an  action  lies  to  recover  back  monies  paid  as  a  tax,  under  a  by- 
law of  a  municipal  corporation,  when  the  by-law  has  been  declared  void,  the 
payment  being  made  by  erreur  de  droit.  2  L.  C.  Rep.,  p.  180,  Leprohon  vs. 
Corporation  of  Montreal,    In  Appeal :  BoUand,  Panet,  Ajlwin,  J. 


ACTION — ^PBTITOBT.  3 

Quantum  Msruit. 

fleld,  That  in  an  action  on  a  special  contract  for  work  and  labor,  if  the 
contract  be  not  proved,  evidence  of  K^quantum  meruit  cannot  be  received  unless 
there  be  a  count  for  a  qiuintum'mermt in  the  declaration.  Barty  vs.  Deacon; 
K.  B.,  Q.  1820. 

Held,  That  if,  in  an  action  on  a  quantum  meruit  for  work  and  labor,  with  the 
common  counts  only  in  the  declaration,  it  appears  tiiat  the  work  was  done  under 
a  written  contract,  the  action  will  be  dismissed.  Huot  vs.  Crimazie  ;  K.  B.,  Q. 
1«19. 

Held,  1.  That  assessors,  appointed  under  a  statute  authorizing  the  Gorporatioa 
of  Montreal  to  appoint  such  assessors,  and  to  grant  them  such  remuneration  for 
their  services  as  the  Council  may  deem  fitting,  cannot  recover  in  an  action  on  a 
quantum  meruit  against  such  Corporation. 

2.  That  it  is  the  right  of  a  witness  to  be  taxed  iu  the  court  in  which  he  is 
examined  ai  a  witness,  and  he  cannot  bring  an  actios  on  a  qtumtum  meruit  for 
attendance  and  loss  of  time  aa  such  witness.  8  L.  C.  Bep.,  p.  236,  Chrrie  vs. 
the  Mayor y  dx.,  of  Montreal ;  S.  C,  Montreal;  Smith,  J. 

Held,  That  a  witness  cannot  sue  for  the  amount  of  his  taxation,  but  must 
proceed  by  execution  against  the  party  who  summoned  him,  vnder  the  12  Vict., 
a.  5,  sect.  9.  9  L.  C.  Bep.,  p.  6,  Veilleux  vs.  Ryan;  Circuit  C,  Quebec; 
Chabot,  J. 

Held,  1.  That  a  carpenter  cannot  maintain  an  action  of  assumpsit  for  work 
andmaterials  for  extra  work,  if  such  work  was  to  be  valued  according  to  the  con- 
taract  price  in  a  written  contract. 

2.  That  the  plaintiff  ought  to  have  alleged  the  contract  in  pursuance  of  which 
the  extra  work  was  to  be  valued.  1  Bev.  de  Jur.,  p.  297,  Stuart,  App., 
TripaamieT,  Besp.    In  Appeal :  Holland,  Mondelet,  Day,  Gairdner,  J. 

See  Puffetj  App.,  OcmvreaUj  Besp.    3  Bev.  de  Jur.,  p.  108.  1847 

Assumpsit  fob  Notabus'  Sebtiois — See  Notabt. 


ABCHITECT. 

Held,  That  an  architect  named  in  a  contract  for  the  building  of  houses,  has  a 
-light  to  recover  from  the  proprietor  as  compensation  for  services,  a  certain  commis- 
sion charged  and  shown  to  be  a  quantum  meruit  for  such  services.  1 1  L.  C.  Bep., 
p.  94,  Footner^  App.,  Joi^h,  Besp.  In  Appeal :  Lafontaine,  C.  J.,  Aylwin, 
Buval,  Meredith,  Bruneau,  J. 

See  this  case  in  the  S.  C,  3  Jurist,  p.  253.    In  Appeal :  5  Jurist,  p.  225. 


ACTION  PETITOBY. 

Held,  That  a  petitory  action  can  be  brought  by  the  heir  against  a  party  in 
possession  of  an  immoveable,  and  claiming  to  hold  an  undivided  portion  thereof 
A  titre  de  douaire,  1  L.  C.  Bep.,  p.  160,  Cannon  h  qualitiys,  O'Nisilet  ux, ; 
S.  C,  Quebec ;  Bowen,  C.  J.,  Duval,  J. 


4  ACTIO!! — ^PETITOBT. 

Held,  in  8.  Court,  St.  Francis  (GaMner,  Meredith,  J.),  tliat  ae  the 
im  a  fetilefy  actkm,  had  not  had  powcamcin  or  ddrfoy  cf  the  lot,  and  had  not 
fjflad  way  tbie  anterior  to  defiandant^a  powramon,  hia  actiso  mnat  he  diB»t«fd 

InApfeal,  Exparte^  thai  there  waa  no  proof  of  any  poneaaion,  hy  defendant, 
pfefiooa  to  phintBTa  title;  and  that  the  prodoetion  of  aneh  titk  ims  anficaent 
tOfvaCain  a  petitory  aatiop,  aa  igainat  afl  penanawhoeonldeiaimnohettcrtitiey 
or  any  ri^  nnder  an  aetnal  paoManon  «nuno  dtmmm  anloior  lo  naeh  title,  the 
note  80,  aa  in  the  pwaBntaaae,defpndwitekimed  title  denied  tluongh  hia  Tgndaiy 
from  the  aame  omUmt  aa  the  |daintiit  1  L.  C.  Rep.,  p.  211,  StmariTS,  Iwt$.  In 
Appeal:  Holland,  Panet,  Ayivin,  J. 

Trabitioh. 

Held,  That  aa  the  pUintiff  had  not  obtained  tradition  of  die  cn^rfaoraiail  anaA 
ftr,  ftoin  hia  tendon,  proprietors  of  the  adgniory  whose  property  and  poaBeasion 
were  profod,  ^  that  the  nqple  emTention  eootained  in  the  eontmet  of  eon- 
''  eeaaioD,  not  Mowed  by  traditioii,  eonld  not  transfer  the  damkoime  dtpnpnM^ 
<^  and  that  by  reason  therarftheplaintiffwaanotpK^irietor,  and  aetiondismiaaad.'' 
2  L.  C.  Bep.,  p.  7,  Broehu  tb.  FUzhadc  et  ah;  8.  C,  Qoehee  ;  Bowen^C.  J., 
Pnral,  J. 

Hdd,  1.  That  in  sales  of  wild  lands,  tradition  is  neaessary  to  convey  the  r^t 
of  property. 

2.  That  where  the  purchaser,  by  private  sale  of  soeh  lands,  does  not  take 
poaaeasioD  of  the  same,  tiiey  nay  be  l^aDy  seiied  and  arid  as  bdonging  to  the 
Tender. 

3.  That  in  sadi  case,  the  adjudicataire  becomes  seiied  of  sndi  lands,  to  the 
eidttrion  of  the  porehaser  who  has  ne^eoted  to  take  possession. 

4.  That  a  partition  among  co-heirs,  duly  homok)gated,  is  evidenee  as  against 
third  parties,  of  the  quality  assumed  by  sach  heirs,  and  it  is  not  neoessuy  that 
certiicates  of  marriage  and  of  baptism  should  be  produced.  2  L.  C.  I^p.,  p-  345, 
MaUary  vs.  Hart.    In  Appeal :  Stuart,  C.  J.,  Rolland,  Panet,  J. 

Held,  In  the  S.  C,  Montreal,  that  a  purchaser  who  has  not  had,  either  by  him- 
self or  his  auteur,  possession  of  real  estate,  cannot  revendicate  the  same  upon  a 
third  party,  in  possession  at  tiie  time  of -such  purchase. 

Held,  In  Appeal,  1.  That  a  judicial  sale  operates  a  real  tradition,  and  that  the 
purchaser  is  duly  seized,  and  may  transmit  possession. 

2.  That  such  purchaser  of  an  undivided  part  may  obtain  a  licitation. 

3.  That  a  minor  of  the  age  of  twenty  cannot  dispose  of  his  immoveables  by  wiU. 

4.  That,  in  the  case  submitted,  the  defendants  had  not,  and  could  not  oppose,, 
any  legal  title  to  the  land  in  dispute.  9  L.  C.  Rep.,  p.  385,  Loranger,  App., 
Baudreau  et  vx,,  Resp. ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  J. 

Held,  1.  That  to  maintain  a  petitory  action  it  is  not  necessary  that  the 
purchaser  should  have  had  the  possession  or  actual  tradition  of  the  immoveable 
claimed,  if  Uie  title  of  his  vendor  is  allied  in  the  declaration,  and  the  possession 
of  the  vendor  anterior  to  defendant's  possession  is  proved. 

2.  That  in  such  case  the  court  will  correct  a  clerical  error  in  the  description 
of  the  immoveable  property  as  given  in  the  judgment  of  the  court  below.    12 
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L.  G.  Bep.,  BilodeaUf  App.,  LefrangoiSf  Kesp.  In  Appeal :  Lafontaine,  0.  J., 
Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Held|  1.  That  the  plaintiff  in  a  petitoiy  aoUon  oannot  obtain  a  judgment  in 
his  favor  upon  a  deed  of  sale  to  him,  dated  mthsequenily  to  the  defendant's  ooou- 
fMition  of  the  land  in  dispute,  the  plaintiff's  auteur  not  having  been  in  possession  of 
the  land  at  or  previous  to  the  date  of  suoh  deed. 

2.  That  the  plaintiff  oould  derive  no  advantage  from  a  sheriff's  deed  <tf  the 
land  to  his  auteur  dated  17  years  previous  to  the  plaintiff's  title,  inasmuch  as 
such  sheriff 's  deed  was  only  fyled  at  enquite,  and  was  not  set  up  or  pleaded,  so 
as  to  afford  the  defendant  an  opportunity  of  answering  it. 

Semble,  That  a  copy  of  a  sheriff's  deed  certified  by  the  registrar  is  not  evidence 
of  the  deed,  but  simply  of  its  registration.     12  L.  C.  Rep.,  p.  98,  Gibson,  App., 
Weare,  Respondent.    In  Appeal :    Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith^ 
Hondelet,  J.      Same  case,  6  Jurist,  p.  78. 

Held,  That  the  plaintiff  in  a  petitory  action  cannot  obtain  a  judgment  in  his 
favour  upon  a  deed  of  sale  to  him,  dated  subsequently  to  the  defendant's  occupa- 
tion and  peaceable  possession  of  the  land  in  dispute,  the  plaintiff's  auteur  not 
having  been  in  possession  of  the  land  at,  or  previous  to,  the  date  of  such  deed, 
12  L.  C.  Rep.,  p.  200,  Foisi/  vs.  Demers;  S.  C,  Arthabaska,  Stuart,  J. 

The  plaintiff  brought  a  petitory  action  for  a  lot  of  land,  alleged  to  have  been 
4U3quired  by  him  by  deed  of  2l8t  of  January,  1856,  setting  up  no  other  title  in 
his  declaration. 

The  defendant  pleaded,  that  before  the  date  of  the  plaintiff's  title,  he  had 
been  in  possession  of  the  Idt,  as  proprietor,  for  more  than  ten  years,  setting  up  no 
title. 

The  plaintiff  was  permitted  to  fyle  a  special  answer,  in  which  he  set  up  anterior 
litles. 

Held,  1.  That  the  action  of  the  plaintiff  must  be  dismissed,  and  both  parties 
put  out  of  court,  each  party  paying  his  own  costsj  on  the  following  grounds : 

1.  Beeause  the  plaintiff  failed  to  establish,  in  evidence,  his  title  to  the  lot 
in  manner  and  form  as  set  up  in  his  declaration;  and  because  his  rights 
iiepended  on  a  possession  and  claim  of  title,  anterior  to  that  asserted  by  him. 

2.  Because  the  plea  was  irr^ular,  and  insufficient  in  law,  failing  to  all^e, 
mth  sufficient  certainty,  an  adverse  title  in  defendant. 

3.  Because  the  issue  between  the  parties  was  irregular,  and  they  ought  not  to 
luve  been  permitted  to  proceed  to  evidence ;  and  because  the  evidence  taken  was 
not  warranted  by  the  pleadings.  10  L.  G.  Rep.,  p.  22,  Oigood,  App.,  Keilam, 
Jksp.    Xn  Ajqpeal :  Lafontaine,  C.  J.,  Aylwin,  Meredith,  Mondelet,  J. 

Held,  That  in  an  action  by  the  heirs  of  a  wife  eommune  en  hieru  against  their 

alher,  praying  to  be  declared  proprietors  of  one-half  of  a  farm  belonging  to  the 

4smmunaut4f  it  is  necessary  to  specify  which  half,  if  a  partition  has  taken  place ; 

and  if  not,  to  pray  for  such  partition  by  their  declaration.    5  L.  C.  Rep.,  p. 

97,  Lahnde  et  al.  vs.  Lahnde ;  S.  C,  Montreal ;  Day,  Vanfelson,  Mondelet,  J. 

Held,  That  the  law  quoHes  was  not  received  in  '  customary  France ;'  and  the 
•etoal  taking  of  possession  was  not  necessary  to  insure  to  the  purchaser  the 
property  he  had  acquired  by  deed  of  sale,  as  against  another  purchaser  of  the 


8  ACnOV-^ftlVIVPICAXKMI. 

iflititated  b  dg^  4ft js,  tod  the  goods  aie  im  tht  iikntiiml  sUte  md  cooifitioii 
m  whidi  tbej  were  UkeA  twmy.    A^wim  tm.  MeNiaBy  ;  K.  B^  Q.  ISl^ 

UMf  Tkii  leMiiei  ^fe  ft$ei$icm  nt  sot  teqciied  to  aet  uMe  a  nk  ouide  bj 
a  tutor  on  bdialf  of  his  ward,  without  the  anthoritj  of  an  as$embUc  de  parm$, 
Hbnmmdeam  ti.  AtMmntmi ;  K.B^Q.1813. 

Held,  Thai  in  rt»mdUfUi<mfjt  deAndaat  ia  in  poaaeMon  aa  9ilt$Meoi  die 
proper^  demanded,  he  mnat  plead  hia  leaae  by  exeqiHom  cKZmotrv.  CUmmt  vs. 
EBmd;  K.  B^  Q.  1817. 

Held,  That  an  action  of  revauUeadom  may  be  maintainwi  for  the  reoomy  of 
title  deeda.    PerrcmU  Ta.  Haustmnan  ;  K.  B.,  Q.  1817. 

Held,  That  in  an  aetion  ot  revmdieaiion  for  an  ox,  it  ia  no  jnatification  to 
plead  that  he  waa  aeixed  damma^  faimni  on  the  defendanfa  aoil,  and  no  more. 
ReSa^  m  Chandler;  K.  B.,  Q.  1811 

Held,  That  in  revendicaHon^  if  the  defendant  pleads  by  exeqfiium  ten^^oraire 
that  he  liolda  the  property  demanded  as  gardim^  af^ointed  by  a  jnadce  of  the 
peace,  and  praya'  that  the  plainliff 'a  action  may  be  diwnkwed,  it  ia  inegnlar.  He 
ean  only  stay  piooeedinga  nntil  the  person  from  whom  he  derhras  his  anihority  to 
eeeopy  the  property  claimed  ia  made  a  party  to  the  smt  His  exception,  theie- 
fbre,  shonld  be  an  exception  dikUaire.    Pdomud  ¥b.  Bigin  ;  K.  B.,  Q.  1818. 

Held,  That  revendioatian  will  lie  against  a  bailiff  who,  under  the  anthori^  of 
a  justiee  of  the  peace,  holds  in  his  custody  tiie  goods  of  the  plaintiff  if  the 
cause  of  the  detentbn  be  a  matter  over  which  the  justice  has  no  jurisdiction. 
Pacaiui  YS.  Bigin  ;  K.  B.,  Q.  1818. 

Held,  That  in  revendiccUion,  the  title  on  which  the  plaintiff  rests  his  demand 
must  be  q>eciflcally  set  forth  in  the  declaration.  Pouliot  vs.  Scott ;  K.  B.,  Q.  1820. 

Held,  T&at  a  legatee  can  mantain  an  action  of  revendiaitian  against  a  tier$ 
dUmiewr  of  his  legacy  before  he  has  obtained  ddiverance  de  leg»,  Morrxn  vs. 
Peltier;  K..B.,  Q.  1820. 

Hold,  That  a  person  charged  with  felony  cannot  maintain  an  action  for  bank 
notes  supposed  to  be  stolen,  or  taken  from  him  when  he  was  arrested,  until  the 
charge  preftrred  against  him  has  been  disposed  of.  Carlisle  vs.  Sutherland; 
K.  B.,  Q.  1821. 

Held,  That  an  affreighter  cannot  proceed  by  way  of  revendication,  as  in  the 
case  of  an  unlawflil  detention,  against  the  master  of  a  ship,  when  such  afl^ighter 
and  master  cannot  agree  as  to  the  quantity  of  goods  shipped,  and  as  to  the  bill 
of  lading  to  be  signed. 

Query,  As  to  the  rosponsiblity  of  ships  in  relation  to  goods  put  on  board 
lighters,  to  enable  such  ships  to  pass  the  shallows  between  Montreal  and  Quebec. 
1  L.  C.  Rep.,  p.  313,  Cordon  et  al,  vs.  Pollock ;  Q.  B.,  Quebec;  Stuart,  C.  J., 
Bowon,  J. 

Held,  In  an  action  en  revendication  for  timber  taken  from  wild  lands  without 
authority,  the  plaintiffs  sufficiently  establish  their  proprietorship,  by  proving,  acts 
of  possession  of  the  land  at  different  times,  without  producing  titie  deeds.  3 
L.  C.  Rep.,  p.  90,  B,  A,  Land  Co,  vs.  Stini2y8on ;  S.  C,  Montreal;  Day,  Smith,  J. 

Held,  In  an  action  in  /actum  quasi  trover,  the  material  inquiries  are,  touching 
converaton  and  possession  by  defendant;  and  as  to  his  possession,  whether  he  got 
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it  bj  finding  or  otherwise  matters  not,  was  he  in  possession  being  the  gi$t  of  the 
inqniry.  Ftm^^  va.  Bowiier  ;  K.  B.,  Q.  1821. 

Held,  In  an  action  en  revendioation  for  saw  logs  alleged  to  be  out  within  the 
limits  of  plaintiff's  lioenae,  1.  That  a  license  under  the  signature  of  an  officer 
atyfing  himself  "  Surveyor  of  Crown  Timbw  Lioenaas/'  dated  10th  July,  1851,  is 
inoperative,  inasmuch  as  up  to  the  8th  August,  1851,  the  "  Collector  of  Crown 
Timber  Duties  "  was  the  only  officer  authorised  by  law  to  issue  such  licenses. 

2.  That  in  such  licenses,  by  "  loU  occupied  hy  squatters  far  three  years 
excepted  "  are  intended  township  lots,  as  stated  in  the  returns  of  surreys,  and 
not  merely  those  portions  of  lots  improved  by  such  squatters,  3  L.  C.  Sep., 
p.  466,  Hall  vs.  Thompson  ;  S.  C,  Ottawa ;  Bowen,  C.  J.,  Day,  J. 

Held,  in  an  action  en  revendicatiofi  of  moveables, 

1.  That  the  son  of  the  plaintiff  is  not  a  competent  witness  for  the  plaintiff. 

2.  That  where  a  party  is  asked  on /aits  et  articles  whether  he  has  not  received 
the  originals  of  certain  letters,  addressed  to  him  by  the  adverse  party  in  the  suit, 
it  is  irr^ula^  to  produce,  with  his  answers,  other  letters  not  inquired  of. 

3.  That  where  goods  are  seized  by  revendication,  on  the  premises  formerly 
occupied  by  the  plaintiff  and  defendant  as  co-partners,  and  no  proof  is  made  of  a 
demand,  or  of  a  refusal  to  deliver  them  up,  and  the  goods  are  delivered  up  under 
an  interlocutory  order  of  the  Court,  the  defendant  alleging  by  his  plea  that  he 
never  claimed  tiie  goods,  and  praying  acte  of  his  readiness  to  deliver  them :  the 
plaintiff's  action  will  be  dismissed  with  costs,  it  appearing  that  the  seizure  was 
made  without  necessity.  11  L.  C.  Eep.,  p.  290,  HearUy  App.,  Date^  Sesp.  In 
Appeal :  Lafbntaine,  C.  J.,  Aylwin,  Duval,  and  Meredith,  J. ;  Mondelet,  J.> 
dissenting. 

Held,  That  main  levie  may  be  granted  in  a  saisie  revendication  by  a  judge  in 
ehambers,  on  the  return  made  by  the'  sheriff  before  the  return  day,  and  on 
affidavits.  3  Jurist,  p.  185,  Canadian  Building  Society  vs.  Lamontayne,  In 
Chambers :  Smith,  J. 

Held,  That  the  plaintiff,  whose  horse  had  been  stolen  in  the  Eastern  Town- 
ahips,  may  revendicate  his  property,  although  sold  to  the  defendant  at  "  Tatter- 
sail's"  in  the  city  of  Montreal,  and  bought  in  good  faith.  Morrill  vs.  Vnwinj 
Inf.  T.  M.,  Holland,  J. ;  Cond.  Rep.,  p.  60. 

Held,  1.  Where  A.  B.  &  Co.,  of  the  State  of  New  York,  agreed  to  tan  a 
quantity  of  hides,  the  property  of  C.  D.  &  Co.,  of  New  York,  and  to  deliver  the 
leather  when  tanned  to  the  latter,  who  were  to  have  the  exclusive  right  of  selling 
it,  and  a  commission  for  such  sale,  A.  B.  &  Co.  being  entitled  to  a  share  of  the 
profits :  and  where  one  of  the  firm  of  A.  B.  &  Co.,  instead  of  delivering  the  leather 
as  agreed,  conveyed  it  into  Canada  without  the  knowledge  of  his  partner,  under  a 
fictitions  name,  and  sold  it  for  his  own  benefit :  such  facta  do  not  constitute  the 
goods  "  stolen  goods,"  as  allied  in  the  declaration. 

2.  That  the  goods  not  being  stolen  goods,  C.  D.  &  Co.  have  no  right  to  reven- 
dicate them  from  a  party  in  Canada  who  purchased  the  same  for  value,  unless 
aaeh  purehaaer  acted  in  bad  faith. 

3.  That  proof  that  the  leather  came  in  loose,  and  without  inspection  weights, 
■Btrks,  or  stamps,  instead  of  in  rolls  with  the  inspector's  weights,  stamps,  and 


10  ACTION — REVENDICATION. 

marks,  ub  \b  the  case  where  leather  is  bought  in  a  market  where  there  are  Inqwe- 
tors  of  leather,  as  in  tiie  city  of  New  York ;  and  that  by  some  of  the  witn< 
the  price  paid  was  stated  to  be  low,  whilst  others  stated  it  to  be  the 
is  not  evidence  of  bad  faith  sufficient  to  justify  the  plaintiff's  actii 
dismissed.  4  Jurist,  p.  234,  Fawceit  tt  al.  vs.  Thanvffon  et  ah ;  S.  C,  Mon- 
treal; Smith,  J.  Confirmed  in  Appeal.  Lafontune,  C.  J.,  Aylwin,  Duval, 
Meredith,  J. ;   Mondelet,  dissenting  ;  6  Jurist,  p.  139. 

By  Vendor — Lien. 

A.  sells  a  quantity  of  timber  to  B.,  a  part  of  the  price  only  to  be  paid  on  the 
delivery  of  the  timber.  A.  makes  a  delivery,  and  B.  omits  to  pay  any  part  of 
the  price ;  thereupon  A.  brings  an  action  to  rescind  the  contract  of  sale,  and  by 
process  of  revendication  attaches  the  timber. 

Held,  That  this  action  could  be  maintained,  and  that  the  timber,  so  far  as  it 
could  be  identified,  should  be  delivered  over  to  A.  Stuart's  Rep.,  p.  538,  Moor 
tt  al,  App.,  Di/ke  et  a7.,  Resp.  In  Appeal,  30th  April,  1833.  See  also  Aylwin 
vs.  McNally^  note  p.  541.  ib. 

Held,  1.  That  the  vendor  of  goods  sold  on  credit,  avec  terme,  may  revendieate 
the  goods  in  the  possession  of  the  vendee,  w^o  has  become  insolvent. 

2.  That  the  privil^e  exists,  although  the  goods  have  ceased  to  be  unbroken 
en  totaliti  in  the  hands  of  the  vendee.  ' 

3.  That  an  affidavit  is  not  necessary  to  obtain  a  writ  of  revendication  in  such 
case. 

4.  That  service  of  the  declaration  may  be  made  at  the  sheriff's  office,  under 
the  7th  Geo.  IV.,  c.  8.  8  L.  C.  Rep.,  p.  239,  Robertson  et  ah  vs.  FeryuBon; 
S.  C,  Montreal ;  Mondelet,  J.  See  the  cases  cited  in  note  at  p.  245 ;  see  also 
2  Jurist,  p.  101. 

Held,  That  a  merchant  cannot  claim  to  be  collocated  by  privily  upon  the 
proceeds  of  goods  sold  by  him,  if  such  goods  at  the  time  of  the  seizure  had  been 
taken  out  of  the  bales,  distributed  on  the  shelves  of  the  purchaser,  and  mixed 
up  with  other  goods.  6  L.  C.  Rep.,  p.  269,  TUii  vs.  Fairchild  et  al,  and  Divers, 
0pp. ;  S.  C,  Quebec ;  Bowen,  C.  J.,  Badgley,  J. 

Held,  1.  That  a  plaintiff,  in  an  action  of  revendication  of  moveables^  will  not 
be  permitted  to  take  supplementary  conclusions  praying  a  condemnation  for 
£25,  value  of  the  moveables,  and  £10  for  damages. 

2.  That  the  only  remedy  was  by  motion  for  leave  to  amend.  10  L.  C.  Rep., 
p.  322,  Poulin  vs.  Langlois;  Circuit  C,  Quebec;   Taschereau,  J. 

Held,  That  a  vendor-  has  a  privily  on  goods  sold  d,  terme,  and  delivered  to 
the  vendee,  and  which  are  still  in  his  possession,  he  being  insolvent,  and  that 
such  goods  may  be  seized  by  conservatory  process  to  prevent  their  disappearing. 
2  Jurist,  p.  99,  Torrance  et  al,  vs.  Thomas;  S.  C,  Montreal ;  Mondelet,  J. 

Held,  1.  That  the  vendor  selling  without  credit,  and  not  paid,  may  revendi- 
eate his  merchandize  in  the  hands  of  a  third  party  purchaser. 

2.  That  such  third  party  must  prove  that  the  sale  was  made  on  credit,  and  in 
default  of  so  doing,  the  Court  will  presume  the  sale  to  have  been  for  cash. 
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3.  That  the  fact  that  the  grain  reyendicated  had  been  mixed  in  a  barge  with 
•iher  grain  will  not  prevent  revendioation.  4  Jurist,  p.  307,  Sdnkal  ys.  MilU 
M  at  J  and  Tajfhr  et  dl.  Interg.;  S.  C,  Montreal;  Berthelot,  J. 

Held,  That  a  vendor  d  terme  may,  nnder  the  177th  Article  of  the  Cnstom  of 
Paris,  iaroe  a  taine  conservatoire,  and  this  without  affidavit  5  Jurist,  p.  123, 
Leducys^  Towigny ;  S.  C,  Montreal;  Badglej,  J. 

Held,  That  the  vendor  d  Urme  of  goods  seized  in  his  debtor's  possession  may 
prevent  llie  sale,  and  is  to  be  preferred  upon  the  price,  in  preference  to  other 
creditors.  2  Bev.  de  Jur.,  p.  126,  McClwre,  App.,  Kelley,  Besp.  In  Appeal, 
1826. 

Held,  That  a  carriage  maker,  who  has  had  the  care  of  a  vehicle  during  the 
winter,  has  a  right  of  retention,  lien,  for  his  fraie  de  garde.  3  Bev.  de  Jur.,  p. 
300,'  Ryland  vs.  Gingras;  Q.  B.,  Quebec,  April,  1848. 

Held,  That  coals  seized  by  revendication  will  not  be  delivered  up,  unless  the 
amount  of  defendant's  lien  for  wharfage  be  deposited  in  court.  5  L.  C.  Bep.^ 
p.  491,  BeU  vs.  Wilson;  S.  C,  Quebec ;  Stuart,  Taschereau,  Parkin,  J. 

Held,  That  a  hotel  keeper  has  no  lien  on  a  piano  brought  into  the  hotel  by  a 
permanent  boarder,  for  his  board,  as  against  the  owner  of  the  piano,  by  whom  it 
had  been  leased.  2  Jurist,  p.  281,  Nordheimer  et  ah  vs.  Hogan  et  al, ;  S.  C, 
Montreal :  Smitii,  J.    See  same  case,  Cond.  Bep.,  p.  86. 

Held,  Nor  has  a  lessor  of  a  concert  room  such  a  lien  on  a  piano  hired  tempo- 
rarily to  the  person  giving  the  concert.  3  Jurist,  p.  122,  Pearce  vs.  the  Mayor, 
ix.,  of  Montreal;  S.  C,  Montreal ;  Smith,  J. 

Held|  1.  That  a  hotel  keeper  or  boarding-house  keeper  cannot  detain  the 
effeets  of  his  boarder  for  his  board,  if  such  board  is  by  the  week  or  month. 

2.  That  such  privilege  is  given  to  the  hotel  keeper  upon  the  baggage  and 
effects  of  a  traveller,  passer,  or  pHerin,  4  Jurist,  p.  356,  Bkau  vs.  BeUiveau; 
S.  C.^  Montreal ;  Monk,  J. 

Hdd,  In  an  action  en  revendication,  to  attach  in  the  hands  of  h  tiers  saisi  the 
goods  of  the  defendant,  that  a  merchant's  clerk  has  no  privilege  or  lien  upon 
goods  of  his  employer  for  salary  accrued  after  the  institution  of  his  action.  6 
L.  C.  Bep.,  p.  463,  Poutri  vs.  Poutri,  and  Laviolette,  T.  S. ;  S.  C,  Montreal ; 
Bay,  Smith,  Mondelet,  J. 

Held,  1.  That  a  proprietor  of  goods  cannot  recover  them  by  revendication, 
without  payment  or  tender  of  the  advances  made  upon  them  to  a  third  party. 

2.  That  the  party  making  such  advances  is  not  in  bad  faith,  although  aware 
tlist  the  goods  did  not  belong  to  the  pledgor,  and  that  the  advances  were  for  his 
own  private  purposes. 

3.  That  the  lien  exists,  notwithstanding  the  pledgor  gave  for  the  advances  his 
promissory  notes,  which  were  n^tiated  by  the  defendant,  but  came  back  into 
his  hands  unpaid.  4  Jurist,  p.  30,  Clark  vs.  Lomer  et  al, ;  S.  C,  Montreal  \^ 
Badgl^,  J. 

Held,  Where  an  affidarit  in  an  action  of  revendication  is  manifestly  bad,  it 
win  be  quashed  on  motion ;  but  where  it  invites  an  issue  upon  the  all^tions, 
ibe  proper   proceeding  is  by  exception  d  la  forme.     9  L.  G.  Bep.,  p.  413, 
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Ibmikei  oL  wuMcPktrwm;  5.  C^  Moaiical;  Badekj,  J.  Sane  case,  i  Jvnst, 
p,45. 

Hdd,  That  the  fendoc  of  •  hflgie  with  tem  of  pajaitt,  hai  a  pdrikge  lyoa 
tha  proeteda  of  tha  hflne  wfacB  mUL  (in  tfaahandaof  tiiap«icha0ff)al  ajnikial 
aale:  and  that  there  waa  bo  loratioB  of  the  daht,  bj  the  njadai  hariag  takeaa 
moftgage  for  thepriee.  12  L.  C.  Bap^  pu  142;  Z^MBflof  n..  iWcal  aad  Lmme, 
Off'  \  C.  C,  Qwbee,  TaadbcRao,  J. 

Held,  That  the  aouic  iv«€»(liai/Mm  bj  the  feodor,  d  UrmA  udv  the  177 
artide  di  the  Coatome  de  Paris,  eannoi  Talail^  krae  wiifaoat  an  aSdanl.  13 
L.  C.  Bep.,  p.  252,  PawlUm  etal^rs.  Tkompmm;  C.  C^  Qudwe;  Stoart,  J. 

Held,  That  the  saint  amMervaiaire  hj  the  Tendor  of  goods  aold  d  lenne  maj 
▼alidly  iarae  without  affidariL  6JnAtjf.24^L€dmcy^  Tomnp^dilBeamdim* 
8.  C,  Montreal,  Badgley,  J. 

Held,  That  aooording  to  the  Juri^indeiioe  of  Lower  Canada,  the  lendor  d 
terme  has  a  ri^  to  seiie  goods  sold  in  the  hands  of  a  Tendee,  en  diam/Uure. 
6  Jorist,  p.  324,  Ledue  tb.  Taurigm^  dii  Beamdin  ;  8.  C^  Montreal,  Monk,  J. 


ACTION— POSSESSORY. 


Held,  That  to  maintain  an  action  en  r^uil^^raiicie  the  plaintiflf  most  have  had 
a  possession  of  a  year  and  a  day,  more  eqiecially  if  this  possession  waa  the  result 
of  a  vote  de  /ok :  3  Ber.  da^Jnr.  p.  361,  Samton  vs.  Boldmc;  Q.  B.,  Qi^>eo. 
1848. 

Held,  That  a  judgment  of  fHnUgrande  and  of  damages  may  be  adoed  and 
awarded  in  one  and  the  same  action.     Cote  vs.  Riome  ;  K.  B.,  Q.  1816. 

Held,  On  demurrer  to  a  oount  in  a  declaration  en  riinUgrande^  that  an  alleg- 
ation of  possession  by  plaintiff  of  the  land  claimed,  for  along  spaceof  time  next 
before  the  tresspasses  complained  of,  b  sufficient  without  alleging  a  jpotietnoa 
annale.  1  L.  C.  Bep.,  p.  328,  Stuart  vs.  LongUy ;  S.  C,  Montreal;  Day, 
Vanfelson,  Mondelet,  J. 

Held,  That  a  possessory  action  cannot,  after  return  into  courts  be  by  consent 
changed  into  an  action  au  pititoire.  4  Jurist  p.  42,  Richard  vs.  Veniton,  In 
Appeal  :Lafontaine,  C.  J.,  Aylwin,  Duval,  J. 

Held,  That  possession  of  a  parcel  of  land  acquired  for  a  mill  site,  and  once 
formally  delivered,  is  not  lost,  nor  is  an  adverse  possession  acquired,  by  such 
parcel  not  being  separated  from  the  rest  of  the  farm,  and  that  a  trouble  will  be 
considered  to  date  from  the  time  the  defendant  took  possession  of  it  for  the 
purpose  of  making  a  dam,  thereby  preventing  plaintiff  from  using  it  for  the 
purpose  for  which  it  was  acquired.  4  Jurist,  p.  53,  Elwin  vs.  Roytton  ;  S.  C, 
Sherbrooke ;  Day,  Short,  Caron,  J. 

Complaints. 

Held,  That  possession  for  a  jrear  and  a  day  antecedent  to  the  day  on  which 
the  action  is  instituted  must,  en  complainte,  be  alleged  in  the  declaration  and 
proved.     Jourdain  vs.  Viyoureux ;  K.  B.,  Q.  1809. 
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Held,  That  complainte  will  BOt  lie  against  a  sout-voyer  for  an  act  done  by 
liiin  pxursnant  to  the  provisions  of  an  homologated  procis-verhal,  Dogene  vs. 
AueHl ;  K.  B.,  Q.  1820. 

Held,  That  an  action  of  complaiifUe  cannot  lie  against  the  Fahri^e 
by  aparishioner  for  a  trouble  to  the  plaintiff's  possession  of  his  pew  in  the  parish 
cburth;  fvt  the  possessiQii  of  the  pew  is  in  the  Fabrique,  and  he  holds  it  for 
tbem;  Warier  ys.  FaMq^  de  Quibec;  EL  SL,  Q.  1820. 

Held|  That  c(nnplainte  cannot  be  maintained  by  one  parishioner  against  ano- 
tberftr  ditlarbaiiee  by  entering  his  pew ;  An^  tb.  Crtii^nis;  K  B«,  Q.  181d. 

Hdd^  That  conipJai$^te  will  not  Ueagainst  a  sons-voyer  for  an  act  done  in 
•bedienoe  to  Aprocii-verbal  of  the  Grand  Voyer  in  a  matter  within  the  limits 
of  hiaanUiority.  JIfoimm  ^  G(moi»;  K.  B^  Q.  1821. 

Nor  against  a  defendant  who  carries  his  drain  into  tlukt  cf  his  nei^bor^  both 
being  within  the  limits  of  a  public  street ;  Bobitailk  vs.  CampbeU ;  EL  B., 
Q.  1821. 

Held,  That  no  indiridnal  can  maintain  an  action  of  oompZauite  for  a  vaie  de 
fait  committed  for  the  opening  of  a  drain  in  a  pnblio  street.  HobitaiUe  ys. 
CMpiien/ELB.,  Q.  1821. 

Right  of  Fishing. 

Hdd,  That  a  eendicnre,  who  has  been  in  possession  of  the  right  of  fishing  in 
theSt  IiawFenee,  in  front  of  his  propertyftrthirty  years  and  upwards,  and  whose 
litha  4edare  he  is  the  proprietor  of  sa^  r^hts,  may  bring  a  possessory 
«ction  when  disturbed  in  hb  possession,  wfthout  being  obliged  to  produce*  a  title 
iraa  the  Grown,  such  title,  so  &r  as  the  parties  are  concerned,  being  presumed. 
6  L.  CKep.,  p.  242,  Oaywmy  App.,  Hadon,  Resp.  In  Appeal :  Lafbniaine,  G.  J., 
Ayhfm,  Keredttb,  J. 

HeM^  That  to  maintain  an  action  en  complainte  for  a  trespass  of  a  fishery  on 
the  beaali  <rf  the  Ri?er  Si  Lawrence,  it  is  necessary  to  prove  possession  under 
title  frrai  the  Grown.  1  Bev.  de  Jur<,  p.  354,  Morin  ts.  Lefewe  dlt  Bilcmger  ; 
I.  B.,  Qoebee.  1816. 

TlTLlfr^DsSORIPTION. 

Hdd,  That  tide  deeds  of  property  which  do  not  describe  its  esitent  cannot 
^n  or  determine  limits  to  acts  of  possession,  but  the  all^e4  possessor  will  be  in 
tlieTsame  position  as  if  he  had  no  title  whatever.  8  L.  G.  Bep.,  p.  140,  Naud  dit 
lobrie  vs.  CUment  dit  Lcdxmti  ;  S.  C.,  Quebec ;  Meredith,  J* 


AGTION— GOMMBNGBJfENT  OF. 


Held,  That  actions  are  decided  according  to  the  state  of  fikcts  at  the  time  they 
Wee  ooauBifnctd.    SoUckaud  vs.  Frijtser ;  E.  B.,  Q.  1817. 
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ACTION— BORNAGE. 

Held,  That  the  iction  em  homage  cannot  be  maintained,  if  the  lands  of  the 
plaintiff  and  defendant  areaeparated  bj  a  pnblie  highwaj.  Blaattketf^  Jdbm; 
K.  B.,  Q.  1817. 

Hddy  That  a  mtcr  miiaifen  erected  by  agreement  bj  two  prt^rieton  of 
adjoining  lots  rf  land,  is  a  bar  to  an  action  of  homage  instituted  bj  rithtt  of 
them.    Fartier  vs.  Rhimart ;  K.  B.,  Q.  Idl7. 

Hdd,  That  the  defimdant  in  an  action  of  bomage,  if  he  holds  in  right  of 
another,  mnsi  set  forth  the  fact  by  ezeqition,  and  the  name  and  residenoe  of  the 
person  fiom  whom  he  holds.    /Wier  tb.  22%tfiar</ K.  B./Q.  1818. 

Held,  If  the  deelanUion  em  ionia^  shows  that  the  estates  of  the  plaintiiF  and 
defendant  are  not  contigooos,  the  action  must  be  dismissed.  TUrioMJU  tb.  Le- 
dere  ;  K.  B.,  Q.  1818. 

Held,  That  in  hornage  the  defendant  may  claim  and  prore  title  by  prescrip- 
tion and  poesessbn  outre  ton  titre,  but  he  cannot  claim  contre  9on  tUre,  UU- 
riauU  vs.  Ledere;  K.  B.,  Q.  1820. 

Held,  That  eridence  of  an  existing  home,  without  any  further  testimiony, 
affi>rds  no  proof  of  title  of  any  description.  Thibault  vs.  Rcmcourt;  K.  B.,  Q. 
1820. 

Held,  That  in  an  action  em  homage  the  defendant  cannot  be  compelled  to  take 
proceedings  to  compel  hb  neig^b(M*s  to  homer  with  him,  and  a  declaration  with 
conclusions  to  that  effect  will  be  held  bad  on  demurrer.  8  L.  C.  Bep.,  p.  218, 
FradetYS.  LaJhrecque;  8.  C,  Quebee;  Ghabot,  J. 

Held,  That  in  tiie  case  snbmittedy  an  action  en  homage  might  be  brought, 
inasmuch  as  no  traces  of  a  prerious  hornage  remained,  the  lands  being  only 
separated  by  a  cldture  cTemharrcu.  7  L.  C.  Rep.,  p.  362,  Lanouette  et  ad,  App., 
Jackson,  Resp.    In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duyal,  Caron,  J. 

Held,  1.  That  the  prescription  of  ten  years  with  title,  does  not  run  during  the 
minority  of  the  party  to  whom  it  b  opposed. 

2.  That  the  existence  for  twenty  years  of  a  fence  between  two  properties  can 
not  defeat  an  action  en  homage.  . 

3.  That  the  want  of  publication  and  insinuation  of  a  will,  cannot  be  opposed 
to  the  possessor  animo  domini  suing  en  homage,  nor  by  a  party  deriving  title 
under  the  wiU.  1  Jurist,  p.  137,  Devoyau,  App.,  Watson,  Rosp.  In  Appeal : 
Lafontaine,  G.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  In  an  action  en  homage  where  the  defendant  pleads  that  he  has  always 
been  ready  to  hound,  and  prays  acte  of  his  willingness  to  do  so,  but  also  prays 
that  plaintiff's  action  be  dismissed  witii  costs,  that  the  defendant  must  pay  the 
costs  of  suit ;  cost  of  homage  to  be  divided.  1  Jurist,  p.  283,  Danserau  vs.  Pr{v6  ; 
S.  C,  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  In  an  action  of  homage  without  previous  notice,  when  the  defendant 
declares  himself  ready  to  hound,  the  plaintiff  will  be  condemned  to  pay  the  costs 
of  the  aetion.    2  Jurist,  p.  81,  Slai:k  vs.  Short.  In  Appeal:  Lafontaine,  C.  J. 
Duval,  J.,  for  maintaining  judgment ;   Aylwin,  J.,  Caron,  J.,  for  reversal.    Con- 
firmed by  operation  of  law. 
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Held  1,  That  in  an  action  en  bomagej  the  ezbtenoe,  for  upwards  of  ten  jears, 
of  a  mur  mitoym  along  a  portion  of  a  division  line  between  two  citj  properties, 
and  of  a  fence  along  the  remaining  portion  of  such  division  line^  is  no  bar  to  the 
action. 

2.  That  where  it  is  established  by  a  surveyor's  report,  that  the  irall  and  fence 
•encroach  on  the  plaintiff's  property,  the  defendant  must  pay  the  costs  of  the 
action ;  the  costs  of  survey  to  be  borne  equally  by  both  parties.  2  Jurist^  p,  204, 
McFarlane  vs.  Thayer;  S.  C,  Montreal. 

Held,  That  under  the  circumstances  of  this  case,  an  expertise  will  be  ordered 
to  run  a  Une  so  as  to  give  defendant  his  full  quantity  ^of  land  according  to  his 
title.    3  Jurist,  p.  115,  Lambert  vs.  Bertrand;  S.  C,  Montreal;  Badgley.  J. 

Held,  In  Circuit  Court,  Quebec,  Power,  J.,  where  a  defendant  in  an  action 
en  homage  pleaded:  1.  A  general  issue ;  2..  An  exception  that  he  was  always  ready 
to  have  the  lines  run,  but  was  not  requested  to  do  so,  and  where  a  consent  motion 
was  fyled,  naming  a  surveyor  to  draw  the  line  of  division,  that  the  costs  of 
survey  would  be  divided,  and  plaintiff  condemned  to  costs  of  suit.  Judgment 
confinned  on  appeal  to  the  Superior  Court,  (Bowen,  C.  J.,  dissenting)  Bacquet, 
Duval,  J. 

In  i^ypeal  to  Q.  B.,  Stuart,  C.  J.,  Rolland,  Panet,  Aylwin,  J.  Held,  That 
the  defendant  should  have  been  condemned  to  costs,  his  defence  having  denied 
plaintiff's  rigjht  of  action.  2  L.  C.  Bep.,  p.  486,  Weymess  et  ai.^  App.,  vs.  Cook, 
Besp. 

ACTION— HYPOTHECARY. 

Held,  That  a  Hers  cUtenteur  is  never  presumed  to  bind  himself  personally.  2 
L.  0.  Bep.,  p.  243,  Banque  du  PeupU  vs.  Gingras ;  S.  C,  Three  Bivers ;  D. 
Honddet,  Yanfelson,  Meredith,  J. 

Held,  That  under  the  Imperial  Act,  9  Geo.  4,  c.  77,  in  force  in  this  Province, 
no  general  mortgage  can  be  created  against  lands  in  the  Townships  held  in  free 
and  common  soccage.  2  L.  C.  Bep.,  p.  449,  Boston  vs.  Classon  ;  S.  C,  Montreal ; 
Day,  Smith,  Yanfelson,  J. 

Hdd,  That  conclusions  praying  that  certain  lands  be  declared  hypothecated 
for  the  amount  demanded,  without  praying  that  the  land  be  sold  in  tiie  ordinary 
course,  are  technically  defective.  1  Jurist,  p.  183,  Piatt  et  al  vs.  Piatt  et  al. ; 
S.  C,  Montreal ;  Smith,  Chabot,  J. 

Held,  That  an  hypothecary  action  against  several  defendants  jointly,  as  dittn- 
teurs  of  a  lot  of  land,  cannot  be  maintained  if  the  defendants  do  not  possess  par 
indivU  but  separatdy,  as  to  parts  of  the  lot.  1  Bev.  de  Jur.,  p.  232,  Panet 
eiaLvB.  Lorin  et  al ;  Q.  B.,  Montreal,  11  Feb.,  1832. 

Held,  That  in  an  hypothecary  action  the  plaintiff  must  prove  a  mortgage  debt, 
and  that  the  land  mortgaged  is  in  possession  of  the  defendant.  Beauhien  vs. 
Sfirey  ;  K.  B.,  Q.  1817. 

DiSOUSSION. 

Held,  In  an  hypothecary  action,  that  a  special  mortgage  is  no  bar  to  an  ex- 
ception of  discussion,  and  that  a  tiers  d4te7iteur  sued  by  the  original  vendor,  may 
▼alidly  plead  that  exception. 


16  ACnOS — ^HTPOTHBCAKT. 

2.  That  the  dUmtemr  cannot  elaim  to  hM  the  pruperij  till  his  improTements 
and  amefioratiOBfl  tat  int  paid.  2^L«  C.  Bep^  p.  455,  Price  vs.  Xebom  and 
MkKay;  Inter.  8.  C,  Montreal,  Day,  Smith,  Mondelet,  J. 

DtLAjassnHT. 

Held,  That  a  tator  may,  in  an  hypothecary  action,  Q^e  a  plea  of  dSguerpisae- 
mmt  for  hia  pupil,  bat  it  mnat  be  fimnded  on  an  orit  deparau,  Tascki  fs. 
Levaaeur;  K.  B.,  Qnebec,  1812. 

Held,  That  the  dSaiaemeiU  in  an  hypothecary  action  may  be  made  at  the 
oCce  of  the  protfionotary,  and  that  notice  thereof  need  not  be  given  to  jdaintiC 
3  L.  C.  Bep.,  p.  428,  Oreave$,  App.,  tb.  McFarlanej  Besp.  In  Appeal :  BoUand, 
Pinet,  Aylwin,  J. 

In*  an  hypothecary  action,  the  defendant  was  condemned  to  pay  the  pfadntiir's 
debt,  unleM  he  preferred  to  abandon  the  land  within  fifteen  days  firom  ^e  8^;ni- 
fication  of  the  judgment,  and  in  de&ak  thereof,  he  was  condemned  purely  and 
simply  to  pay  the  debt  The  judgment  was  signified  on  the  15th  March,  and  a 
dHaiiieinerU  madeon  the  18th  May,  1858,  deplanOf  and  without  leave  of  conrt 
A  motion  was  made  to  reject  ihe  ddlaistementj  bat  was  dismissed  : 

Held,  On  an  ojqposition  to  the  sale  of  defendant's  moveables,  diat  the  dHaif^e- 
mmt  waaibly  made,  and  that  the  opposition  mtbit  be  maintained.  9  L.  C.  B^., 
p.  430,  BSUmgery  App.,  vs.  Durocher^  Besp.  In  Appeal :  Ayhrin,-  Daval,  Mere- 
dith, Mondelet,  J. 

Held,  That  the  parchaser  of  real  property  who  has  accepted  an  assignment  of 
the  price  of  sale,  cannot  set  up,  in  answer  to  Uie  claim  of  ihe  assignee,  a  demand 
eik  ddaisiement  made  against  him,  so  long  as  he  has  not  been  jodicially  dis- 
possessed. 11  L.  C.  Bep.,  p.  38,  Lacambe,  App.,  Fletcher,  Be^.  In  Ajqieal : 
Lafontaine,  C.  J.,  Aylwin,  Daval,  Meredith,  Mondeliet,  J. 

Held,  That  a  dHaissement  fyled  after  the  expiration  of  fifteen  days  firom  the 
significatioa  of  the  judgment,  will  not  be  rejected  on  motion.  2  Jurist,  p. 
283,  BUanger  vs.  Durocher  ;  S.  C,  Montreal ;  Day,  J. 

Held,  1.  That  a  judgment  in  an  hypothecary  action,  condemning  a  defendant 
to  diUUsBcr^  and  which  is  appealed  firom,  has  not  the  force  of  chose  jug4e. 

2.  That  a  conditional  cUlaissement,  as  made  in  ihe  court  below,  was  not  legal, 
but  that  a  ddaitsement  might  be  validly  made  after  a  judgment  in  appeal,  con- 
firming the  judgment  appealed  firom. 

3.  That  security  in  appeal  for  "costs  and  damages"  only,  and  not  to  satisfy 
the  condemnation,  is  null  and  must  be  rejected.  2  Jurist,  p.  303,  Metrissi  et  al, 
App.,  vs.  Brault,  Besp.   In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  That  where  a  vendee  tJie  plaintiff  has  been  obliged  to  ddaisser  in  con- 
sequence of  an  hypothecary  action,  he  can  recover  against  the  defendants  who 
have  given  him  a  warranty  to  hold  him  harmless  from  the  action  of  any  of  the 
hypothecary  creditors  of  the  original  vendors,  the  moneys  paid  on  account  of  his 
purchase,  a  cUlausement  being  an  eviction. 

JIutchina  vs.  Dorwin  et  al ;  S,  C,  M.,  Gond.  Bep.,  p.  84. 
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Debt  not  due. 

Held,  That  to  support  an  hypothecary  action,  the  plaintiff's  deht  most  be  due 
and  payable,  (eocigihle,) 

2.  That  costs  in  an  action  en  garantie  will  be  given  against  a  plaintiff  suing 
before  his  debt  is  exigible,  when  the  defendant  calls  in  his  garantformd.  7  L. 
C.  Rep.,  p.  128,  Aylwin  vs.  Judah;  Judahy  plaintiff  en  gar.  vs.  Holland  def. 
en  gar, ;  S.  C,  Montreal ;  Smith,  Mondelet,  Chabot,  J.,  Appealed. 

Security  against  Hypoth^ques. 

Held,  That  the  purchaser  of  real  estate,  who  is  bound  to  discharge  certain 
hypothecary  claims,  equal  to  the  value  of  the  property,  cannot,  when  sued  en 
cUdarcUion  d'hi/pothiqtte  by  a  creditor  other  than  those  he  has  undertaken  to 
pay,  demand  that  the  plaintiff,  a  posterior  creditor,  should  give  him  security  that 
the  property,  when  sold,  will  realize  enough  to  satisfy  the  claims  he  has  undertaken 
to  discharge.  That  such  security  could  only  be  demanded  in  case  he  had  actually 
paid  hypothecary  debts,  equal  to  the  value  of  the  property,  and  superior  in 
rank  to  the  claim  of  the  plaintiff.  6  L.  C.  Rep.,  p.  163,  Tessier  vs.  Falardeau; 
S.  C,  Quebec ;  Meredith,  Morin,  Badgley,  J. 

Ratification. 

Held,  In  an  hypothecary'  action,  that  a  defence  founded  upon  a  ratification 
of  title  in  which  the  defendant's  name  is  given  as  "  Bracknon  "  instead  of ''  Black- 
non,"  is^a  valid  defence,  the  property  being  described  in  the  notices,  and  the  name 
of  the  vendor  correctly  given,  and  the  identity  of  the  property  admitted  on  the 
record.  6  L.  C.  Rep.,  p.  408,  Eedpath  et  al.  vs.  Blacknon  et  al. ;  S.  C,  Mon- 
treal; Day,  Smith,  Mondelet,  J. 

Acts  en  Brevet. 

Held,  In  an  hypothecary  action,  that  a  notarial  ac^e^ezecuted  en  brevet  does 
not  create  a  mortgage,  the  acte  having  no  date  certain,  and  being  no  better  than 
in  aeU  executed  before  witnesses,  Belair  vs.  Oendreau  et  nx. ;  Pykes'  Rep.,  p.  57 ; 
Sewell,  0.  J.,  1810. 

Under  £10. 

Hdd,  That  a  writ  de  terris  in  an  hypothecary  action  under  £10,  should  direct 
the  sheriff  to  seize  no  other  land  than  the  one  declared  to  be  hypothecated ;  al- 
flion^  no  dHaisiement  has  been  made.  1- Jurist,  p.  173,  Gorrie  vs.  Herbert  dk 
Berhert,  0pp. ;  S.  C,  Montreal ;  Day,  Smith,  Chabot,  J. 

Held,  Tluit  the  Court  of  King's  Bench  had  jurisdiction  in  hypothecary  aotionsL 
under  £10  sterling,  notwithstanding  the  passing  of  the  4th  and  5th  Vict,  c.  20. 
3Bev.  de  Jur.,  p.  402,  Ddery,  App.,  LemievXj  Resp.     In  Appeal:  1843. 

Held,  That  the  District  Court,  established  by  the  4th  and  5th  Vic,  c.  20,  had 
IK)  jurisdiction  in  hypothecary  actions.  3  Rev.  de  Jur.  p.  405,  Talon  vs.  Clou- 
^;  District  Court,  St.  Thomas :  Morin,  J.,  1842. 


18  ACTION — ACC0U5T. 

TSNANS   ST    AbOTTTISSANS. 

Held,  That  in  an  hypothecary  action  the  plaintiff  most,  in  his  declaration,  d^ 
•oribe  the  premises  which  he  avers  to  be  mortgaged  by  metes  and  bounds  (d  pewfi 
de  nuUiU)  and  if  he  omits  to  do  so ;  upon  an  exception  d  la  former  his  action  will 
be  dismissed.  PerrauU  vs.  Leve^que  ;  K.  B.,  Q.  1819. 


ACTION— ACCOUNT. 


Held,  That  in  an  action  of  account,  if  the  defendant  does  not  render  his 
account,  the  plaintiff  cannot  e2e  'pUmo  obtain  judgment  for  the  sum  he  demands. 
He  must  prove  what  is  due  to  him,  or  move  for  an  attachment.  TftZson  vs. 
McClure;  K.  B.,  Q.  1809. 

Held,  That  where  the  rent  is  to  be  determined  by  the  value  of  articles 
manufactured  by  the  lessee  annually,  in  the  premises  leased,  the  lessor  cannot 
maintain  an  action  of  account.     Young  vs.  Meiklefohn  ;  K.  B.,  Q.  1809. 

Held,  That  in  an  action  of  account  against  a  tutor,  the  oath  of  the  defendant  as 
to  d^penses  modiques  is  sufficient  voucher.     Racine  vs.  Racine;  K.  B.,  Q.  1810. 

Held,  That  Mere  various  sums  have  been  received  by  a  defendant,  and  the 
facts  of  the  case  are  such  that  his  creditor  may  sue  him  in  account,  still,  if  he 
flees  fit,  he  may  bring  his  action  for  money  had  and  received ;  for,  in  this  action, 
the  plaintiff  takes  the  oniis  prohandi  on  himself,  and  of  this  the  defendant  cannot 
complain.  Lederc  vs.  Boi/j  K.  B.,  Q.  1817. 

Held,  That  all  joint  executors  (who  have  acted)  must,  in  an  action  of  account 
against  them,  be  made  parties  to  the  suit  and  be  jointly  summoned.  Dame  vs. 
Or^;  K.B.,Q.  1812. 

Held,  That  in  the  action  of  account,  the  defendant  must  not  only  fyle  an 
account,  but  must  plead  to  the  action ;  and  if  he  does  not,  the  plaintiff,  on  motion, 
will  obtain  leave  to  proceed  ex  parte,  for  want  of  a  plea.  Charron  vs.  LizoUe  ; 
K.  B.,  Q.  1818. 

Held,  That  when  a  farm  is  leased  and  the  rent  is  to  be  one  half  of  the  annual 
produce,  and  is  to  be  paid  and  delivered  to  the  landlord,  an  action  of  account  can 
be  maintained  against  the  tenant.     Bainbridge  vs.  Demers;  K.  B.,  Q.  1819. 

Held,  That  the  heir  at  law  can  maintain  an  action  of  account  against  the 
executor  of  the  will  of  his  ancestor.    McCtean  vs.  McCord;  K.  B.,  Q.  1820. 

Held,  That  the  lUman  Catholic  Bishop  has  no  authority  to  compel  the  Mat- 
guiUien  of  a  parish  to  render  an  account  of  their  gestion  in  office ;  but  an  action 
of  account  can,  for  that  purpose,  be  ipaintained  by  the  Fahrique,  Fahnq^ie  de 
St  Jean  Part  Joly  vs.  Chauinard;  K.  B.,  Q.  1820. 

Held,  That  when  between  co-partners  a  balance  has  been  struck,  an  action  of 
assumpsit  or  of  debt  will  lie  for  the  amount ;  but  if  no  balance  has  been  so  struck, 
the  action  must  be  in  account.     Robinson  vs.  Reiffenstein;  K.  B.,  Q.  1821. 

Held,  That  in  an  action  of  account,  a  jury  may  be  had  for  the  trial  of  any 
issue  or  issues  raised  by  the  d4bats  and  soutenementSy  which  in  other  actions 
they  would  le  entitled  to  have  so  tried  by  the  25th  Geo.  3,  c.  1.  ITai/s  vs. 
WooUetf  ;  K.  B.,  Q.  1821. 
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Held,  That  a  principal  may  sue  his  agent  in  account,  or  for  moneys  had,  &c. 
athis  (^tion;  K.  B.,  Q.  1818. 

Held,  That  a  fi.  fa.  for  a  sum  ordered  by  a  proTisional  judgment,  to  be  paid 
in  default  of  rendering  an  account,  may  be  superseded,  if  it  appears  that  the 
account  has  been  fyled,  and  that  delay  beyond  the  time  has  not  been  occasioned 
by  the  comptxtble,     Sergerie  vs.  Rouleau;  K.  B.,  Q.  1818. 

Held,  In  an  action  by  a  part  owner  of  a  vessel  against  his  co-proprietor : 

1.  That  it  is  not  competent  to  the  defendant  to  plead  that  he  acknowlec^es 
himself  bound  to  render  an  account,  that  he  therefore  renders  such  account,  by 
which  he  acknowledges  to  owe  a  certain  balance  for  which  he  confesses  judg- 
ment The  plea  as  made  being  held  to  be  merely  the  preambule  to  the  account 
furnished. 

2.  The  Court,  pending  the  action,  will  not  order  the  defendant  to  pay  to  the 
plaintiff  the  balance  so  acknowledged.  4  L.  C.  Rep.,  p.  225,  Aubin  dit  Mi^ 
gnault  vs.  Lipids;  S.  C,  Quebec;  Bowen,  C.  J.,  Duval,  J. 

In  an  action  to  account,  on  an  agreement  to  advance  moneys  (for  the  buildii^ 
of  a  ship)  to  be  reimbursed  out  of  the  proceeds  of  the  sale  of  the  ship  (which 
the  lender  was  authorised  to  send  to  his  friends  in  Liverpool  or  London,  and  for 
that  purpose,  to  appoint  and  substitute  attorneys  or  agents,)  together  with  all 
expenses  and  eharges  attending  such  sale,  and  also  a  commission  of  5  per  cent. 

Held,  1.  That  such  account  need  not  be  in  the  form  of  a  compte  de  tutdJe, 
and  may  be  in  the  usual  commercial  form. 

2.  That  in  addition  to  the  5  per  cent,  commission,  the  lender  may  charge  the 
oommiflsion  of  the  agent  in  England,  on  the  sale  of  the  ship  at  fouf  per  cent.,  the 
usual  charge  there  when  such  sale  is  made  on  credit,  although  part  was  paid 
within  a  few  days  after  the  sale,  and  also  a  bank  commission  of  ^  per  cent,  charged 
\fj  the  sub-agent,  and  which  is  usual  in  England  on  similar  transactions. 

3.  That  the  lender  is  not  liaUe  by  reason  of  the  bankruptcy  of  his  substitute 
for  moneys  due  by-  them ;  and  the  principal  must  bear  such  loss,  inasmuch  im 
uder  the  droumstanoes,  the  substitutes  were  his  own  attorneys  or  agents,  them 
being  no  evidence  that  the  agent  was  not  justifiable  in  appointing  the  said  sub- 
agents.  5  L.  C.  Bep.,  p.  17,  Symea,  ^PP*i  ^*  Lampmm,  Beep.,  and  vict  vena.  In 
Appeal :  Lafbntaine,  C.  J.,  Panet,  Aylwin,  Mondelet,  J. 

Held,  In  an  action  pro  socio ^  th%t  where  the  plaintiffii  allege  that  they  have 

rendered  an  account  annually,  to  the  defendants,  of  the  portion  of  the  partner- 

ddp  bofflness  under  their  control,  it  b  not  necessary  to  offer  and  fyle,  with  their 

di^laration,  such  account ;  but,  in  order  to  maintain  the  action,  the  rendering  of 

aoeh  aceount  must  be  proved.    8  L.  C.  Bep.,  p.  214,  McDonald  et  al.  vs.  MtUer 

€tctL;S.  C,  Quebec ;  Meredith,  J. 
Action  to  account  against  a  curator.     See  Cu&atob  Desherance — Grown. 

Held,  1,  That  a  mandataire  who  does  not  execute  the  mandat  committed  to 
lum,  must  notify  the  mandant  of  the  inexecution  of  the  mandate. 

2.  That  in  an  action  to  account  by  a  creditor,  party  to  a  deed  of  assignment 
from  insolvent  debtors  to  the  defendants,  the  defendants  who  pleaded  that  they  had 
aoU  the  trust  estiite  to  one  of  the  insolvents  who  had  undertaken  to  pay  the 
ereditors,  were  not  thereby  absolved  from  liability  to  account. 
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3,  That  the  Court  will  order  an  aoooant,  lesening,  until  a  later  stage  in  the 
ca0e,  the  question  of  the  liability  of  defendants  for  the  wbo!e  or  a  ptrt  of  the 
demand  of  the  plaintifL  6  Jurist,  p.  32,  Tarrcaux  ts.  CkapmoM  et  al. ;  S.  C, 
Montreal;  Berthelet,  J. 

Absence  under  coutume. — See  Prbscriptiox. 
Absentees. — See  Octbatob. 

ACCBOISSEMEKT. — See  USUFBUCT — ^WlLL. 

Account.— &<  Action  Account— Tctelle. 

Action  against  Tutob. — See  Tctob. 

Action,  Cause  of. — See  Pleadinos  Exception  D^linatoire. 

Action,  Cause  of. — See  Pleadinos  Exception  D^linatoire. 

Action  en  BicHiANCE. — Not  necessary  in  commercial  cases. 

Action  en  RiiNTtOBANBE,  judgment  reversed  for  vagueness. — See  Enqu£tE8, 
Notice  of- 

AcTioN,  Notice  of. — See  Officeb  Public — Juby  Coroner's. 

Action  Rescisoibc,  duration  of,  See  Inventoby  when  nulL 

Action  Qui  Tam. — See  Penal  Statute. 

Action,  Return  of  before  Return  day. — See  Capias. 

Action  R^vocatoibe. — See  Fbaud  Revocation — Registbation,    Bailleur 
de  Fonds, — Landlobd  and  Tenant,  Resiliation.  • 

Action,  Sebvice  of. — See  Domicile. 

Adjudicataibe's  Rights. — See  Decbet   defaut  de  Contenanoe — Opposi- 
tion. 

Adultebt. — See  Husband  and  Wife,  Adultery. 

Affidavit,  for  capias. — See  Capias — Action  Rsysndication. 

Affidavit,  for  attachment. — See  Motion  to  Quash. 

Ajoubnehent. — See  Pleadings — Exception  &  la  Forme. 

Alimentaby  Allowance  by  Executob.— >Sec  Will — Executor. 

Ameliobations.— ^iSce  Impenses  et  Am^liobations — ^Action  Petitoby — 
Action  Hypothecary. 

Ameublisbshent. — See  Mabbiage — Douaibe. 

Abchitbot. — See  Assumpsit  Architect —  Pleadings — Joindeb, — Sebvicss. 

Assignment.— /See  Cession. 

Attachment,  against  body. — See  Contbainte — Capias. 

Attobnet,   Powbb  of. — See   Action  Petitoby — Evidence    Power    of 
Attorney, — Costs.  ^ 

Auotioneeb. — See  Pbincipal  and  Agent — Sale  of  Goods,  Auction. 

AvEU  JuDioiAiBE. — See  Evidence  Admission ;  also  Bills  and  Notes  In- 
dorsation. 
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AINESSE,  DROIT  DE. 

Held,  That  the  droit  d'atnesse  being  a  proprietary  right,  cannot  be  claimed 
under  a  will,  by  the  eldest  son  of  the  testator  as  nsti^otiiary  legatee,  but  only 
as  hiritierah  intestat,  6  Jurist,  p.  128,  Cuihhert  vs.  Cuihhert;  S.  C,  Montrealj 
Badgley,  J. 


ALIEN. 

Held,  That  aliens  cannot  sue  in  formd  pauperisn  Barry  vs.  Harris; 
K.  B.,  Q.  1810. 

Held,  That  an  alien  being  guardian  to  children,  who  are  minors  resident^in 
a  foreign  country,  can  support  an  action  of  account  on  their  behalf.  AUm  vs, 
Cottman;  K.  B.,  Q.  1811. 

Held,  That  aliens  cannot  take  lands  by  descent  and  inheritance.  Bex  vs. 
Berthdot;  K.  B.,  Q.  1811. 

Held,  That  if  a  submission  to  arbitres  be  of  all  matters  in  difiference,  they  must 
decide  upon  all  the  points  in  dispute  between  the  parties ;  but  the  Court  will  not 
presume  that  any  point  has  been  left  undecided ;  and  if  such  be  the  fact,  it  must 
be  shown.    Fairfield  vs.  Butchart ;  K.  B.,  Q.  1821. 

Hdd,  That  an  alien  domiciled  in  Canada,  but  not  naturalized,  is  incapable  of 
taking  real  property  by  devise.  Stuart's  Rep.,  p.  143.  Pacquet  vs.  Gaspard; 
K.  B.,  Quebec,  1811. 

Held,  That  an  alien  can  inherit  the  personal  estate  of  a  British  subject.  Stuart's 
Rep.,  p.  345.  Saroni/  vs.  Bell;  K.  B.,  Quebec,  20th  April,  1828. 

Held,  1.  That  an  alien  cannot  devise  by  last  will  and  testament. 

2.  That  the  succession  of  an  alien  will  devolve  to  his  grandchildren,  natural 
bom  subjects,  to  the  exclusion  of  his  own  children  who  are  aliens.  Stuart's  Rep., 
p.  460.  Donegani  et  al.  vs.  Donegani;  K.  B.,  Quebec,  1831. 

Held,  1.  That  the  question  of  who  is  an  alien,  is  to  be  decided  by  the  law  of 
England ;  but  when  alienage  is  established,  the  consequences  which  result  from  it 
are  to  be  determined  by  the  law  of  Canada. 

2.  If  an  alien  dies  without  issue,  his  lands  belong  to  the  crown,  but  if  he  leaves 
children,  some  bom  in  Canada,  and  others  not,  the  former  exclude  the  crown,  and 
then  all  the  children  inherit  as  if  they  were  natural  born  subjects. 

3.  Where  an  alien  has  a  son  who  is  also  an  alien,  the  children  of  the  latter 
inherit  j&om  the  grandfather,  to  the  exclusion  of  their  father. 

4.  Although  an  act  of  the  legislature,  passed  after  judgment  rendered  in  an 
original  jurisdiction,  may  affect  the  rights  of  a  party  as  they  existed  at  the  insti- 
tution of  a  suit,  this  circumstance  cannot  be  taken  advantage  of  in  an  appeal 
item  the  judgment.  Stuart's  Rep.,  p.  605.  Donegani^  App.,  vs.  Donegani  et  oZ.* 
Resp.    In  the  Privy  Council :  2nd  Feb.,  1835. 

Held,  That  the  plaintiff  is  an  alien  enemy,  must  be  pleaded  by  an  exception 
peremptoire  temporaire,    BeUinghurst  vs.  Lee;  K.  B.,  Q.  1813. 

Held,  1.  That  under  thb  12th  Vict.,  c.  197,  which  enacts  that  every  alien  shall 
have  the  same  capacity  to  take,  recover,  and  transmit  *'  real  estate  "  in  all  parts 
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of  the  province  as  natural  bom  or  naturalized  sabjects,  the  alien  is  placed  in  the 
same  position  as  the  natural  bom  subject,  and  can  claim  coiyointly  with  a  natu* 
ralised  heir^  both  real  and  personal  property. 

2.  That  although  moveable  property  be  not  mentioned  in  the  12th  section  of 
the  acty  it  must  be  taken  to  be  included  in  the  larger  term  "  real  estate."  4 
L.  G.  Bep.,  p.  310.  Corse  et  cU.  vs.  Corse;  B.C.,  Montreal;  Day,  Smith, 
Mondelet,  J. 


ALIMENT. 

Hdd,  1.  That  a  debtor  arrested  on  capias  by  several  plaintiflBs,  is  entitled  to 
an  alimentary  allowance  from  the  plaintiffs  in  each  action. 

2.  That  tender  of  payment  made  in  gold,  silver,  or  copper  coin,  defaced  or 
stamped  (by  bending  or  stamping)  is  illegal. 

3.  That  the  provisions  of  the  Imperial  Statute  16  and  17  Vict.,  c.  102,  respect- 
ing such  current  coin,  apply  to  this  country.  2  Jurist,  p.  105.  Warner  vs. 
Tyson;  Crawford ys.  Tyson;  MerriWvs.  Tyson;  S.  C,  Montreal;  Day,  J. 

Held,  That  tender  of  an  American  gold  dollar  is  not  a  l^al  tender.  2  Jurist, 
p.  189.     Bruneau  vs.  Miller;  S.  C,  Montreal;  Smith,  J. 

Heldy  That  children  who  are  in  law  bound  to  famish  aliment  to  their  parents 
will  be  condemned  jointly  and  severally,  and  that  the  action  may  be  directed 
against  such  of  the  children  as  the  parents  may  select.  5  Jurist,  p.  99.  Lauzon 
vs.  Connoissant  et  vir, ;  C.  C,  Montreal ;  Monk,  J. 

Held,  In  an  action  by  a  &ther  against  a  son  for  aliment,  that  the  action  will 
be  dismissed  on  proof  of  an  offer  by  the  defendant  to  receive  and  lodge  the  plain- 
tiff in  his  own  family.  3  Rev.  de  Jur.,  p.  83,  VaJUhes  vs.  VaUi^es,  Inf.  Term, 
Quebec,  1847. 

See  Rente  Viagh-e, 


AMENDMENT. 

Held,  1.  That  amendments  to  a  declaration  which  change  the  nature  of  the 
action  will  not  be  allowed. 

2.  That  the  amendments  allowed  in  the  present  case,  by  the  court  below,  did 
not  change  the  nature  of  the  action.  6  Jurist,  p.  287,  Lofmbe,  App.,  Mann,  Resp. 
In  Appeal :  Lafontaine,  C.  J.,  Duval,  Mondelet,  Berthelot,  J. 

Held,  That  on  allowing  a  material  amendment  to  plaintiff's  declaration,  after 
issue  joined  and  during  enquUe,  full  costs  will  be  allowed  as  in  a  cause  settled  at 
the  stage  it  then  was  at.  6  Jurist,  p.  311,  Syme  et  al.  vs.  Reward;  S.  C,  Mon- 
treal; Day,  Smith,  Mondelet,  J.,  1856. 

Held,  That  a  plaintiff  cannot  amend  his  decUration  to  such  an  extent  as  to 
substitute  one  action  for  another,  Casgrain  vs.  Fay  ;  K.  B.,  Q.  1817. 

Hdd,  That  process  ad  respondendum  may  be  amended.  Patterson  ys.  Berune  ; 
K.  B.,  Q.  1809. 
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Held,  That  a  bill  of  particiilars  is  in  the  nature  of  an  articuloHan  defaiti, 
hut  it  is  also  a  confession.  Therefore,  although  it  may  be  amencled  as  to  mere 
error,  it  cannot  be  amended  in  an  essential  matter  of  substance.  Reiffenstein  vsi 
BobvMon;  K,  B.,  Q.  1821. 

Held,  That  an  amendment  of  a  declaration  based  upon  a  fact  posterior  to  the 
action  will  not  be  allowed.  1  Jurist,  p.  42,  MarsalaU  vs.  Lemge  ;  S.  C,  Mon- 
treal ;  Day,  Smith,  Mondelet,  J. 

Held,  Where  it  results  from  the  proof  that  the  facts  proved  do  not  correspond 
precisely  with  the  allegations,  that  the  declaration  may  be  amended  on  payment 
of  costs  without  prejudice  to  the  evidence,  and  with  right  to  defendant  to 
re-plead  within  eight  days.  2  Jurist,  p.  194,  Boudreauvs,  Lavender;  8.  C, 
Montreal ;  Day,  J.  ,       •  • 

Held,  That  an  amendment  of  a  declaration  will  be  permitted  by  changing  the 
date  of  a  lease  set  up  as  of  the  22nd,  instead  of  the  23rd  February,  1856,  on 
payment  of  costs.  3  Jurist,  p.  136,  Frothingham  vs.  Gilbert;  S.  C,  Montreal ; 
Smith,  J. 

Held,  That  a  writ  of  summons,  as  well  as  a  declaration,  may  be  amended. 
1  L.  C.  Rep.,  p.  399,  Bank  of  B,  N,  A,  vs.  Taylor ;  S.  C,  Montreal ;  Day, 
Smith,  Mondelet,  J. 

Amendment  by  setting  up  notice  of  action.    See  Officer  Fublio,  Customs. 

Held,  That  the  amount  of  costs  payable  on  the  amendment  of  a  declara- 
tion, is  in  the  discretion  of  the  court.  4  L.  C.  Rep.,  p.  425.  UAoiLst  vs.  Der 
champs  ;  S.  C,  Montreal ;  Day,  Vanfelson,  Mondelet,  J. 

Held,  That  after  the  fyling  of  an  exception  d  la  former  the  plaintiff's  motion 
that  the  sheriff  be  allowed  to  amend  his  return,  should  have  been  granted,  inas- 
much as  one  party  should  not  profit,  nor  the  other  suffer,  by  an  error  inadver- 
tently committed  by  the  sheriff. 

S&nhle,  That  the  sheriff,  on  motion  or  petition,  may  be  allowed  to  amend  his 
return.  9  L.  C.  Rep.,  p.  217,  MoUon  et  al,,  App.,  vs.  BurrcughSj  Resp.  In 
Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Mondelet,  J. ;  Same  case,  3  Jurist, 
p.  220. 

Held,  That  a  motion  to  amend  the  indorsement  of  the  number  of  the  case  on 
the  back  of  an  opposition  will  be  rejected,  and  plaintiff's  motion  to  reject  opposi 
tion  on  account  of  this  error  granted.  1  Jurist,  p.  2,  Joseph  vs.  Cay^  and  Cay, 
0pp. ;  S.  C,  Montreal ;  Day,  Smith,  Mondelet,  J. 

Hdd,  That  the  conclusions  on  a  new  declaration  fyled  in  an  action  evoked, 
must  be  such  as  the  action  instituted  in  the  inferior  term  will  warrant.  Patris 
vs.  BeOanger  ;  K.  B.,  Q.  1809. 

AnNDMENT  in  date  of  pleading :  See  "  Wages.'' 


APFEAL. 
Bond. 

Held,  That  an  action  upon  an  appeal  bond  cannot  be  maintained  until  the 
appeal  has  been  determined.     Kerr  vs.  Munro  ;  K.  B.,  Q.  1808. 

Held,  That  an  appeal  disallowed  for  want  of  security,does  not  stay  prooeedings. 
PerrauU  vs.  Borgia;  K.  B.,Q.  1816. 
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Held,  That  the  production  of  a  copy  of  a  bond  in  appeal  (to  the  Queen's 
Bench)  certified  by  the  prothonotary  of  the  Superior  Court,  is  sufficient  proof  of 
the  execution  of  the  bond,  and  of  the  liability  of  the  sureties  without  fnrther 
evidence.  6  L.  C.  Rep.,  p.  35,  Gossdin  vs.  Chapman  ;  S.  C,  Quebec ;  Bowen, 
C.  J.,  Morin,  Badgley,  J. 

A  Bond  for  Costs  and  Damages  only,  is  illegal.  See  "  Action  Hypothec 
CAIBE  Delaissement. 

Judge. 

Competency  of  Judge  Caron.  As  to  the  question  whether  Mr.  Justice  Caron's 
appointment  as  commissioner  under  the  20th  Vict.,  c.  43,  had  rendered  him 
incompetent  to  sit  in  the  Court  of  Appeab,  the  court  was  divided.  Lafontaine,  C. 
J.,  and  Aylwin,*J.,  held  that  he  was  incompetent;  Caron  and  Duval,  J.,  contra. 
5  Jurist,  p.  79. 

Held,  That  the  omission  in  a  recognizance  of  special  bail,  of  the  following  con- 
dition, required  by  the  5th  Gko.  4,  c.  2,  "  It  being  nevertheless  expressly  pro- 
"  vided  in  conformity  to  the  statute  in  such  case  made  and  provided,  that  we  the 
"  cognizors  for  the  said  defendant  in  this  cause,  shall  not  by  virtue  of  the  under- 
''  taking  hereinbefore  stated,  become  liable  unless  the  said  defendant  shall  leave 
''  the  province  without  having  paid  the  debt,  interest,  and  costs,''  makes  such 
recognizance  null  and  void.  1  Rev.  de  Jur.,  p.  212,  Stewart,  App.,  Hdmel  et  al. 
Resp.  In  Appeal :  Gale,  Day,  and  Gardener,  J. ;  Rolland,  Mondelet,  J.,  dis- 
senting. 

Factums. 

Held,  Thni  factums  will  be  received  when  a  motion  is  being  made  to  dismiss 
an  appeal  in  consequence  of  appellant's  having  neglected  to  fyle  them  within  the 
delay  prescribed,  the  party  in  default  to  pay  the  costs  of  motion.  3  Jurist, 
p.  256,  Dawson,  -^PP*}  Bdle,  Resp.  In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval, 
Meredith,  Mondelet,  J. 

Rules  of  practice  in  Appeal.  1.  Requiring  printed  factums  in  appeals  from 
the  Circuit  Court,  and  dispensing  with  copies  of  the  petition  in  appeal. 

2.  That  in  all  appeals  the  verbal  evidence  of  each  party  is  to  be  printed  by 
him.    4  Jurist,  p.  29. 

To  Queen's  Bench. 

Held,  That  no  appeal  lies  to  the  Court  of  Queen's  Bench,  under  the  act  of 
1794,  sec.  27,  on  a  demand  for  £22  10s.  cy.,  such  demand  '^  not  exceeding  £20 
sterling."  6  L.  C.  Rep.,  p.  184,  Rhiaume,  App.,  /br/ter,  Resp.  In  Appeal; 
Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  That  the  appeal  given  by  the  6th  sub-section  of  the  5th  section  of  the 
22nd  Vict.,  c.  82,  is  not  given  to  electors  whose  names  are  entered  in  the  amended 
list  of  voters,  unless  a  complaint  shall  have  been  fyled  by  such  electors  before  the 
board  or  authority  for  revising  such  list,  as  required  by  such  sub-section.  9 
L.  C.  Rep.,  p.  415,  Clcreux  et  al,  vs.  Lavoxx  et  al, ;  S.  C,  Montreal ;  Smith,  J. 

Held,  That  an  appeal  does  not  lie  to  the  Court  of  Queen's  Bench  from  a  judg- 
ment of  the  Superior  Court  rendered  under  the  prerogative  writ  Act.  12th  Vict., 
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c,  41,     4  Jurist,  p.  283,  Bristow,  App.,  Bolland,  Kesp.    In  Appeal :  Lafontaine, 
C.  J.,  Aylwin,  DuTal,  Monddet,  J. 

Held,  That  the  Court  of  Queen's  Bench,  appeal  side,  has  no  power  afler  judg- 
ment rendered  by  it  in  appeal,  to  take  cognizance  of  the  case.  5  Jurist,  p.  164, 
Montreal  Ass.  Co.,  App.,  vs.  McGiUivrayy  Resp.  In  Appeal :  Lafontaine,  C.  J., 
Aylwin,  Duval,  Mondelet,  J. 

To  i>HE  Pbtvt  Council. 

An  act  of  the  parliament  of  Oreat  Britain  declared  that  all  laws  passed  by  the 
legislature  of  a  colony  should  be  valid  and  binding  within  the  colony,  and  directed 
that  the  colonial  court  of  appeals  should  be  subjected  to  such  appeal  as  it  was, 
previous  to  the  passing  of  such  act,  and  also  to  such  further  and  other  provisions 
as  might  be  made  in  that  behalf,  by  any  act  of  the  colonial  legislature. 

Held,  That  an  act  having  been  passed  by  the  colonial  legislature,  limiting  the 
ri^t  of  appeal  to  causes  where  the  sum  in  dispute  was  not  less  than  £500  stg., 
a  petition  for  leave  to  appeal  in  a  cause  where  the  sum  was  of  less  amount,  could 
not  be  received  by  the  King  in  council,  although  there  was  a  special  saving  of  the 
rights  and  prerogatives  of  the  crown.  Stuart's  Rep.,  p.  527,  CuviUier,  App., 
Aylwin,  Resp.     In  the  Privy  Council;  29th  Nov.,  1832. 

On  a  motion  by  a  defendant,  opposant  below,  for  an  Appeal  to  Her  Majesty  in 
Her  Privy  Council  from  a  judgment  in  the  Queen's  Bench,appeal  side,it  appeared 
that  judgment  was  rendered  below  for  £944,  but  that  execution  issued  for  £200, 
balance  of  the  judgment  under  which  the  defendant's  goods  were  seized.  The 
opposition  set  up  compensation,  and  allied  an  indebtedness,  by  the  respondent 
to  the  extent  of  £10,000  on  judgments. 

Held,  That  the  security  to  be  given  on  an  appeal  to  the  Privy  Council  under 
the  343,  Geo-  3,  c.  6,  sec.  30,  must  be  regulated  by  the  execution  which 
must  be  held  as  the  demande  and  not  by  the  opposition,  which  was  to  be  con- 
sidered as  an  exception,  or  plea  to  the  demande,  1  L.  C.  Rep.,  p.  273,  Gvgy  vs. 
Guyy ;  Q.  B.  In  Appeal:  Stuart,  C.  J.,  Rolland,  Panet,  Aylwin,  J. 

Held,  That  a  motion  made  by  a  defendant,  opposant  below,  for  leave  to  appeal 
to  the  Privy  Council,  from  a  judgment  rendered  in  appeal,  dismissing  an  oppo- 
sition h  fin  dannvUer  to  the  seizure  and  sale  of  immoveables,  will  be  rejected  as 
not  falling  within  the  provisions  of  the  Statute  34  Geo.  3,  c.  6,  and  containing 
no  demand  of  money.  1  L.  C.  Rep.,  p.  274,  Lespirance,  App.,  vs.  Allard,  Resp. 
In  note.    In  Appeal :  Stuart,  C.  J.,  Rolland,  Panet,  Aylwin,  J. 

Held,  1.  That  a  respondent,  who  has  fyled  his  reasons  of  appeal  and  consented 

to  an  inscription  for  hearing,  has  thereby  waived  all  objections  as  to  the  xetum 

of  the  writ. 

2.  That  the  return  to  a  writ  of  appeal  may  be  signed  by  one  judge  although 

ddressed  to  two  or  more  judges  under  the  25  Geo.  3,  c.  2,  sec.  44.     1  L.  C. 

fiep.,  p.  401,  Henry  vs.  Holland,     In  Appeal :  Rolland,  Panet,  Aylwin,  J. 

Held,  In  Appeal :  That  there  is  no  appeal  from  an  interlocutory  judgment  of 
Ae  Superior  Court  dismissing  an  exception  of  litispendance,  which  merely 
suspends  proceedings.  1  L.  C.  Rep.,  p.  411,  Donegani  vs.  Quesnel,  Rolland,. 
Panet,  Aylwin,  J. 
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Held,  That  an  appeal  does  not  lie  to  Her  Majesty  in  Her  Privy  Council,  fiom 
a  judgment  of  the  Court  of  Appeals,  reversing  the  judgment  of  the  court  below,  by 
which  the  appellant's  action  was  dismissed  on  a  diftsMt  en  drtjit  to  tiie  declara- 
tion. 6  L.  C.  Rep.,  p.  147.  In  Appeal :  Simardj  App.,  Tovonsend^  Resp. ;  Lafbn- 
taine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

The  plaintiff  produced  a  copy  of  a  decree  of  Her  Migesty  in  her  Privy  Coun- 
cil, reversing  a  judgment  of  the  Court  of  Queen's  Bench,  appeal  side,  which 
confirmed  a  judgment  of  the  Superior  Court,  Montreal,  dismissing  the  plaintiff's 
action.  This  decree  ordered  the  Superior  Court  to  cause  judgment  to  be  entered 
up  for  the  original  plaintiff,  which  was  prayed  for  by  petition. 

Held,  1.  That  the  Superior  Court  must  comply  with  such  order  and  enter  up 
judgment  for  the  sum  demanded  by  the  plaintiff's  declaration. 

2.  \That  the  Court  will  grant  the  defendants  acte  of  their  declaration  of  the 
decease  of  one  of  the  defendants,  but  not  that  part  of  their  motion  which  prayed 
that  all  proceedings  be  suspended  until  a  reprise  d' instance  be  made.  11  L.  C. 
Rep.,  p.  495,  Bank  of  B,  N,  A.  vs.  CuviUier  et  ah;  S.  C,  Montreal ;  Smith,  J. 
Appealed. 

Held,  That  in  determining  the  question  of  the  value  of  the  object  in  dispute, 
upon  which  the  right  to  appeal  to  Her  Majesty  in  her  Privy  Council  depends,  the 
rule  to  adopt  is,  to  look  at  the  judgment  as  it  affects  the  interests  of  the  party 
who  is  prejudiced  by  it,  and  who  seeks  relief  in  apt>eal.  12  L.  C.  Rep.,  p.  154, 
McFarlane  et  al.y  App.,  Ledaire  et  aL,  Resp.  In  the  Privy  Council :  Lord 
Chelmsford  et  dl.     Same  case,  6  Jurist,  p.  170. 

Held,  1.  That  notwithstanding  the  34th  Geo.  3,  c.  6,  sect.  30,  and  the  12th 
Vict.,  c.  37,  sect.  19,  the  judgment  of  the  Court  of  Queen's  Bench  is  not  final  in 
all  cases  "  where  the  matter  in  dispute  does  not  exceed  the  sum  or  value  of  £500 
'^  sterling,  and  do^s  not  relate  to  any  fee  of  office,  duty,  rent,  revenue,  or  any  sum 
^'  of  money  payable  to  Her  Majesty,  or  to  any  title  to  lands  or  tenements,  annual 
^*^  rents,  or  such  like  matters  or  things,  where  the  rights  in  future  maybe  bound," 
and  that  the  Privy  Council  will,  in  its  discretion,  allow  appeals  in  such  cases. 

2.  That  the  case  of  CuviUier  vs.  Aylwin  (2  Knapp,  p.  72),  did  not  receive  that 
fnSL  and  deliberate  consideration  which  its  great  importance  demanded,  and  is 
overruled.  6  Jurist,  p.  85,  Marois^  App.,  Allaire,  Resp.  In  the  Privy  CouncQ : 
Lord  Chelmsford  et  al. 

Mandamus. 

Held,  That  un^er  the  12th  Vict,  c.  41,  sec.  20,  an  appeal  will  lie  to  the 
Court  of  Appeals  from  a  judgment  of  the  Superior  Court  refusing  to  grant  a  writ 
0^  mandamus,  1  L.  C.  Hop.,  p.  65,  Wurtele  vs.  7%e  Bishop  of  Queiiec.  In  Appeal : 
Holland,  Panet,  Aylwin,  J. 

Writ  op. 

Held,  That  a  writ  of  appeal,  and  not  a  writ  of  error,  must  be  taken  in  the 
case  of  a  jury  trial  where  the  matter  complained  of  is  not  merely  an  error  in  mat- 
ter of  law,  there  being  no  plea  determined  by  the  jury  but  a  final  adjudication  on 
law  and  fact  2  L.  C.  Rep.,  p.  212,  Casei/  vs.  Goldsmid  et  al.  In  Appeal: 
Holland,  Panet,  Aylwin,  J. 
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BMy  1.  That  the  part  of  the  7th  n&ie  of  practice  in  appeal, ''  That  all  writs 
'^  ^appeal  and  efroriAiaU  bear  the  signatiire  of  the  attorney  soing  out  the  appeal," 
ig  tteidy  disrectoiy,  and,  where  a  motion  is  made  to  supply  the  signature,  it  will 
be  graikdd,  and  a  motion  to  dismiss  the  appeal  ^  irregularity  will  be  discharged. 

2.  That  the  rules  of  a  court  are  within  its  control,  and  will  be  relaxed  where  a 
rigid  enforeeiBent  of  them  will  operate  an  absolute  injustice.  9  L.  C.  Rep.,  p. 
270,  HosSj  App.,  Scottj  Resp.   In  Appeal :  Aylwin,  Duval,  Meredith,  Mondelet,  JT. 

Held,  That  an  appeal  wUl  be  dismissed  if  the  writ  of  appeal  is  returned  after 
the  fifteen  days.  3  Rev.  de  Jur.,  p.  107,  City  Bank  vs.  Saurin.  In  Appeal: 
1847.  Judges  in  appeal  equally  divided  on  the  same  question  in  Gihh  vs.  ScuUi/, 
3  Rev.  de  Jur.,  p.  108. 

Held,  That  the  omission  on  the  part  of  the  attorney,  to  sign  a  writ  of  appeal, 
is  not  an  absolute  nullity,  and  may  be  remedied  with  the  permission  of  the  court. 
12  L.  C.  Hep.,  p.  405,  VigeVy  App.,  BeUweau^  Resp.  In  Appeal :  Lafontaine, 
C.  J.,  Duval,  Meredith,  Mondelet,  J.     Same  case,  6  Jurist,  p.  177. 

Held,  That  a  writ  of  appeal  iQust  be  served  on  the  respondent,  or  personally 
on  his  attorney.  6  L.  C.  Rep.,  p.  429,  Dupuis,  App.,  Dupuis,  Resp.  In  Appeal : 
Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  That  an  appeal  by  one  of  four  defendants  suspends  the  execution  of  the 
judgment  whilst  such  appeal  is  pending.  6  L.  C.  Rep.,  Brush  et  al,  vs.  Wilson  ; 
S.  C,  Quebec ;  Bowen,  C.  J.,  Morin^Badgley,  J. 

Inteblogutobies. 

Held,  That  an  appeal  lies  from  an  order  of  the  Superior  Court  discharging  an 
inscription  for  hearing  in  vacation  of  an  exception  d  la  forme  as  being  made  with- 
out the  consent,  in  writing,  of  the  parties  for  such  hearing  out  of  term.  2  L.  C. 
Rep.,  p.  227,  Dease,  App.,  vs.  Taylor ,  Resp.  In  Appeal :  Rolland  (dissenting), 
Panet,  Aylwin,  J. 

Held,  1.  That  an  appeal  will  not  lie  from  a  judgment  dismissing  an  exception 

a  la  forme  as  being  fyled  too  late,  if  the  grounds  raised  by  the  exception  might  have 

been  made  grounds  of  a  cUfense  en  droit,  and  if  copy  of  such  cUfense  is  not  pro- 

boed  in  appeal,  because  without  such  copy  the  court  cannot  determine  whether 

the  grievance  complained  of  is  irremediable  or  not.  3  L.  C.  Rep.,  p.  53,  Moreau 

vs.  Motz,     In  Appeal :  Rolland,  Fanet,  Aylwin,  J. 

Held,  1.  That  a  judgment  quashing  a  writ  of  capiat  ad  respondendum  is  an 
uit^ocutory  judgment  which  cannot  be  appealed  from  de  piano, 

2.  That  the  transcript  is  conclusive  evidence  of  the  nature  of  the  proceedings, 
^  the  Court  of  Appeal  will  not  go  beyond  it  to  consider  the  effect  of  a  subse- 
^^t  judgment  not  comprised  or  referred  to  therein.  10  L.  C.  Rep.,  p;  195, 
•^^,  App.,  ifay, Resp.  In  Appeal:  Lafontaine, C.  J.,  Aylwin,  Duval,  Monde- 
H  Sidney,  J. 

field.  That  proceedings  at  enquite  in  a  cause  will  be  suspended,  to  allow  a 
defendant  whose  defense  en  droit  to  the  declaration  has  been  dismissed,  time  to 
^P^  to  the  Court  of  Appeals  for  the  allowance  of  an  appeal,  of  which  notioe  has 
*^  given  to  the  plaintiff.  3  Jurist,  p.  132,  Scott  et  al.  vs.  Scott  et  al.  S.  C, 
^<>ntieal:  Mondelet,  J.     , 
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f>r  &  ^iudbttze  ia  ten^  of  the  12tii  Tiet^  c  42,  «cl  2.    3  Jv^  p^  292, 
BkuJbau^.j  AfifUf  Skofploff  fJstfp-.   Im  Afipal :  Lai»lM»ey  C.  J^  Ajhri%  J. 
EUiid.  1.  Tbat  %  wMMm  £x  a  niLe  to  olicaim  a  vm  of  ^peai  hum  aa  ialcdo- 
eotr/fjjolgBeBi,  wiO  be  R^eeied  if  the  eovrt  le  agaoit  l^  pvtj  Bafng,  on  ^ 

2.  That  what  tmoeanaa  of  actioB  are  eambuMed  im  one  nl, l^  one  eommer- 
eial  aod  tfaeodker  mtA^  theaetioois  not  snseepdbie  of  a  tzialbj  jvj. 

3.  Tbat  an  aetkyn  a»  reddUiom  ds  erjmpU  b  not  to  be  lefared  to  a  jvrj.  6 
JutiHf  p,  75.  Id  Appeal:  Lafimtaine, C.  J^  Dnral,  Mondekly  J.;  Ajhrin,  dia- 
neiitiog. 

Held,  That  an  appeal  from  an  interioentorj  judgment  mnst  be  appGed  ftr, 
during  the  tenn  in  appeal  next  afier  the  rendering  of  the  judgment.  6  Jurist, 
p«  IZHf  The  fihnimary  of  Qnd^tc  vs.  Ftjier  et  al.  In  Appeal :  Lafontaine, 
C«  J.,  Ajhrin,  Dnral,  Meredith,  Mondelet.  J. 

HM,  That  an  application  to  be  permitted  to  appeal  from  an  interioentory 
judgment  which  is  not  made  daring  the  next  soboeqnent  term  to  the  rendering 
of  tb«  judgment,  u  not  too  late,  when  the  applicant  had  prerionalj  sued  oat  a 
writ  of  appeal  de  piano  which  was  set  aside.  6  Jarist,  p.  221,  Wardle^  ^FP^ 
Btthum,  Beep.  In  Appeal :  Lafontaine,  C.  J.,  Ajlwin,  Daral,  Mereditlu  Moo- 
delet,  3. 

JuDoxxNT  III  Vacation. 

Hdd,  That  an  appeal  lies  from  a  judgment  rendered  by  a  judge  of  the  Superior 
Court  in  Tacation,  ordering  the  discharge,  under  the  prorisions  of  the  12th  Vict, 
c.  42,  of  a  defendant  in  custody  under  a  writ  of  capias  ad  respondendum.  12 
L.  C.  Bep.,  p.  2M,  Gugy,  App.,  Ferguson,  Kesp.  In  Appeal :  Lafontaine,  C.  J., 
Duval,  Meredith,  J. ;  Mondelet,  J.,  dissenting. 

ENQUiTE  IN. 

Hold,  That  the  Court  of  Appeals  may  order  and  take  an  en^lfeupon  the  alle- 
gations contained  in  a  petition  en  reprise  d' instance.  McKiUop  et  ah,  App., 
Kauntz  et  ah,  Resp. ;   Stuart,  C.  J.,  et  at,  J.  10th  Nov.,  1845. 

Inscription. 

Held,  That  an  inscription  on  the  role  for  hearing  made  by  a  respondent 
waives  all  objections  as  to  form.  2  Rev.  de  Jur.,  p.  229,  Douglas,  App.,  Duprij 
Resp.  In  Appeal:  1844. 

From  Certiorari. 

Held,  That  no  appeal  will  lie  from  a  judgment  rendered  on  a  writ  of  certiorari. 
3  Rev.  do  Jur.,  p.  401.  Bazin  et  ah,  App.,  Crevier  et  ah,  Resp.  In  Appeal: 
1848. 

From  Circuit  Court. 

Held,  Where  a  plaintiff  had  obtained  judgment  in  the  Circuit  Court  for  a  sum 
exceeding  £15,  and  sued  out  a  writ  of  saisie  arrlt  on  which  judgment  was  also 
rendered  for  a  sum  over  £15,  that  an  intervening  party  claiming  £4  13s.  6d. 
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from  the  moneys  had  no  right  of  appeal  under  tlio  12th  Vict.,  c.  38,  sect  53.  2 
L.  C.  Rep.,  p.  494,  Russell  et  al.,  App.,  vs.  Gravda/,  Resp. ;  S.  C.  Quebec ; 
Bowen,  C.  J.,  Duval,  J. 

Held,  1.  That  when  the  delay  of  twenty-five  days  allowed  by  law,  for  the  ser, 
vice  of  a  petition  and  notice  of  appeal  from  the  Circuit  Court,  expires  on  a  legal 
holiday,  the  service  may  be  made  on  the  following  day. 

2.  That  it  is  no  valid  objection,  that  sendee  of  a  copy  of  the  petition  and  notice 
has  not  been  made  upon  the  clerk  of  the  Circuit  Court,  nor  that  the  copy  served 
on  the  attorney  of  the  respondent  bears  date  previous  to  the  rendering  of  the 
judgment,  appealed  from.  5  L.  C.  Rep.,  p.  164,  Dean  vs.  Jackson ;  S.  C, 
Quebec ;  Bowen,  C.  J.,  Meredith,  Morin,  J. 

Held,  That  security  in  an  appeal  from  the  Circuit  Court  is  validly  given  under 
the  12th  Vict.,  c.  39,  sect.  54,  by  two  sureties  who  justify  on  real  estate  with- 
out describing  it.  6  L.  C.  Rep.,  p.  149,  Lynch  vs.  Blanchet ;  S.  C,  Montreal  ; 
Smith,  Mond^et,  Chabot,  J. 

Held,  That  on  such  appeal,  the  real  estate  of  the  surety  must  be  described.  6 
L.  C.  Rep.,  p.  150,  Hitchcock,  App.,  Monneiie,  Resp. ;  S.  C,  Montreal;  Day, 
Mondelet,  Badgley,  J. 

Held,  1.  That,  on  such  appeal,  security  by  one  person  who  justifies  on  real 
property  described,  is  sufficient. 

2.  That  the  transmission  of  the  record  subsequently  to  the  day  when  the  allow- 
ance of  the  appeal  would  be  prayed  for,  is  no  ground  for  dismissing  the  appeal. 
6  L.  C.  Rep.,  p.  150,  Hilaire  dit  Bonaventure,  App.,  Lizotte,  Resp. ;  S.  C, 
Montreal  \  Day,  Badgley,  J. ;  Mondelet,  J.,  dissenting. 

Held,  That  an  appeal  from  the  Circuit  Court  will  be  dismissed,  when  the  peti- 
tion in  appeal  contains  no  special  reasons.  6  L.  C.  Rep.,  p.  476,  MaHU  vs.  Chap- 
Uau  ;  S.  C,  Montreal ;  Smith,  Vanfelson,  J. 

Hdd,  That  where  an  appeal  from  a  Circuit  Court  rests  on  evidence,  the  court 
win  not  disturb  the  judgment,  if  the  evidence  be  doubtful.  6  L.  C.  Rep.,  p.  488, 
Poutri,  App.  vs.  Chapdelainej'Resp. ;  S.  C,  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  That  an  appeal  from  the  Circuit  Court  will  be  dismissed  if  the  copy  of 
^e  appeal  bond  to  be  served,  is  certified  by  the  attorney  of  the  appellant,  and 
not  by  the  clerk  of  the  court  in  whose  office  the  bond  is  fyled,  under  the  20th 
Vict.,  c.  64,  sec.  65.  9  L.  C.  Rep.,  p.  42,  Pentland  et  aL,  App.,  Drolet,  Resp. 
In  Appeal :  Lafontaine,  C.  J.,  Aylwb,  Duval,  Caron,  J. 

Held,  That  on  an  appeal  from  the  Circuit  Court  the  original  petition  in  appeal 
^tioe,  &o.,  must  be  fyled  in  the  office  of  the  clerk  of  the  Circuit  Court  within 
^^weaty-five  days  from  the  rendering  of  the  judgment  appealed  from,  otherwise 
^  appeal  will  be  dismissed  on  motion,  under  the  20th  Vict,  o.  46,  sec.  66.  9 
^«  C.  Rep.,  p.  114,  McOillis  et  al,,  App.,  Pearce  et  a/.,  Resp.  In  Appeal: 
Mmtaine,  0.  J.,  Aylwin,  Duval,  Caron,  J, 

Hdd,  1.  That  an  appeal  lies  to  the  Court  of  Queen's  Bench  under  the  12th 
^»ct,  c.  38,  sec.  53  and  95 ;  18th  Vict,  c.l  08,  sec.  15,  and  20th  Vict,  c.  44, 
"^  60,  in  aa  action  by  a  lessor  in  ejectment  instituted  in  the  Circuit  Court 

^*i^  the  annnallhtent  is  under  £25. 
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2.  That  in  such  appeal,  where  two  sureties  are  fonuahed,  it  is  not  neoeaaaij 
that  either  of  them  should  he  proprietor  of  real  pn^iertj  of  the  Talne  of  £50 ; 
that  this  is  onlj  neoessary  where  one  surety  only  is  furnished  under  20th  Yiel.., 
c*  44,  sec.  61,  62,  10  L.  C.  £ep.,  p.  400,  Heam^  App.,  Lamprnm,  Besp.  In 
AffaH :  Lafimtaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Held,  1.  That  in  appeals  from  the  Circuit  Court,  service  of  a  copy  of  thepetk- 
tioB,  hond,  and  notice  of  appeal,  at  the  damicileni  the  attorney  ocf  litem,  is  suiE- 
eient  under  the  20th  Vict.,  c.  44,  sec  65. 

2.  That  affidavits  setting  forth  that  the  property  described  in  the  bond  is  not 
of  the  value  of  £50,  will  be  received  in  support  of  a  motion  to  dismiss  the  appeal 
for  want  of  sufficient  security,  and  that  the  appeal  will  be  dismissed  on  such 
motion,  unless  the  appellant  deposits  the  sum  of  £50  together  with  the  sum  of 
£1  5s  .to  cover  the  costs  of  such  motion.  10  L.  C.  Rep.,  p.  429,  Bedard,  App., 
The  ParUh  of  St.  Charles  BorronUe,  Resp.  In  Appeal :  Lafontaine,  C.  J., 
Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Held,  That  a  bond  by  one  surety,  having  real  property  of  the  value  of  £50, 
but  without  describing  the  property,  is  insufficient,  and  the  appeal  dismissed  under 
20th  Vict.,  c.  44,  sec.  61,  62.  10  L.  C.  Rep.,  p.  431,  CJuirest,  App.,  RompH, 
Resp.    In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Held,  1 .  That  an  appeal  will  lie  from  a  judgment  of  a  Circuit  Court  dismiflHing 
a  demurrer  to  a  declaration. 

2.  That  no  action  will  lie  for  payment  in  cash,  of  clothing  specified  in  a  deed 
of  donation,  but  not  required  by  the  donee  at  the  times  specified  in  the  donation 
1  Jurist,  p.  176,  McGinn,  App.,  Brawders,  Resp.  S.  C,  Montreal;  Day,  Smith, 
Chabot,  J. 

The  parties  proceeded  in  the  Circuit  Court  as  in  a  non-appealable  case, 
although  the  case  was  in  fact  appealable,  and  judgment  was  rendered  in  &vor  of 
plaintiff : 

Held,  On  appeal  by  the  defendant,  founded  on  the  irr^ularity  of  the  proceed^ 
ings,  no  evidence  having  been  taken  in  writing,  and  no  articulation  of  facts,  or 
inscription  for  enqu§te,  or  for  hearing  on  the  merits,  that  the  Court  will  not 
disturb  the  judgment  of  the  court  below.  11  L.  C.  Rep.,  p.  282,  Osgood,  App., 
CuUen,  Resp.     In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Mondelet,  J. 

Held,  That  a  signification  of  a  petition  in  appeal  is  null,  if  the  bailiff  returns 
that  he  served  it  at  the  greffe  of  the  Circuit  Court,  and  does  not  make  a  return 
that  the  attorney  of  the  respondent  had  no  domicile  or  elected  domicile  within  the 
circuit.  2  Jurist,  p.  67,  Groom,  App.,  Boucher,  Resp.  S.  C,  Montreal ;  Day, 
Smith,  Mondelet,  J. 

Held,  1.  That  an  action  in  the  Circuit  Court  for  less  than  £25,  is  an  appeal- 
able case,  if  the  defendant  sets  up  title  to  real  estate  in  his  plea. 

2.  An  appeal  lies  to  the  Court  of  Queen's  Bench  from  a  judgment  rendered  in 
the  Circuit  Court  in  vacation  under  the  lessor  and  lessee's  act  of  1855.  4  Jurist, 
p.  18,  Gould  vs.  Sweet,  In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Mere- 
dith, J. ;  Mondelet,  J.,  dissentiDg. 

Held,  That  if  an  appeal  from  the  Circuit  Court  is  returned  on  the  first  day  of 
the  term,  a  motion  to  reject  the  appeal  for  insufficient  security,  made  on  ihe  first 
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day  of  the  foUowing  term,  will  be  rejected  as  too  late.  5  JoriBt,  p.  20,  McKay ^ 
A^.j  Simpson,  Besp.  In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith, 
Hondelet,  J. 

Held,  That  where  a  party  gave  notice  of  an  appeal  firom  the  Circuit  Court  but 
failed  to  present  the  petition  in  appeal  on  the  day  fixed,  the  Court  will  not  inter- 
fere to  declare  the  appeal  abandoned  with  costs,  it  being  enough  that  no  record 
has  been  transmitted.     Imbault  vs.  Bourqtte;    S.  C,  Montreal;  Cond.  Sep., 

p.  76. 

Appxal  ebom  Trinity  House. 

In  appeals  firom  the  Trinity  House  the  appellant  is  not  bound,  under  the  12th 
Vict.,  c.  114,  to  give  notice  of  the  security  he  intends  to  offer.  10  L.  C.  Kep., 
p.  434,  Laprise  vs.  Armstrong ;  S.  C,  Quebec  ]  Taschereau,  Asst.  J. 

Appeal  lies  firom  Contrainte. — See  Contbaintb. 

Appeals  to  High  Court  of  Admiralty. — See  Damages — Judges. 

Appeals,  parties  to.^-/Sec  Ventilation. 

Appeals,  new  points  in. — See  Insurance  Certificate. 

Appeals,  security  in. — See  Surety. 

Appeal  prom  the  Court  op  Pb^vot^. 

.Appeal  firom  Bailiff  de  Beauport,  Prdvost^,  Case  No.  40. 
Appeal  dismissed  for  want  of  diligence,  Cons.  Sup.,  No.  8. 
Appeal,  foreclosure  against  respondent,  lb.  No.  9. 
Appeal,  form  of  proceeding  in,  lb.  No.  10. 
Appeal,  converted  into  opposition,  lb.  No.  12. 
Appeal,  d^istement  firom,Ib.  No.  47 ;  also  Prdvost^,  No.  100. 
Appeal,  costs  of  first  appeal.  Cons  Sup.,  No.  50. 

Appellant's  power  declared  su£5icient  to  carry  on  the  action.  Cons.  Sup. ;  No.  53. 
Appellant  discharged  from  condemnation  below  on  oath  that  he  owed  nothing, 
lb.  No.  54. 

ATTORNEY  GENERAL. 

Held^  That  an  information  in  the  name  of  the  attorney  general  pro  Regina 
win  be  dismissed  with  costs  on  an  exception  d  la  forme,  it  being  signed  by  cer- 
tain attorneys  styling  themselves  '*  procureurs  de  procureur  g^n^ral,"  inasmuch 

as  the  attorney  general,  when  appearing  for  Her  Majesty,  cannot  act  by  attor- 
ney.  6  Jurist,  p.  309.    Attorney  General  (Cartier)  pro  Beg,  vs.  LavioUtte  et  ah  ; 
8.  C,  Montreal ;  Monk,  J. 
Bee  "  Ships  and  Shipping,  Attorn^  GeneraV 


ARITRATORS. 
Powers  op  Aebitrators. 

Held,  That  arbitrators  named  in  a  suit  who  report  a  sum  of  money  as  due  to  the 
P^tifi^  have  no  right  to  adjudicate  on  the  costs  of  suit,  and  to  decide  that  each 
P>rty  pay  his  own  costs,  and  that  so  much  of  the  award  as  respects  the  costs  will 
^igected.   2  Jurist,  p.  190,  McKenna  vs.  Tahh.  C.  C.  Montreal;  Badgley,  J. 
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Held,  That  upon  a  reference  to  three  arhitrators.  or  specificaDy  to  any  two  of 
them,  an  award  by  two  is  good,  if  the  third  has  had  doe  notice  of  the  matters 
referred,  and  of  the  several  meetings';  but  if  the  reference  be  made  to  thr«e  gener- 
ally, all  should  be  present  at  the  meetings,  especially  when  the  award  b  made 
and  then  the  award  of  two  is  valid,  even  if  the  tldrd  refuses  to  assent  to  it. 
8tuart*s  Rep.,  p.  43,  MeikUjohn  vs.  T<mng  et  aL  K.  B.,  Quebec;  April  10, 
1811. 

Held,  Thtt  if  a  submission  to  arUtres  be  of  all  matters  of  difference,  they 
must  decide  upon  all  the  points  in  dispute  between  the  parties,  but  the  court  will 
not  presume  that  any  point  has  been  left  undecided,  and  if  such  be  the  fact  it 
must  be  shown.   Fairfidd  vs.  Butchard,    K.  B.,  Q.  1821. 

Held,  That  arbitrators  must  not  only  hear  the  parties,  but  must  decide  the 
matters  in  dispute  before  the  expiration  of  the  rule  of  reference.  Their  proceed- 
ings are  othennse  void.    GUley  vs.  Miller.     BL.  B.,  Q.  1811. 

Notarial  Award. 

Held,  That  in  Lower  Canada,  Notaries  have  power  to  receive  the  award  of 
arbitrators,  and  to  give  certified  copies  of  the  oath  of  arbitrators  annexed  thereto, 
and  that  such  power  is  specially  recognized  as  belonging  to  them,  by  the  2nd  Wm. 
4,  c.  58,  and  14th  Vict,  c.  114.  6  L.  C.  Rep.,  p.  277,  Roy,  App.,  Champlain 
and  St.  Lawrence  R.  Co,,  Resp.  In  Appeal :  Lafontaine,  G.  J.,  Duval,  Caron, 
Meredith,  J. 

Award  Invalid. 

Held,  That  when  several  matters  are  in  dispute  and  are  referred,  the  arbitra- 
tors must  decide  pro  or  con  upon  the  whole,  and  must  hear  the  parties  on  all  of 
them.  For  want  of  these  steps  the  court  set  aside  the  award,  in  Uiis  case.  Fair- 
field vs.  Butchard.  K.  B.,  Q.  1821. 

Held,  That  an  award  of  arbitrators  named  in  a  cause  will  be  rejected  on  motion, 
because  the  original  or  minute  of  the  report  was  not  produced.  Eodier  vs.  Mer- 
die,  S.  C.  Montreal,  1850 ;  Day,  Smith,  Mondelet,  J.  Cond.  Rep.,  p.  57. 

Held,  In  an  action  on  an  award  of  arbitrators  and  amiablet  compoiiteurs,  the 
defendant  may  contest  the  validity  of  the  award  which  does  not  set  forth  that  the 
witnesses  were  heard;  by  alleging  that  the  arbitrators  refused  to  hear  his  wit- 
nesses, and  will  be  allowed  to  prove  such  refusal.  9  L.  C.  Rep.,  p.  440,  Ostelly 
App.,  Joseph,  Resp.  In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 
See  Case  in  S.  C  1  Jurist,  p.  265. 

Where  arbitrators  who  were  required  by  the  rule  to  be  "  duly  sworn,"  made  a 
report  that  after  being  duly  sworn  they  proceeded,  &c.,  but  without  producing 
certificate  of  oath,  or  evidence  taken. 

Held,  On  motion  by  plaintiff,  that  the  arbitrators  were  not  bound  to  produce 
the  notes  of  evidence,  taken  by,  and  papers  produced,  before  them  and  on  motion 
of  defendant  to  homologate  the  report,  the  court  will  order  the  report  to  be 
sent  back  to  the  arbitrators  to  produce  evidence  of  their  having  been  sworn. 
L.  C.  Rep.,  p.  499,  Joseph  vs.  OsteU.  S.  C.  Montreal ;  Smith  J.  Same  case,* 
6  Jurist,  p.  40. 
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Held,  1 .  That  a  judgment  homologating  an  award  of  arbitrators  is  an  interlo- 
calory  judgment  and  can  be  revised. 

2.  That  an  award  will  be  set  aside,  which  does  not  embrace  all  the  material 
points  submitted  to  arbitration,  or  which  shows  that  the  arbitrators  have  exceeded 
their  authority.  1  Jurist,  p.  151,  Tate  et  al.  vs.  Janes  et  al.  S.  C.  3Iontreal; 
Day,  Mondelet,  Chabot,  J. 

Held,  That  the  want  of  signification  of  an  award  of  arbitrators,  renders  such 
award  a  nullity.  4  Jurist,  p.  8,  Blanchet  et  vx.  vs.  Charron.  Q.  B.  Montreal; 
Valli^res  de  St.  R^al,  Rollaud,  Gale,  Day,  J. 

Held,  That  in  a  report  of  arbitrators  named  in  court,  it  is  not  sufficient  for  the 
arbitrators  to  state  in  their  award,  in  terms  of  the  rule,  that  they  had  "  examined 
the  procccdiDgs  of  record  in  this  cause,  examined  the  witnesses  of  the  parties 
under  oath  and  deliberated;"  but  the  award  must  state  that  the  parties  received 
notice  of  the  meetings  of  the  arbitrators,  or  were  heard  in  support  of  their 
allegations  ;  in  default  whereof,  it  will  be  set  aside  on  motion.  6  Jurist,  p.  126. 
Brown  et  al,  vs.  Smith  et  al,     S.  C  Montreal;  Day,  Smith,  Mondelet,  J.  1856. 

Held,  That  upon  its  being  established  by  the  affidavit  of  the  plaintiff,  that  an 
award  of  arbitrators  (under  a  rule  of  court)  purporting  to  be  made  after  notice 
to  the  parties,  was  in  fact  made  without  such  notice,  the  award  will  be  set  aside. 
6  Jurist,  p.  257,  McCuUoch  vs.  McNevin,     C.  C.  Montreal;  Badgley,  J. 

Oath. 

Held,  That  an  award  of  arbitrator!},  under  a  rule  of  court  will  not  be  set  aside 
on  a  motion  (supported  by  the  affidavit  of  the  defendant)  on  the  ground  that  the 
award  was  not  accompanied  by  satisfactory  evidence  that  the  parties  or  their 
witnesses  were  legally  sworn,  it  appearing  that  the  oath  was  administered  to  the 
parties  and  their  witnesses,  by  one  of  the  arbitrators.  6  Jurist,  p.  242,  Daly  et 
al.  TS.  Ounningham.     S.  C.  Montreal ;  Badgley,  J. 

In  Insurance. 

Held,  That  under  the  clause,  or  condition  in  policies  of  insurance,  that 
in  case  of  any  dispute  between  the  parties  it  shall  be  referred  to  arbitration,  the 
oourts  are  not  ousted  of  their  jurisdiction,  nor  can  they  compel  parties  to  submit 

fc  a  reference  in  the  progress  of  the  suit.     Stuart's  Rep.,  p.  152,  Scott,  App.,  vs. 

The  Phmix  Ass.  Co.,  Resp.     In  Appeal;  20th  Jan.,  1823. 

Penalty. 

Held,  1.  That  a  party  who  has  submitted  a  matter  to  arbitration,  cannot,  afler 
*Wttd  rendered,  call  for  the  decision  of  the  ordinary  tribunals  on  the  same  mat- 
ter, without  first  paying  the  penalty  stipulated  in  the  arbitration  bond,  unless  the 
■*wd  be  absolutely  null. 

2.  That  an  award  b  not  absolutely  null,  although  the  witnesses  examined  have 
**  Wen  legally  sworn.  3  L.  C.  Rep.,  p.  482,  Tremblay  vs.  Tremblay  ;  S,  0,, 
QBebeo;  Bowen,  0.  J.,  Mex^diUi,  Caron,  J. 
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Held,  That  the  penalty  stipulated  in  an  adt  of  oompromise  is  only  oommin- 
atory,  and  the  party  in  whoee  favor  the  award  is  rendered  must  prore  the 
damages  sustained  by  Uie  non-execadon  of  the  oompromise  and  of  the  award* 
3  Jurist,  p.  50 ;  BouthiUier  vs.  Twrcot;  S.  C,  Montreal;  Mondelet,  J. 

AwABD  Refsrrsd  Back. 

Held,  That  if  an  award  is  not  snfficiently  explained,  so  as  to  enable  the  court 
to  give  a  judgment  upon  it,  the  court  will  refer  it  back  to  the  arbitrators  for 
further  explanation.     Du^vs.  Hunter.     K.  B.  Q.  1818. 

AbbiTRATION,  effect  of  clause  to  rder  to.  See  FRAUD  between  parties. 

Award  of  Railway  Arbitrators.    See  Railway  Co.  Award. 

Arbitration,  In  Privosti  and  Conseil  Superieur.  Accounts  between  mer- 
chants sent  to  arbitrators.     Pr^vost^,  No.  45. 

Award  set  aside  for  arbitrators  eating  and  drinking  with  plaintiff  and  not 
making  their  report  tur  les  lieux,  Pr^vost^,  No.  67. 

Award  homologated.    Pr^vost^,  No.  58. 

Ponies  ordered  to  name  arbitrators  in  a  commercial  case.  Pr^vost^,  No.  96. 

Judgment  setting  aside  part  of  judgment  bd^w,  and  ordering  parties  in  a  com- 
mercial matter  before  arbitres.     Cons.  Sup.,  No.  71. 


ATTORNEYS. 
Associated — Substitution. 


Held,  That  proceedings  signed  by  one  of  two  associated  attorneys,  in  his  own 
name,  after  his  associate  has  ceased  to  practice,  will  not  be  rejected  in  any  case, 
unless  the  adverse  party  move  without  delay  for  their  rejection.  6  L.  C.  R^., 
p.  194,  Tidmarsh  vs.  StepheM  et  al.  S.  C.  Montreal;  Day,  Smith,  Badgley,  J. ; 
See  1  Jurist,  p.  16. 

Held,  That  notice  of  motion  received  by  one  of  two  attorneys  after  the  eleva- 
tion of  his  previous  partner  to  the  bench  is  sufficient.  5  L.  C.  Rep.,  DuhoU  vs. 
Duboi$.     S.  C.  Montreal,  Smith,  Yanfelson,  Mondelet,  J. 

Held,  That  where  two  attorneys  are  associated  in  partnership,  and  one  is  de- 
vated  to  the  bench,  service  on  the  remaining  partner  is  sufficient,  although  no 
substitution  has  been  made.  9  L.  C.  Rep.,  p.  395,  McCarthy  vs.  Hart.  In 
Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  J. ;  Mondelet  dissenting. 

Held,  That  under  the  circumstances  of  this  case,  the  substitution  of  an  attor- 
ney for  the  appellant,  in  lieu  of  the  one  who  previously  rejM^sented  him,  is  an 
aoquiesoence  in  all  the  proceedings  of  the  first  attorney,  there  being  no  dUaive^ 
and  this,  notwithstanding  any  irregularities  in  the  said  proceedings..  8  L.  C 
Rep.,  p.  494,  Burroughs,  -^PP*?  MoUon  etal,,  Resp.  In  Appeal;  Lafontaine^  C. 
J.,  Aylwin,  Duval,  Caron,  J. 

Held,  That  where  a  suggestion  of  the  death  of  one  of  the  defendants  is  f^ed 
of  record,  a  motion  to  compel  the  remaining  defeadants  to  substitute  an  attomej 
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in  the  place  of  the  attorneys  of  record,  one  of  whom  has  been  promoted  to  the 
bench,  will  not  be  granted  until  such  suggestion  is  disposed  of.     9  L.  C«  Rep. 
p.  224,  Savageau  vs.  Robertson  et  al.  S.  C.  Quebec ;  Chabot,  J. 

Held,  That  a  substitution  of  new  attorneys  in  a  cause,  will  not  be  permitted 
nnless  there  be  a  full  revocation  of  the  authority  of  the  attorney  of  record.  5 
Jurist,  p.  98,  Mann  et  al,  vs.  Lamht.     S.  C  Montreal;  Berthelot,  J. 

Appearance— Vacation. 

Held,  1.  That  a  plaintiff  has  no  right  to  question  the  authority  of  an  attorney 
to  appear  for  a  defendant  not  served  with  the  writ  and  declaration,  the  return  of 
service  being,  that  service  was  made  at  the  defendant's  last  domicile,  and  that  he 
had  lefl  the  province  and  had  no  domicile  therein. 

2.  That  such  appearance  being  of  record,  no  steps  can  be  taken  to  call  in  the 
defendant  through  the  newspapers,  nor  to  proceed  ex  parte,  6  L.  C.  Rep.,  p.  311, 
McKercher,  App.,  Simpson^  Resp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval, 
Caron,  J. 

Held,  That  no  appearance  need  be  fyled  by  an  attorney  on  behalf  of  a  defen- 
dant between  the  10th  July  and  31st  August,  both  inclusive.  1  Jurist,  p.  17, 
BeU  vs.  Leonard.     S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  Nor  any  plea  fyled  in  vacation,  even  in  cases  of  ejectment,  where  it  is 
alleged  that  the  lease  has  expired,  and  defendant  refuses  to  quit.  3  Jurist,  p.  255, 
Clairmont  et  al,  vs.  Dickson.   In  Chambers,  Montreal ;  Smith,  J. 

Held,  That  a  preliminary  plea  need  not  be  fyled  in  vacation,  within  the  four 
days  referred  to  in  the  16th  Vict.,  c  194.  4  Jurist,  p.  296,  Booth  vs.  The 
Montreal  and  Bytown  RaUtoay,  Montreal ;  Mondelet,  J. 

Held,  That  where  an  attorney  has  acted  for  a  party  in  a  cause  after  judg- 
ment)  proceedings  had  in  the  cause  by  another*attorney,  will  be  rejected  from  the 
record,  on  motion  of  the  first  attorney.  6  Jurist,  p.  28,  GilUspie  et  al,  vs.  Spragg 
ind  divers  intervening  parties.     S.  C.  Montreal ;  Badgley,  J. 

Held,  That  where  a  defendant,  not  served  with  a  writ  of  summons,  appears  by 
tUomey,  such  appearance  will  be  considered  valid,  and  will  not  be  rejected  on 
pluntiff 's  motion  6  Jurist,  p-  30,  Whitn^  vs.  Dunning^  dk  T,  S.  S.  C.  Montreal ; 
Smith,  J. 

Prescription  against. 

Held,  1.  That  by  the  12th  Vict.  c.  44,  sect.  2,  the  prescription  against  the  fees 
vid  disbursements  of  an  attorney  ad  litem  is  not  an  absolute  prescription,  ^n  de 
^s%  Tecevotr, 

2  That  a  plea  invoking  such  prescription  will  be  dismissed  upon  demurrer,  if 
I7  such  plea,  the  defendant  does  not  allege  payment,  and  tender  his  oath.  11 
Ij.  0  Rep.,  p.  175,  Boss  vs.  Quiwn,     S.  0.  Quebec;  Taschereau,  J. 

Held,  That  the  prescriptions  under  the  12th  Vict.,  c.  44,  are  absolute  prescrip- 
60118.  1  Jurist^  p^  27b.Lq>aiUeur  vs.  Scott  et  al.^  8,  C.  Montreal;  Day,  Smith, 
Xonddeft^  J. 
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Held,  That  where  an  attorney,  party  to  a  caose,  appears  in  person,  he  is  en* 
titled  to  hui  fees  against  his  adversary.  11  L.  C.  Rep  ,  p.  483,  Broitm  vs.  Gugif 
and  Ougi^,  0pp.     8.  C.  Qoehec;  Taschereau,  J. 

Held,  That  the  attorney's  costs  are  not  subject  to  the  prescription  of  two  years. 

1  Rev.  de  Jar.,  Andrews  vs.  Birch,     Comr's.  Ct.  Qoebee;  W.  K.  McCord,  J. 
1845. 

So  held  in  Ilitot  vs.  Parent  ei  al.  Q.  B.  Quebec  ;  Bowen,  Panet,  Bedard,  J. 
1840. 

Held,  That  an  opposition  will  be  maintained  against  an  execution  by  an  attor- 
ney for  costs,  founded  upon  a  note  given  by  the  attorney  to  a  third  party,  and 
endorsed  to  the  opposant ;  but  the  opposant  will  get  no  costs  awarded  but  will  be 
condemned  to  pay  the  costs  of  execution,  not  having  notified  the  attorney  that 
he  was  the  holder  of  the  note.  1  Rev.  de  Jur.,  p.  334,  CotUrill  vs.  Gormley 
et  al     K.  B.  Montreal ;  Oct.,  1838. 

Costs — Privileoe. 

Held,  That  the  costs  in  a  case  cannot  be  attached  by  a  creditor  during  the 
pendency  of  a  cause  as  belonging  to  the  party,  to  the  prejudice  of  his  attorney. 

2  L.  C.   Rep.,  p  273,  Gauihier  vs.  Lemieux.     S.  C.   Quebec;  Bowen,  C.  J. 
Duval,  Meredith,  J. 

Held,  That  a  plainti£f  has  a  privilege  upon  the  defendant's  movables  for  the 
whole  of  the  costs,  and  this  in  preference  to  the  landlord  claiming  his  rent  by 
opposition.  4  L.  C.  Rep.  p.  75,  Jeves  vs*  Ktll}f  and  Marquis,  Oppost.  S.C 
Quebec;  Bowen,  C.  J.  Duval,  J. 

Held,  That  an  advocate  may  recover  a  quantum  meruit  for  fees  and  profes- 
sional services,  which  are  of  a  nature  sufficiently  defined  to  come  under  a  general 
rule  of  charge,  but  not  for  services  of  an  indefinite  kind,  such  as  consultations, 
for  which  the  rate  of  charge  is  arbitrary .  2  Jurist,  p.  182,  Devlin  vs.  Tumhhty. 
8.  C.  Montreal ;  Day,  J. 

Bail. 

Held,  That  a  practising  barrister  or  attorney  cannot  become  bail  or  surety  in 
any  proceedings  in  the  Superior  Court.  3  L.  C.  Rep.,  p.  57,  Boutier  vs.  Gin- 
gras,     S.  C.  Quebec ;  Bowen,  C.  J.,  Meredith,  J. 

Sec  also  10  L.  C  Rep.,  p.  190,  Zreme/mvs.  Larue,  In  Appeal;  Lafontaine, 
0.  J.,  Aylwin,  Duval,  Mondelet,  J. 

Witness  Fees. 

Held,  That  an  attorney  is  not  liable  for  expenses,  taxed  in  favor  of  a  witness 
summoned  by  him  at  request  of  his  client.  3  L.  C.  Rep.,  p.  109,  Larocke  vs. 
Holt  et  al,    C.  C.  Quebec;  Power,  J. 

Sheriff's  Fees. 

Held,  That  the  attorney  ad  litem  is  responsible  to  the  sheriff  for  his  fees  and 
disbursements  on  writs  of  execution  issued  on  the  fiat  of  such  attorney.  7  L.  0. 
Bep,,  p.  329,  Boston  et  aZ.,  App.,  Taylor ,  Resp.  In  Appeal ;  Lafontaine,  0.  J., 
Aylwin,  Duval,  Caron,  J.     Same  case,  1  Jurist,  p.  60. 
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Tax. 


Held,  That  under  the  act  13  and  14  Vict.,  c.  37,  sect.  15,  advocates  not  prac- 
tising are  not  liable  to  the  tdx  thereby  imposed  for  paying  reporters.  1  L.  C. 
Rep.,  p.  13,  Monk  el  al,  vs.  Viger,  S.  C.  Montreal ;  Smith,  Vanfelson,  Mon- 
delet,  J. 

Withdrawal  of  Action. 

Held,  That  the  "withdrawal"  of  an  action  by  plaintiff's  attorneys,  signed  by  the 
defendant  personally,  who  also  signed  a  motion  to  the  effect  that  he  consented  to 
the  dismissal  of  his  incidental  demand,  and  authorized  and  directed  his  attorneys 
of  record  to  countersign  such  consent,  and  requiring  them  to  desist  from  all  fur- 
ther proceedings  therein,  and  who  also  appeared  before  two  of  the  justices  of  the 
Superior  Court  when  his  attorneys  prayed  for  a  writ  of  appeal  and  objected  to  the 
allowance  of  the  writ,  declaring  himself  satisfied  with  the  judgment,  is  valid. 
That  a  party  can  desist  from  his  demand  without  the  consent  or  concurrence  of 
his  attorneys.  6  L.  C.  Rep.,  p.  201,  Ryan,  -A.pp.,  Ward  et  al.,  Resp.  In  Appeal; 
Lafontaine,  C.  J.,  Aylwin,  Caron,  Badgley,  J. 

Counsel  Fee. 

No  action  can  be  maintained  for  a  fee  paid  to  counseL  Bergeron  vs.  FaneU 
K.  B.  Q.  1809,  No.  53. 

Attorneys  condemned  personally  to  costs  of  an  opposition  to  a  judgment. 
Cons.  Sup.,  No.  73. 

Attorney's  power  to  -certify  copy  of  judgment  served.    See  "Judgment." 

Attorney's  costs.     &«  Costs,  Privilege, 

Attorney,  Action  for  slander  against.     See  Damages,  Slander. 

Attorney,  dominus  litis.     See  Enquete,  Reopening. 

Attorney,  Competency  of,  as  witness.     See  Evidence,  Competency; 

Attorney.    See  Officer  of  Court,  Desaveu. 


BANKRUPTCY. 

Assignees. 

In  an  action  by  a  vendor  of  timber  against  the  assignees  of  insolvent  vendees,  in 
which  the  timber  was  seized  by  right  of  stoppage  in  transitu^  as  if  there  had  been 
no  delivery. 

Held,  That  the  rule  applicable  to  cases  of  constructive  delivery  and  possession 
was  not  applicable,  there  having  been  an  actual  delivery  to,  and  possession  by  the 
vendees,  although  the  timber  had  not  been  culled  or  counted.  1  L.  C.  Rep.,  p. 
21,  Levey  vs.  Tumbull  et  al.  S.  C.  Quebec ;  Bowen,  C.  J.,  Duval,  Meredith,  J. 

The  plain tifl^,  as  assignees  of  a  bankrupt,  brought  an  action  to  obtain  an  account 
of  goods  consigned  to  defendants'  firm,  and  the  defendants  pleaded  that  the  con- 
signment was  made  by  one  of  the  plaintiffs,  as  assignee,  formerly  defendants'  part- 
ner, with  whom  a  settlement  was  made  by  note,  which  was  paid. 

Held,  S.  C.  Montreal.  That  no  valid  discharge  was  given  by  one  assignee, 
and  judgment  rendered  for  plaintiffs. 
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Hdd,  In  Appeal ;  BoIIand,  Panet,  Ayhrin,  J.  ThiU  the  coM^nment 
made  hj  one  of  the  aasigiieea,  and  that  the  acoonntiiig  and  settlement  with  one 
assignee  being  without  firaud,  were  valid,  and  action  dismised.  1  L.  C.  Rep., 
p.  495.     Mohon,  Aj^.,  Renaud  ei  ah,  Resp. 

Has  the  assignee  the  ri^t  of  daimii^  property  acquired  bj  the  bankrupt  sab- 
aequent  to  the  issuing  of  the  commission  of  bankruptcy^  and  before  the  grantii^ 
of  a  discharge?  3  L.  C.  Rep.,  p.  61.  Blanchardy  App.  ts.,  WhUe/ord^  Hea^ 
In  Appeal ;  Stuart,  C.  J.,  Rolland,  Panet,  Aylwin,  J. 

Held,  That  in  ease  of  remoral  or  resignation  of  an  asBignee,a  new  assignee  will 
be  appointed  by  the  creditors  whose  claims  have  not  been  contested.  1  Rct.  de 
Jur.,  p.  188.  In  Re.,  Gibeau  ;  Bankrupt  Ct.,  Montreal,  Mondelet, ;  J.,  14th 
Hay,  1845. 

A»iaiiBE  Contrainte  against.     See  Contninte  par  Corps. 

Ckbtipicatb. 

In  an  action  against  the  principal  debtor  on  a  Custom  house  bond,  and  also 
against  his  surety,  the  latter  pleaded  that  he  had  subsequently  obtained  his  cer- 
tificate of  discharge  in  bankruptcy.  The  answer,  that  the  Crown  was  not  barred 
by  the  certificate,  was  maintained,  and  judgment  rendered  against  both  defend- 
ants. 1  L.  C.  Rep  ,  The  Atty.  GcnL,  Iidbrmant,  ts.  White.  Day,  Yanfdson,  J.; 
Mondelet,  J.,  dissenting. 

Held,  That  a  notary's  bill  for  making  a  Uvre  terrier j  being  proTable  under  a 
commisBSon  of  bankruptcy  issued  against  the  defendant,  a  seignior,  is  disdiarged 
by  the  effect  of  the  certificate.  10  L.  C.  Rep.,  p.  453,  Dawid  vs.  Bart.  8.  C 
Montreal ;  Monk,  J. 

Held,  That  the  party  opposing  the  ratification  of  a  certificate  of  discharge  is 
bound  to  adduce  evidence  of  the  fraud  allied.  1  Rev.  de  Jur.,  p.  47,  ex  parte 
Courtnay,     Q.  B.  Montreal,  July,  1844. 

Held,  That  the  discharge  given  by  two  thirds  in  number  and  value  of  the 
creditors,  who  have  proved  under  the  commission,  by  a  composition  in  virtue  of 
the  7th  Vict.,  c.  10,  sect.  41,  is  not  binding  upon  thi>seof  the  remaining  creditors 
who  have  hvpothecary  claims,  and  who  have  not  required  that  the  real  estate 
should  be  sold  for  the  payment  of  their  claims,  and  who  have  not  released  to  the 
assignees  the  property  hypothecated ;  and  such  creditors  have  still  their  personal 
action  against  the  bankrupt.  1  Rev.  de  Jur.,  p.  89,  Ferguson  et  aL  vs.  Caims 
et  al.    Q.  B.  Quebec ;  29th  July,  1845. 

Held,  1.  That  a  certificate  will  be  refused  when  the  bankrupt  has  not  con- 
formed to  section  25  of  the  bankrupt  law,  the  schedule  furnished  and  sworn  to 
not  containing  the  residence  of  some  of  his  creditors. 

2.  The  bankrupt  will  not  be  allowed  to  amend  the  schedule,  after  his  certifi- 
cate has  been  refused.  1  Rev.  de  Jur.,  p.  235,  In  Re.,  Lanctot  Siud  McFarlane, 
0pp.     In  Bankruptcy,  Montreal ;  Mondelet,  MoCord,  J. 

Held,  1.  That  a  bankrupt,  who  discovers  an  error  in  the  taking  of  his  exami- 
nation, will  be  allowed,  even  on  the  day  fixed  for  granting  or  refusing  bin  certifi- 
cate, to  correct  it,  reserving,  however,  the  opening  of  the  enqudte  de  novo. 
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2.  That  the  bankrupt  may  be  compelled  to  declare  if  he  has  retained  anything. 
1  Eev.  de  Jur.  ,p.  236,  Lipp6,  bankrupt,  and  Ferrin  et  al,,  asigneee.  In  Bank- 
ruptcy, Montreal ;  Mondelet^  J.,  12ih  Dec.,  1845. 

English  Commission. 

Held,  1.  That  an  English  commission  of  bankruptcy  operates  in  Canada  as  a 
voluntary  assignment  by  the  bankrupt. 

2.  That  the  asignees,  therefore,  may  sue  for  debts  due  to  the  bankrupt,  or  for  his 
property  and  may  take  the  share  of  the  proceeds  of  the  bankrupt  estate  which 
belongs  to  the  English  creditors,  but  such  proceedings  of  the  assignees  cannot 
deprive  provincial  creditors  of  any  acquired  rights  or  privil^es  as  to  the  pro- 
perty of  the  bankrupt,  or  the  proceeds  thereof,  to  which  they  may  be  entitled 
by  the  law  of  Canada,  nor  can  such  rights  or  privil^es  be  affected  by  the  com- 
mission, or  by  the  assignment.  Stuart's  Rep.,  p.  127,  Bruce  vs.  Ander$on  and 
Bcmdall  et  al,  assignees,  0pp.     K.  B.  Quebec,  20th  Oct.,  1818. 

Composition. 

Held,  That  a  composition  in  bankruptcy  between  a  bankrupt  and  two  thirds 
of  his  creditors  in  number  and  value  who  have  fyled  their  claims,  although  bind- 
ing upon  the  remaining  third  of  the  proved  creditors,  is  not  binding  upon  a  cre- 
ditor who  has  not  proved  his  claim,  or  otherwise  submitted  it  to  the  jurisdiction 
of  the  Bankrupt  Court.  1  Rev.  de  Jur.,  p.  273,  Radenhurst,  App.,  McFarlanCf 
B«sp.  In  Appeal ;  Stuart,  C.  J.,  Oairdner,  J. ;  Panet,  and  Bedard,  J.,  dissen- 
ting, 10th  Maich,  1846. 

Evidence  in. 

Held,  That  in  bankruptcy,  contested  claims  will  be  governed,  as  to  evidence, 
either  by  the  English  rules  of  evidence,  or  by  the  Ordonnance  de  MouUns  and  the 
Ordonnanee  de  1667,  according  as  they  are  of  a  mercantile  nature  or  not.  1  Rev. 
de  Jur.,  p.  187,  Bates  vs.  Beaudry  and  Taafe^  assignees,  /bankrupt  Ct.  Mon- 
treal; Mondelet,  J.  July,  1845. 

Sale  bt  orpxb  of  Judge. 

Held,  That  in  an  aA  tion  by  the  Cessionnairt  of  the  assignees  of  a  bankrupt 
estate,  of  the  outstanding  debts  of  the  estate,  it  is  necessary  to  allege  in  the  decla- 
latbn  that  the  sale  was  made  by  the  order  of  the  judge,  and  that  the  formalities 
required  by  the  67th  section  of  the  Bankrupt  Act  have  been  complied  with.  2 
L.  C.  Rep.,  p.  452,  Warner  vs.  3femagK  S.  C.  Montreal ;  Smith,  Yanfelson, 
Mondelet,  J.     See  also  Murray  vf.  McCready,  lb.,  p.  454  note. 

F&iUDULENT  Sale. 

Held,  That  under  the  7th  Yict.,  c.  30,  all  sales  or  transfers  of  property  by  a 
bankrupt  within  thirty  days  prior  to  the  bankruptcy,  sre  prima  facie  void ;  and 
that  in  an  action,  by  the  assignees,  to  recover  such  property,  the  burden  of  proof 
lies  with  the  defendant  to  show  his  good  faith,  and  that  the  transaction  was  in 
the  usual  course  of  dealing.  1  Rev.  de  Jur.,  p.  40,  Webster  vs.  Footner.  Q.  B. 
Uontreal;  Oale,  J.,  and  a  Jury. 
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Execution  of  Judgment. 

Held,  That  the  assignees  of  a  bankrupt  cannot  stop  the  execution  of  a  judg- 
ment in  the  Court  of  Queen's  Bench  by  alleging  the  issuing  of  a  commission  of 
bankruptcy  since  the  seizure.     1  Rev.  de  Jur.,  p.  45,  McFarlane  vs.  Lanctoi 
and  Brault,  assignee.     Q.  B.  Montreal ;  May,  1845. 

Jurisdiction. 

Held,  That  in  order  to  give  jurisdiction  to  the  Bankrupt  Court,  the  debtor 
must  not  only  be  a  merchant  and  trader,  but  the  debt  must  be  a  commercial  debt. 
1  Rev.  de  Jur.,  p.  232,  Regnier^  bankrupt,  and  Lorimier  et  tix.,  creditors.  In 
Bankruptcy,  Montreal;  Mondelet,  J.,  19th  Feb.,  1846. 

Sale  of  Real  Estate. 

Held,  That  under  the  provisions  of  the  Bankrupt  Act,  2nd  Vict.,  c.  36,  sect. 
5,  7,  14  and  28,  the  sale  by  the  assignees,  before  notaries,  of  real  estate  of  the 
bankrupt,  does  not  purge  any  hypoiheques  upon  it,  nothwithstanding  the  hypo- 
thecary creditors  have  fyled  their  claims  in  bankruptcy,  unless  they  expressly  re- 
nounce to  ih&iT  hypotheques^  and  that  without  such  renunciation  the  creditors  can 
fyle  their  opposition  to  a  petition  en  ratification  by  the  vendee.  1  Rev.  de  Jur. 
p.  265,  Chabotj  App.,  Faroisj  Resp.     In  Appeal ;  Nov.  1845. 

Held,  That  on  the  seizure  of  the  real  estate  of  a  bankrupt,  an  opposition  d 

fin  de  conserver  by  a  tutor  to  the  bankrupt's  minor  children,  for  customary  dower 

will  not  be  maintained,  even  if  not  contested,  the  dower  not  being  open.     1  Rev. 

de  Jui;.,  p.  288,  Robertson  et  al.y  vs.  Perrin^  and Pcrrin,  0pp.   K.  B.  Montreal; 

Oct.  1838. 

Construction  of  Ordinance. 

As  to  effect  of  22nd  clause  of  2nd  Vict.,  c.  36,  See  2  Rev.  de  Jur.,  p.  407, 
In  Re  Gordon,  1845. 


BANK. 

Held,  That  under  the  24th  Vic,  o.  91,  sect.  4,  the  Bank  of  Montreal  is  not 
entitled  to  submit  to  the  Superior  Court  the  question  of  the  quality  or  right  of 
the  representatives  of  shareholders  to  receive  shares  or  dividends,  except  in  cases 
where  a  reasonable  doubt  exists  as  to  such  quality  or  right.  Petition  dismissed 
with  costs.  12  L.  C.  Rep.,  p.  348,  Bank  of  Montreal,  petitioners.  Glen  et  aL, 
mises  en  cause,     S.  C.  Montreal ;  Smith,  J.     Same  case,  6  Jurist,  p.  248. 

Bank,  statement  given  to  depositor.     See  Evidence,  Admission. 
Bank  Savings.     See  Pleading,  Compensation. 
Bank,  Shares,  Transfer  of.     See  Tutelle. 
Bank  Cashier,  Action  by.     See  Bills  and  Notes. 
BoRNAQE.    See  Action,  Borns^. 
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BILLS  AND  NOTES. 

Tiers  Sai^i. 

A  tiers  said  made  a  declaration  that  be  bad  given  tbe  defendant  three  pro- 
missory notes,  not  yet  due,  the  interest  upon  which  had  been  demanded  by  a  third 
party.  The  defendant  contested  the  declaration  on  tbe  ground  that  the  tiers 
sam  bad  not  declared  that  be  owed  any  sum  of  money ;  or  that  the  defendant  had 
D^ociated  the  notes,  and  that  the  offer  of  the  tiers  saisi  to  have  a  condemna- 
tion against  him  on  security  being  given,  ought  not  to  prejudice  defendant's 
rights. 

Held,  On  demurrer  to  the  contestation,  that  no  judgment  could  be  rendered 
on  the  declaration,  and  the  demurrer  dismissed.  1  L.  C.  Kep.,  p.  107,  Banque  du 
PeupU  vs.  Donegani,  and  Martin j  T.  S.     S.  C.  Montreal ;  Day,  Smith,  Vanfel- 

80D,  J. 

Form  op 

Held,  That  a  note  payable  to  A  or  order  on  account  of  B  may  by  A  be  en- 
dorsed to  C,  and  C  can  recover  as  indorsee.  Moir  vs.  Allan.  K.  B.  Q.  1817. 

Held,  That  a  promise,  in  writing,  to  pay,  on  a  certain  day,  £250  to  A  B  or 
order,  with  an  engagement  to  pay  in  cash,  or  in  goods,  if  the  holder  should  choose 
to  demand  the  latter,  is  a  promissory  note ;  for  the  engagement  is  no  more  than 
a  power  given  to  the  holder  to  convert  a  promissory  note  into  an  order  for  mer- 
chandise, if  he  see  fit  so  to  do.  McDonell  vs.  Holgate,  K.  B.  Q.  1818. 

Held,  That  no  action  lies  upon  a  certificate  given  by  an  officer  of  government, 
certifying  a  balance  of  pay  due  to  him,  and  directing  a  third  officer  of  the  depart- 
ment to  pay  the  amount;  such  a  certificate  is  not  a  bill  of  exchange.  McLean 
vs.  Ross.     K.  B.  Q.  1818. 

Held,  That  on  a  note  payable  to  A  or  order,  to  the  use  of  B,  payment  must  be 
made  to  A  or  to  A's  indorsee  and  not  to  B.     Clark  vs.  Esson.  E.  B.  Q.  1820* 

Held,  That  the  want  of  the  words  "  for  value  received  "  does  not  prevent  a 
plaintiff  from  recovering,  on  a  note,  if  it  is  in  evidence  that  value  was  given ; 
therefore  in  an  action  on  such  a  note,  the  defendant  having  made  default  to  an- 
swer on  faits  et  articls  which  stated  value  as  given,  the  Court  gave  judgment 
for  the  amount  of  the  note.     Duchesnai/ y8.  Evarts.  K.  B.  Q.  1821 

Held,  That  the  indorser  of  a  note  given  to  a  Mutual  Insurance  Co.,  is  an 
ordinary  caution  solidaire.  Montreal  Mutual  Ins,  Co.  vs.  Du/resne  et  al,  G.  C. 
McCord,  (I.S.,)  1854,  Cond.  Rep.,  p.  56* 

Held,  That  no  set  form  of  words  is  requisite  to  constitute  a  promissory  note ; 
and  an  instrument  called  a  writing  obligatory  or  bon  payable  to  order  for  value 
received,  may  be  considered  as  a  note  in  writing  within  the  meaning  of  the  Pro- 
vincial Statute  34th  Geo.  3,  c.  2,  though  it  does  not  follow  the  very  words  of  the 
•ct,  and  though  it  is  described  in  the  plaintiff's  declaration,  as  a  writing  obliga- 
tory or  bon.  1  Rev.  de  Jur.,  p.  180,  ffall,  App.,  vs.  Bradbury  et  al.,  Resp 
In  Appeal ;  Bowen,  Panet,  Bedard,  J.  ;  Gairdner,  J.,  dissenting. 
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Held,  That  an  action  (under  the  34th  Geo.  3,  c.  2,  sect.  5)  on  a  promissoiy 
note  which  is  not  expressed  to  he  for  value  received,  cannot  be  maintained  if  there 
be  but  one  count  on  the  note,  and  no  other  evidence  than  the  note  itself,  SatU  vs. 
Kemble;  K.  B.  Q.  1813. 

Held,  That  an  imperfect  note,  in  an  action  by  the  payee  against  the  maker, 
may  be  evidence  on  the  money  counts,  on  an  insimul  computcusent.  Arnold  vs. 
Farran,  K.  B.  Q.  1817.  So  in  Bellet  vs.  Dageny,  K.  B.  Q.  1813.  But  not 
80,  if  the  counts  are  only  for  goods  sold,  and  on  a  quantum  meruit  without  other 
counts.     Patterson  et  al,  vs.  Stor.  K.  B.  Q.  1817. 

Held,  That  a  note  ^'  promising  to  pay  A  £20  on  account  of  B  "  is  a  good  note, 
and  enables  A  to  recover  on  it.     Newton  yq,  Allen.  K.  B.  Q.  1817. 

Held,  1.  That  a  letter  acknowledging  the  receipt  of  money  from  plaintiff  and 
promising  to  repay  it  on  demand  vrith  interest,  is  not  a  promissory  note  within 
the  meaning  of  the  12th  Vict.,  c.  22,  sect.  31. 

2.  That  in  an  action  for  the  recovery  of  the  money  so  loaned,  and  in  which  the 
letter  is  referred  to  as  a  paper  writing  soils  seign  privi,  given  as  an  acknowledg- 
ment of  such  loan,  the  prescription  of  five  years,  applicable  to  promissory  notes, 
cannot  be  invoked. 

3.  Nor  can  the  limitation  of  six  years,  under  the  10th  and  11th  Yiot.,  c.  11, 
fleet.  1,  be  invoked,  the  loan  being  made  by  a  non-trader.  6  Jurist,  p.  319, 
Whishaw  vs.  GUmour  et  oL     S.  C.  Montreal ;  Monk,  J. 

Not  N£gotiable. 

Where  defendant  indorsed  a  note  not  negotiable  made  in  his  favor,  to  plaintiff, 
and  plaintiff  indorsed  it  to  S  who  sued  the  defendant,  and  the  action  was  dis- 
missed, and  aflerwards  sued  the  defendant  as  his  immediate  indorser. 

Held,  That  the  action  of  S.  was  rightly  dismissed,  inasmuch  as  the  second 
indorser  of  a  note  not  negotiable  cannot,  by  his  indorsement,  give  his  indorsee 
an  action  against  the  first  indorser,  but  that  the  plaintiff,  as  second  indorser 
could  sue  the  defendant  as  first  indorser  on  the  indorsement  made  by  the  latter  to 
the  former.  9  L.  C.  Rep.,  p.  191,  Jones  vs.  Whitly.  S.  C.  Quebec ;  Meredith,  J. 

Held,  That  a  paper  writing,  undertaking  to  pay  A  B  or  hearer,  a  certain  sum 
of  money,  one  half  in  cash,  and  one  half  in  grain,  is  not  a  promissory  note  and 
therefore  is  not  negotiable.  1  Jurist,  p.  277.  GilUn,  vs.  Cutler,  S.  C.  Montreal; 
Smith,  Mondelet,  Chabot,  J. 

Held,  That  in  a  declaration  on  note  the  words  "  for  value  received  "  need  not 
be  used,  the  fact  of  such  value  being  given,  being  matter  of  proof.  4  Jurist, 
p.  308.    Whitney  vs.  Burke,     S.  C  Montreal ;  Mondelet,  J. 

With  a  gross. 

Held,  That  a  promissory  note  payable  to  order,  cannot  be  assigned  by  an 
indorsement  with  a  mark  although  made  in  the  presence  of  two  witnesses.  Lageuz 
TB.  CasauU.  K.  B.  Q  1813. 

Held,  That  a  note  executed  by  the  maker's  mark,  if  indorsed,  gives  no  action 
to  the  indorsee  against  the  maker,  but  the  indorser  b  answerable  for  money  had 
and  received.    Jones  vs.  Hart.  E.  B.  Q.  1819. 
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Held,  That  a  note  with  the  mark  only  of  the  maker  gives  no  action  (if  indorsed) 
to  the  indorsee  against  the  make^bat  the  indorser  is  liable  upon  his  indorse- 
ment to  the  indorsee.  2  Rev.  de  ^r.,  p.  58,  Jones  vs.  Hwrt,  K.  B.  Quebec ; 
1819. 

Held,  That  an  indorsement  signed  with  a  cross,  in  the  presence  of  two  wit- 
nesses, gives  a  right  of  action  to  the  bearer  against  the  maker  and  indorser.  1 
Bev.  de  Jur.,  p  229,  Noad  vs.  Chateauvert,   Q.  B.  Quebec;  29th  Jan.  1846. 

Held,  That  a  promissory  note,  signed  with  a  cross,  in  presence  of  one  witness, 
is  a  valid  note.  10  L.  C.  Rep.,  p.  366,  Collins  vs.  Bradshaw,  Circuit  Ct. 
Quebec ;  Stuart,  Asst.  J. 

Held,  That  an  action  lies  against  the  indorser  of  a  note  payable  to  order  and 
indorsed  with  his  cross.  Thurher  vs«  Desive,  Circuit  Ct.  St.  Hyacinthe.  McCord, 
J.  1854.  Cond.  Rep.,  p.  103. 

Held,  That  an  action  can  be  maintained  against  the  widow  of  the  maker  of  a 
note  signed  with  a  cross  payable  to  M.  &  Co.,  or  order,  and  by  them  indorsed  in 
blank  to  the  plaintiff,  the  maker,  indorser,  and  plaintiff  being  described  as  traders. 
6  L.  C.  Rep.,  p.  479,  Anderson  vs.  Park.  S.  C.  Montreal;  Monk,  Pelletier, 
Berthelot,  Asst  J. 

I.  0.  U. 

Held,  That  where  a  tiers  satsi  made  a  declaration  that  he  had  paid  the 
defendant  a  certain  sum  for  horses  sold  by  him  to  the  tiers  saisi  and  had  given  a 
"  I.  0.  U. "  for  the  balance,  the  tiers  saisi  will  be  condemned  to  pay  only  after 
getting  security  for  the  delivery  of  the  acknowledgment  or  being  held  harmless 
from  it.  6  Jurist,  p.  307,  Beavdry  vs.  LaflammCf  Davis,  T.  S.  S.  C.  Mon- 
treal ;  Badgley,  J. 

En  Brevet. 

Held,  That  a  note  passed  en  brevet  before  notaries,  is  prescribed  by  the  lapse 
0f  five  years.  6  Jurist,  p.  257,  Crevier  vs.  Sauriole  dit  Sanssouci.  Circuit  Ct. 
Montreal ;  Smith,  J. 

Held,  That  a  promissory  note  en  hrevetj  made  before  notaries,  payable  to  a 
person  or  his  order,  is  negotiable  by  indoraement  in  the  ordinary  way.  3  Jurist, 
p.  55,  Morrin  vs.  Legault  dit  Deslauriers,     Circuit  Ct.  Montreal ;  Smith,  J. 

Note  en  brevet  when  prescribed.     See  "  Pbbsceiption." 

Aval. 

Held,  That  in  contracts  of  a  commercial  nature,  an  aval  may  be  l^ally  made 
by  signature  sous  croix.  1  L.  C.  Rep.,  p.  219,  Paterson  et  al,  ys.  Pain,  S.  0. 
Quebec;  Bowen,  C.  J.,  Meredith,  J. 

Hdd,  1.  In  an  action  against  L,  whose  signature  was  on  the  back  of  a  note 
jigned  by  B,  and  payable  to  plaintiff  or  bearer,  that  L  was  not  entitled  to  notice 
of  protest. 

2.  That  the  downew  d'aval  is  not  entitled  to  notice  of  protest,  but  is  liable 
'sMUdnmesU  with  the  principal  debtor. 
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3.  That  a  motion  for  a  new  trial  cannot  be  received  after  the  first  four  days  of 
the  term  next  following  the  verdict  of  a  jury. 

4.  Semble,  That  it  is  the  province  of  a  jury  to  determine  whether  the  defen- 
dant's signature  indorsed  on  a  note,  was  intended  as  an  ordinary  indorsation,  or 
whether  it  was  pour  aval.  9  L.  C.  Rep.,  p.  353,  Merriit  vs.  Lynch,  S.  C.  Mon- 
treal ;  Berthelot,  J.     Same  case,  3  Jurist,  p.  276. 

Held,  That  an  indorser  poi/r  aval  is  liable  without  presentation  of  the  note. 
Pariseau  vs.  Ouellet ;  McCord,  J.,  Cond.  Rep.,  p.  57. 

Accommodation. 

Held,  1.  That  the  order  of  indorsements  on  a  note  is  merely  a  presamption 
of  the  undertakings  of  the  indorsers  towards  each  other,  which  may  be  destroyed 
by  proof  of  a  contrary  understanding  or  agreement. 

2.  That  in  the  case  submitted,  the  indorsement  of  the  appellant  was  made  on 
the  express  condition  it  should  be  preceded  by  that  of  the  respondent,  who  was 
notified  of  such  condition  by  the  maker,  who  was  to  be  considered  as  the  agent 
of  the  indorser,  and  that,  therefore,  no  action  lay  against  the  appellant  by  the 
respondent,  whose  indorsement  was  put  below  that  of  the  appellant,  in  violation 
of  the  condition.  11  L.  C.  Rep.,  p  269,  />ay,  App.,  Sculthorpe^  Resp.  In 
Appeal  j  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Acceptance. 

Held,  That  a  verbal  acceptance  of  an  inland  bill  of  exchange  is  valid,  and 
binds  the  acceptor.     Lagueux  vs.  Everett.  K.  B.  Q.  1817. 

Held,  That  an  acceptance  on  sight,  of  a  bill  of  exchange,  admits  the  signature 
of  the  drawer.     Jones  vs.  Goudie.     K.  B.  Q.  1820. 

Held,  That  in  an  action  upon  an  acceptance  of  an  order  to  pay  money,  made 
in  writing,  the  acceptance  must  bo  produced  in  evidence.  Esson  vs.  Everett* 
K.  B.  Q.  1820. 

Held,  That  a  verbal  acceptance,  by  a  secretary  of  a  corporation,  of  a  draft  of 
the  defendant,  and  a  like  acceptance  by  the  accountant  of  another  such  draft,  is 
sufficient  to  prevent  the  attachment,  hysaisie  arret  afler  judgment,  of  the  money 
covered  by  such  drafts.  2  Jurist,  p.  203,  Kg  in  vs.  Robinson  and  Champlain 
R.  R.  Go,,  T.  S.     S.  C.  Montreal;  Mondelet,  J. 

Held,  In  Appeal.  That  such  acceptances  were  unauthorized  and  void,  and 
that  the  moneys  covered  by  such  drafts  were  legally  attached.  Ryan,  App.,  The 
Montreal  and  Champlain  R.  R.  Co.,  Rcsp.,  4  Jurist,  p.  38.  Lafontaine,  0.  J., 
Duval,  Meredith,  Guy,  J. 

By  Agent. 

Held,  That  where  a  note  is  indorsed  by  an  agent,  his  agency  must  be  proved ; 
as  such  case  does  not  come  within  the  provisions  of  the  20th  Vict.,  c.  44,  sect. 
87.  9  L.  C.  Rep.,  p.  299,  Joseph  et  al.  vs.  Hutton.  Circuit  Ct ,  Quebec ; 
Chabot,  J, 

Held,  1.  That  a  promissory  note  payable  to  the  order  of  an  Insurance  Co., 
and  given  in  payment  of  a  premium  of  insurance  is  negotiable,  and  a  memor&u- 
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dnm  at  the  foot  of  the  note  indicating  the  consideration,  does  not  limit  its  nego- 
tiability. 

2.  That  the  indorsement  of  such  a  note  by  the  Secretary  of  the  company,  in  that 
capacity,  is  sufficient  to  pass  the  note  to  the  plaintififs,  an  implied  authority  in  him 
to  do  so,  having  been  proved  by  the  ordinary  course  of  the  company's  business,  and 
that  the  directors  had  effected  the  arrangement  with  the  plaintiff,  of  which  the 
transfer  of  the  note  formed  part,  and  that  the  company  had  received  the  considerar 
tion  of  the  transfer. 

3.  That  the  holder  of  negotiable  paper,  (as  collateral  security,)  before  it  becomes 
due,  is  not  affected  by  any  equities  between  the  original  parties. 

4.  That  an  exchange  of  negotiable  paper  is  sufficient  to  constitute  each  party  to 
such  exchange  a  holder,  for  value,  of  the  paper  he  receives.  3  Jurist,  p.  169, 
Wood  et  al.  vs.  Shaw.     S.  C  Montreal ;  Badgley,  J. 

Held,  That  the  acceptance  of  a  bill  of  exchange  by  the  treasurer  of  a  friendly 
•  society,  if  not  within  the  regular  scope  of  his  duty,  and  not  specially  authorized 
by  the  society  is  not  binding  upon  it.     Phillips  vs.  B.  A,  Friendly  Society,    S. 
C.  Montreal ;  Badgley,  J. 

Held,  That  where  the  plaintiff  sued  the  defendant,  his  former  agent  authorized 
to  draw  and  indorse  promissory  notes,  and  set  up  that  whilst  agent,  a  particular 
note  had  been  improperly  made  and  given  by  defendant  to  a  mercantile  firm  in 
exchange  for  another  note,  the  plaintiff  will  not  be  allowed  to  single  out  one 
transaction,  but  must  bring  an  action  to  account,  there  being  nothing  to  show 
concealment,  or  wrongful  taking  of  money,  or  that  defendant  had  overdrawn  hiB 
acoount.     Johnson  vs.  Clarke,  S.  C.  M.  j  Cond.  Rep.,  p.  88. 

Demand  of  Payment. 

Held,  1.  That  as  against  the  maker  of  a  note,  no  demand  of  payment  is 
necessary,  although  the  note  is  payable  at  a  particular  place. 

2.  That  evidence  of  no  funds  at  the  place  of  payment,  will  excuse  the  plaintiff 
.from  proving  a  previous  demand. 

3.  That  a  partial  payment  on  the  day  the  note  became  due,  is  a  waiver  of  all 
objection  arising  from  want  of  demand  of  payment.  3  Xi.  C.  Rep.,  p.  305  Ric€ 
vs.  Bowker  et  al.     S.  C.  Montreal;  Day,  Smith,  Vanfelson,  J. 

Held,  1.  That  in  a  suit  against  the  maker  of  a  note,  payable  at  a  certain  place 
to  the  order  of  a  party  named,  proof  of  demand  of  payment  at  the  place,  is  not 

2.  That  when  Ainds  were  provided  at  the  place,  the  party  must  urge  the  same 
spedally  by  exception,  and  adduce ' evidence  thereof.  4  L.  C.  Rep, p.  348, 
JKncfUvs.  Dunn,     In  Appeal;  Lafontaine,  C.  J.,  Panet,  Aylwin,  J. 

Held,  That  a  Jxm  payable  on  demand  by  a  Lower  Canada  debtor  to  a  foreign 
creditor,  is  recoverable  with  costs,  without  proof  of  any  demand  before  action.  5 
Jurist,  p.  55,  ShuUr  et  al,  vs.  Faxton  et  al.   Circuit  Court,  Montreal ;  Monk,  J. 
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Protest  and  Notice. 

Held,  That  a  verhcd  notice^  to  an  indorser,  of  the  non-payment  of  a  note  is 
insufficient.  1  Rev.  de  Jur.  p.  231,  Cowan  vs.  Targeon,  Q.  B.  Montoeal,  1832. 

Held,  In  the  Supreme  Court,  N.  Y.,  3rd  circuit.  That  when  the  maker  of 
the  note  is  a  resident  of  another  state  at  the  time  of  the  making  of  the  nole,  and 
also  at  the  time  it  falls  due,  it  is  not  necessary  to  make  demand  of  payment  at  hif 
residence,  for  the  purpose  of  charging  the  indorser.  2  Rev.  de  Jur.,  p.99,  Taf' 
l(yr  vs.  Snyder.  Sept.  1845.  Parker,  J. 

See  as  to  formality  of,  in  case  of  a  hill  made  and  sued  in  England  and  in- 
dorsed in  France.  2  Rev.  de  Jur.,  p.  329,  Bordier  vs.  Bamett  et  al.  Q.  B. 
(England)  Feb.  23, 1847. 

Held,  That  a  promise  to  pay  a  protested  bill  of  exchange,  when  no  notioe 
of  protest  had  been  given,  if  it  be  made  with  a  knowledge  of  that  fact^  is  a  wai?er 
of  the  want  of  notice.     Ross  vs  WUson.   K.  B.  Q.  1812. 

Held,  That  an  omission  to  give  notice  of  the  non-aoceptanoe  of  a  bill  of  exchange 
is  not  cured  by  a  notice  of  non-acceptance  ^ven  with  a  notice  of  non-payment. 
Janes  et  al  vs.  Wilson.  K.  B.  Q.  1813. 

Held,  That  in  an  action  against  an  indorser  of  a  note,  an  omission  to  state  in 
the  declaration  that  the  note  was  protested,  can  only  be  taken  advantage  of,  by 
eocception  d  laforme^  or  special  demurrer.     Jones  vs.  Pellison.  K.  B.  Q.  1818. 

Held,  That  the  indorser  of  a  bill  of  exchange  is,  in  all  cases,  entitled  to  notice 
whether  the  drawer  had  or  had  not,  effects  in  his  hands,  and,  on  this  ground,  the 
court  non-suited  the  plaintiff,  and  refused  his  motion  for  a  new  trial.  Griffin 
vs.  Phillips.    K.  B.  Q.  1821. 

Held,  That  in  an  action  by  the  indorsee  of  a  note  against  the  indorser,  pro- 
test, demand,  refusal  by  the  drawer,  and  notice  to  the  defendant  must  be 
proved,  or  that  he  is  not  entitled  to  notice.  Sutherland  vs.  Oliver.  K.  B.  Q. 
1821. 

Held,  That  there  must  be  evidence  of  diligence  upon  a  protest  for  non-pay. 
ment  of  a  bill  of  exchange  to  charge  the  drawer.  Brent  vs.  Lees.  K.  B.  Q.  1820. 

Held,  That  if  the  plaintiff  neglect,  in  an  action  against  an  indorser  of  a 
note,  to  state  a  protest  in  his  declaration,  advantage  of  such  neglect  cannot  be 
taken  on  a  dS/ense  en  droit,  K.  B.  Q.,  Jones  vs.  Pdisson. 

Held,  That  a  notary  is  inadmissable  to  contradict  the  notice  of  protest  fyled  by 
plaintiff.  When  examined  he  stated  that  he  notified  John  Edward  Evans,  the 
indorser,  and  left  a  copy  of  the  notice  fyled,  in  which  he  inadvertently  inserted 
the  name  of  Robert  Evans  (the  maker  of  the  note)  as  indorser ;  action  dismissed 
as  to  John  Edward  Evans.  1  L.  C.  Rep.,  p.  101,  Dorwin  vs.  Ihans  et  al.  S. 
C«  Montreal ;  Day,  Smith,  Mondelet,  J. ;  Smith,  J.,  dissenting,  held  the  notary 
competent  to  explain  the  notice. 

Held,  That  under  the  14th  section  of  the  12th  Yict.,  c.  22,  (The  Promissory 
Note  Act)  the  omission  to  state,  in  a  protest,  that  it  was  made  in  the  a/temoan  of 
the  day  of  protest  of  the  note,  is  fatal,  and  that  the  indorser  is  discharged.     1 
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L.  C.  Rep.,  p.  244,  Jowph  vs.  Dtlide  ei  al.     S.  C.  Montreal ;  Smith,  Vanfel- 
aoQ,  Mondelet,  J. 

In  an  action  on  an  inland  bill  of  exchange,  against  the  drawers  and  indorsers, 
it  was  proved  that  the  bill  was  presented  at  the  bank  where  it  was  made  payable, 
and  who  were  pUintifb  in  the  cause,  on  the  day  after  the  last  day  of  grace,  and 
notice  of  dishonor  given  the  same  day  to  the  defendants ;  and  that  there  were  no 
funds  there,  of  the  drawers  or  acceptors  for  the  payment  of  the  bill : 

Held,  In  the  Q.  B.  Montreal ;  Holland,  C.  J.,  Day,  Smith,  (Chief  Justice 
Holland  dissenting)  :  That  there  being  no  funds,  the  bank,  as  the  holder  of  the 
bill,  was  excused  from  making  presentment  of  the  bill  for  payment,  or  protest  for 
non-payment,  and  judgment  given  against  defendants  jointly  and  severally.  On 
appeal  by  the  indorsers. 

Held,  1.  That  by  the  law  of  Lower  Canada,  foreign  and  inland  bills  of  exchange 
are  governed  by  the  same  general  rules,  and  that  the  holder,  in  the  absence  of 
legislation  or  usage  to  the  contrary,  would  be  under  the  oblifi;ation  of  presenting 
the  bill  at  the  time  and  place  appointed  in  the  bill  for  the  payment  of  it,  or  in 
default  thereof,  would  lose  his  recourse  against  drawer  and  indorsers. 

2.  That  there  was,  in  Lower  Canada,  a  well-established  usage,  which  had 
acquired  the  force  of  law,  allowing  three  days  grace  for  the  presentment  of  bills 
for  payment,  and  protest  for  non-payment  to  be  on  the  third  day  of  grace ;  that, 
in  this  case,  such  presentment  and  protest  were  on  the  day  after  such  third  day 
of  grace. 

3.  That  the  appellants,  as  indorsers,  were  therefore  discharged. 

4.  That  the  indorsers  could  not,  l^ally,  be  held  liable,  firom  there  being  no  fiinds 
at  the  bank  for  the  payment  of  the  bill,  they  being  discharged  for  want  of  due 
diligence  on  the  part  of  the  holders,  and  because  there  were  sufficient  effects  in 
the  hands  of  the  drawee  to  justify  the  drawer  in  drawing  the  bill.  Action  dis* 
missed  as  to  indorsers.  1  L.  C.  Rep.,  p.  252,  Knapp  ei  al.^  App.,  Bank  of 
Mtmtreal^  Resp.;  Stuart,  C.  J.,  Panet,  Aylwin,  J. 

Held,  1.  That  in  the  case  of  a  note  dated  at  Montreal,  and  payable  at  a  bank 

in  Albany,  in 'the  State  of  New  York,  a  notice  of  protest  mailed  by  a  notary  at 

Albany,  in  conformity  with  the  law  of  that  state,  and  addressed  to  an  indorser  at 

Hontreal  is  not  sufficient,  the  postal  arrangements  being  such  that  letters  could 

not  pan  without  pre-payment  of  postage  from  Albany  to  the  province  line. 

2.  Notice  sent  to  the  indorser  at  Montreal,  where  the  note  was  dated,  is  suffi* 
tiflQt^  although  the  residence  of  the  indorser  was  not  at  Montreal  but  at  Lon- 
gaeail,  and  that  the  place  where  the  note  was  dated  was  sufficient  indication  of 
tk  indmer's  domicile  to  warrant  the  holder  in  sending  such  notice,  the  indorse- 
■Hoibdng  omestrioted.  2  L.  C  Rep.,  p.  121,  Howard  vs.  Sabourin  et  aL  S. 
C.  Hontreal ;  Day,  Smith,  Mondelet,  J. 

Tlie  above  judgment  confirmed  in  appeal.  Sir  L.  H.  Lafontaine,  Bart.,  C.  J., 
^ttei,  Ayiwin,  Meredith,  J.  See  remarks  of  the  C.  J.,  as  to  the  notice  of  pro- 
Mbwug  legaiMtai  l>y  the  2es  lod  ooniractui.    5  L.  0.  Rep.,  p.  45. 
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Held,  That  under  the  12th  Vict.,  c.  22,  s^ct  12,  the  doplicate  notice  of  pro- 
test must  he  produced,  and  that  the  certificate  of  the  notary  that  he  served  due 
notice  upon  the  indorser  is  not  sufficient.  3  L.  C.  Rep.,  p.  303,  SeedYS.  CourU- 
ney  tt  al.     S.  C.  Montreal ;  Day,  Smith,  Vanfelson,  J. 

Held,  In  an  action  against  the  maker  and  indorser  of  a  note  made  by  Courteney 
to  his  own  order,  and  indorsed  to  the  other  defendant,  3Ioore,  that  the  following 
notice  addressed  to  both,  was  sufficient  in  the  absence  of  any  proof  of  the  existence 
of  another  note.  "  Your  (W.  V.  Courteney *8)  promissory  note  for  £30  currency, 
'^  dated  at  Montreal  the  2nd  September,  1856,  payable  three  months  after  date, 
"  to  you  or  order  and  endorsed  by  you,  was,  this  day,  at  the  request  of  H.  &  Co- 
"  (the  plaintiffij)  duly  protested  by  me,  for  non-payment."  1  Jurist,  p.  250,  Handy- 
tide  et  al.  vs.  Courteney  &  Moore.     S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  That  if  the  protest  for  non-payment  of  a  note  be  premature,  or  if  time 
be  given  by  the  holder  to  the  maker,  the  indorser  is  discharged,  but  if  with  a 
knowledge  of  the  protest  having  been  so  made,  or  of  the  giving  of  time,  the  indor- 
ser subsequently  promises  to  pay,  his  liability  is  revived.  2  Rev.  de  Jur,,  p.  171. 
City  Bank  vs.  Hunter  and  Maitland,  T.  S.     Q.  B.  Quebec,  1847. 

Protest — Affidavit. 

Held,  1.  In  an  action  on  note  against  the  payee  and  indorser:  That  although 
the  protest  was  on  its  face  irr^ular,  and  the  defendant  had  pleaded  the  irr^u- 
larity,  he  could  derive  no  advantage  from  it,  having  failed  to  fyle  the  affidavit 
required  by  the  20th  Vict.,  c.  44,  sect.  87. 

2.  That  parol  evidence  could  not  legally  be  adduced,  to  prove  an  alleged  agree- 
ment, that  the  defendant  should  incur  no  liability  by  reason  of  his  indorsing  the 
note,  inasmuch  as  such  evidence  tends  to  vary  and  defeat  a  contemporaneous 
written  contract. 

3.  That  the  judgment  below,  founded  on  the  irregularity  of  the  protest  and  on 
Buch  parol  evidence,  must  be  reversed.  11  L.  C.  Rep.,  p.  50,  Chamlerlin,  App.^ 
Ball,  Resp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  3Iondelet,  J. 
Same  case,  5  Jurist,  p.  88. 

Held,  That  an  indorser,  pleading  want  of  notice  of  protest,  is  not  bound  to 
fyle  an  affidavit  under  the  20th  Vict.,  c  44,  sect.  87,  when  it  appears  from  the 
notary's  certificate  that  the  notice  was  sent  to  a  wrong  place,  and  is  therefore  use- 
less and  void.  5  Jurist,  p.  52,  Hobhs,  Jr,  vs.  Hart,  et  al.  Circuit  Ct.  Montreal ; 
Monk,  J. 

Held,  1.  That  where  an  indorser  of  a  note  was  appointed  executive  councillor 
and  provincial  secretary,  and  proceeded  to  Toronto  to  fulfill  the  duties  of  his  officer 
leaving  his  &mily  at  his  former  place  of  residence  in  the  City  of  Montreal,  he 
has  not  lost  his  domicile  at  Montreal,  and  notice  of  protest  left  at  his  domicile  at 
Montreal  is  valid. 

2.  That  to  enable  him  to  invoke  such  means  of  exception,  the  indorser  was 
bound  to  make  the  affidavit  required  by  the  20th  Yict.,  c.  44,  sect.  57.  12  L, 
0.  Rep.,  p.  8,  Ryan  et  al,  App.,  Malo,  Resp.  In  Appeal ;  Lafontaine,  C.  J*, 
Aylwin,  Duval,  Meredith,  J. ;  Mondelet,  J.,  dissenting. 
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Htid,  That  in  an  action  on  note,  a  defendant  who  pleads  that  the  note  was 
obtained  by  sorpriss  and  without  sufficient  value^  but  without  denying  his  sig- 
nature, is  not  bound  to  fyle  the  affidavit  mentioned  in  the  Consol.  Stat,  of  L.  C, 
c.  83,  sect.  86.  6  Jurist,  p.  130,  McCarthy  ef  al.  vs.  Barthe.  S.  C.  Montreal ; 
Berthelot,  J. 

Held,  That  indorscrs  of  a  note  are  not  liable  for  costs  incurred  on  an  appeal  from 
an  exception  fyled  by  their  co-defendant  the  maker  of  the  note,  although  all  the 
defendants  appeared  by  the  same  attorney,  and  the  writ  of  appeal  was  served  on 
such  attorney.  6  Jurist,  p.  269,  Boucher^  -^.pp.,  Latour  et  al.j  Kesp.  In 
Appeal;  Lafontaine,  C.  J.,  Duval,  Meredith,  Mondelet,  J. 

Indorsations. 

Held,  1.  That  a  party  who  indorses  a  note  is  liable,  although  he  intended  to 
do  so  as  the  attorney  of  another,  the  error  not  being  pleaded. 

2.  That  in  this  case  (the  sole  proof  of  the  indorsement  being  the  defendant's 
answers  to  interrogatories  surfaits  et  articles)  the  answers  may  be  divided,  and 
that  part  which  explained  the  indorsation  rejected,  the  facts  not  having  been 
pleaded. 

3.  That  notice  of  protest  to  a  female  indorser  beginning  "  Sir,"  is  bad  ;  action 
against  such  indorser  dismissed.  3  L.  C.  Hep.,  p.  454,  Seymour  et  al,  vs.  Wright 
€t  al,     S.  C.  Montreal ;  Smith,  Vanfelson,  Mondelet,  J. 

Held,  That  indorsements  in  blank  can  be  validly  made  only  by  bankers,  traders, 
brokers,  and  merchants.  3  Rev.  de  Jur.,p.  88,  Bank  of  Montreal  YB,Langlou, 
Q.  B.  Q.  1847. 

Held,  That  a  tavern-keeper  (auhergiste)  is  a  trader  and  dealer,  and  his  note  to 
a  merchant,  payable  to  his  order,  may  be  transferred  by  a  blank  indorsement.  It 
is  a  commercial  note.  Patterson  vs.  Walsh,  K.  B.  Q.  1819.  So  in  McRohertz 
vs.  Scott,  K.  B.  Q.  1821. 

Compensation. 

Held,  That  in  an  action  by  a  bank  against  an  accommodation  indorser,  the 
defendant  can  set  up  in  compensation  all  sums  paid  by  the  bank  to  the  maker  of 
the  note,  subsequent  to  the  protest ;  and  that  the  salary  thus  paid  to  the  maker, 
an  officer  of  the  bank,  can  be  thus  set  up  in  compensation.  1  L.  C.  Bep.,  Tht 
Queb*:c  Bank  vs.  Molson.     S.  G.  Montreal ;  Smith,  J. 

Damages. 

*  Held,  on  demurrer.  That  an  allegation  in  a  declaration  of  plaintiff's  havino' 
suffered  damages  by  defendant's  refusing  to  accept  a  bill  whereby  it  was  protest- 
ed, is  sufficient.  5  L.  C  Rep.,  p.  489,  Henry  vs.  Mitchell,  S.  C.  Q.  j  Stuart, 
Taschereau,  Parkin,  J. 

Held,  That  the  drawer  of  a  bill  of  exchange  is  liable  to  the  damages  provided . 
by  the  laws  of  the  country  in  which  it  is  drawn,  and  to  no  other.     Stuart's  Rep., 
p.  69,  Astor  vs.  Benn  et  ah     K.  B.  Q.  April,  1812. 
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Proof  op. 


Held,  That  in  action  on  note  contested,  the  plaintiff  may  inscribe  the  cause 
for  hearing  on  the  merits,  without  enquite  under  the  20th  Vict.,  c,  44,  sect.  87. 
2  Jurist,  p.  73,  Jamieson  vs.  Larose,     S.  C.  Montreal;  Mondelet,  J. 

Held,  That  the  signature  of  the  drawer  of  a  note,  or  of  an  indorser,  or  of  both, . 
is  well  proved  by  one  witness  to  either  signature.     Hoogi  vs.  BlacksUme.  K.  B. 
Q.  1818. 

Held,  That  a  note  in  English,  is  no  evidence  of  a  note  in  the  French  language. 
Stanfield  vs.  Turcotte,  K.  B.  Q.  1821. 

Held,  That  if  a  defendant,  by  exception,  admits  his  signature  to  a  note  and 
pleads  a  term  for  payment,  it  is  not  necessary  for  the  plaintiff  to  prove  the  signa- 
ture, even  if 'the  exception  be  dismissed,  and  there  is  a  defense  en  fait,  VaUUres 
vs.  Roy.  K.  B.  Q.  1820. 

As  to  necessity  of  proof  when  payment  is  pleaded.     See  "  Pleadings,  Pay- 


ment." 


Held,  That  in  an  action  by  the  indorser  of  a  bill  of  exchange  against  the 
acceptors,  the  plaintiff  cannot,  at  the  hearing  on  the  merits,  move  to  reject  the 
evidence  of  the  drawer,  who  proves  the  bill  to  have  been  accepted  for  his  own 
accommodation,  the  interrogatories  proposed  by  the  defendants,  and  annexed  to  a 
commission  rogatoire  for  the  examination  of  the  drawer,  having  been  allowed  by 
consent,  and  the  witness  swearing  he  has  no  interest  in  the  event  of  the  cause. 
4  L.  C.  Rep.,  p.  415,  Taylor  vs.  Arthur  et  al,  S.  C.  Montreal;  Day,  Smith, 
Mondelet,  J. 

Held,  1.  That  the  maker  of  a  note,  payable  to  the  order  of  the  defendant, 
and  by  the  defendant  indorsed  to  the  plaintiff,  is  a  competent  witness  for  the 
defendant. 

2.  That  the  maker  is  not  liable  for  the  costs  of  an  action  against  the  indorser. 
6  L.  C.  Rep.,  p.  102,  McDonald  et  al.  vs.  Seymour.  S.  C.  Montreal;  Smith, 
Vanfelson,  Mondelet,  J. 

Proof  of  value  given  for  note.     See  Corporation,  Foreign. 

Held,  That  the  maker  of  a  note  is  a  competent  witness  for  the  defendant  to 
prove  usury;  so  where  he  was  indorser  on  some  of  the  notes.  1  Jurist,  p.  21, 
Malo  vs.  Nye.     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Prescription. 

Held,  That  whore  a  defendant  pleads  prescription  against  a  note,  and  ten- 
ders his  oath  that  it  has  been  paid,  it  is  the  duty  of  the  plaintiff  to  call  up  the 
defendant  to  appear  on  a  day  certain  to  swear.  Durand  vs.  Geneste.  K.  B.  Q. 
1817.    Lizottc  vs.  Caron.  K.  B.  Q.  1817. 

Held,  That  when  it  appears,  on  the  face  of  the  pleadings,  that  a  note  is  of  more 
than  five  years'  standing  and  prescription  is  pleaded,  the  court,  on  oath,  made  by 
the  defendant,  will  dismiss  the  action.     Benton  vs.  Stiles.  K.  B.  Q.  1812. 

Held,  That  a  promissory  note  payable  on  demand,  is  due  from  the  day  of  its 
date,  and  that  prescription  runs  against  it  from  that  time.  2  L.  C.  Rep.,  p.  335. 
Larocgue  et  al.  vs.  Andres  et  al.     S.  G.  Montreal;  Day,  Smith,  Mondelet,  J. 
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Held,  1.  That  the  maker  of  a  DOte  may  set  up,  in  compensation  against  the 
payee,  another  note  made  by  the  same  payee  more  than  five  years  previonsly,  but 
indorsed  (to  the  maker  of  the  first  note)  before  the  expiry  of  the  time  required 
for  prescription  thereof. 

2.  That  prescription  in  such  case  cannot  be  invoked. 

3.  That  such  compensation  takes  place  without  notice  of  the  indorsement  and 
trammer  being  given  to  the  maker. 

4.  That  the  date  indorsed  on  the  note  is  sufficient pnTna  fadt  evidence  of  the 
time  of  the  indorsement,  in  the  absence  of  proof  to  the  contrary,  and  when  it  is 
not  specially  denied.  3  L.  C.  Rep.,  p.  112,  Hayea^  -^.pp.,  YS.Damd^  Kesp.  In 
App^  ;  Stuart,  C.  J.,  Panet,  Aylwin,  J.;  Holland,  J.,  dissenting. 

Held,  That  no  prescription  exists  as  to  notes  due  and  payable  more  than  five 
yean  before  the  coming  into  force  of  the  12th  Vict.,  c.  22.  4  L.  C.  Rep.,  p. 
261,  Wing  vs.  Wing,  S.  C  Montreal ;  Day,  Smith,  Vanfelson,  J.  ;  McFarlane 
vs.  Rutherford.     S.  C.  Montreal;   Cond.  Rep.,  p.  11. 

Held,  That  the  prescription  of  five  years,  acquired  before  the  12th  Vict.,  o.^ 
22,  may  be  validly  pleaded  notwithstanding  the  repeal  of  the  statute  36th  Geo. 
3,  under  which  such  prescription  was  acquired.     4  L.  C.  Rep.,  p.  397,  Glack- 
meyer  et  ah  vs.  Perrault.     In  Appeal ;  Lafontaine,  C.  J.,  Panet,  Aylwin,  J. 

Held,  That  an  action  on  a  note,  with  count  for  goods  sold  and  delivered  will 
not  be  dismissed  on  a  plea  of  five  years  prescription,  if  the  count  for  goods  sold 
be  proved ;  and  that  in  such  case  an  unpaid  promissory  note  is  no  payment.  7 
L.  C.  Rep.,  p.  47,  Beaudoin  vs.  Dalmtxsse.  S.  C.  Q.;  Bowen,  C.  J.,  Meredith, 
Badgley,  J. 

Held,  In  an  action,  brought  in  Dec.,  1853,  on  a  note  dated  in  1824,  the  plea 
that  at  the  institution  of  the  action,  more  than  five  years  had  elapsed  since  the  note 
became  due,  and  that  the  note  must  be  taken  and  considered  as  paid  and  dis- 
charged, is  a  good  plea  under  the  12th  Vict.,  c.  22.  7  L.  C.  Rep.,  p.  312,  Hoyle, 
App.,  Ihrran<:e  et  a?.,  Resp.  In  Appeal;  Lafontaine,  C.  J.,  Aylwin,  Duval, 
Caron,  J. 

Hdd,  That  the  prescription  of  five  years  under  the  first  part  of  the  31st  sect. 
of  the  12th  Vict.,  c.  22,  applies  to  all  notes  due  and  payable  previous  to  the  pass- 
ing of  that  statute.  8  L.  C.  Rep.,  p.  252,  Cdti  et  ah  vs.  Morrison,  S.  C.  Mon- 
treal ;  Smith,  J.     Same  case,  2  Jurist,  p.  206. 

Held,  in  Appeal,  1.  That  the  evidence  in  this  case  did  not  establish  the  capa- 
city of  the  plaintiff  as  heirs  at  law  of  their  deceased  father. 

2.  That  letters  of  administration  from  a  Court  of  Probate  in  the  State  of 
Michigan,  produced  in  the  case,  as  well  from  the  terms  thereof,  as  from  prin- 
ci|4^  of  international  law,  do  not  extend  beyond  the  limits  of  the  state  wherein 
they  were  granted. 

3.  That  the  statute  12th  Vict.,  c.  22,  is  inapplicable  to  a  cause  in  which 
judgment  was  rendered  previous  to  the  passing  of  that  statute.  9  L.  C.  Rep., 
p.  424,  Cdti  et  al,j  App.,  Morr\4on^  Resp.  In  Appeal  j  Aylwin,  Duval,  Mere- 
dith, Mondelet,  Badgley,  J. 
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Held,  1.  That  the  prescription  of  five  years  under  the  12th  Vict.,  c.  22,  is 
applicahle  to  non-negotiable  notes  previously  made,  and  that  it  is  not  nocessaiy 
to  tender  the  oath  to  support  payment  thereof. 

2.  That  a  party,  in  an  action  for  goods  sold  and  delivered,  will  obtain  no  ad- 
vantage from  a  plea  that  he  delivered  to  the  plaintiff  a  promissory  note  at  long 
date,  (2  years,)  unless  he  proves  that  it  was  accepted  by  plaintiff.  9  L.  C. 
Kep.,  p.  418,  Lavoie,  App.,  Crcvterj  Kcsp.  In  Appeal ;  Lafontaine,  C.  J., 
Aylwin,  Duval,  J. ;  Meredith,  J.,  dissenting. 

Held,  1.  That  payment  on  account  of  a  promissory  note  within  five  years, 
interrupts  the  statutory  prescription,  although  no  action  be  brought  within  the 
five  years. 

2.  That  where  there  was  a  book  account,  and  also  a  note,  and  accounts  had 
been  rendered  including  both  and  interest,  the  court  will  not  strike  off  the  interest 
where  the  defendant  has  not  pleaded  an  imputation  of  his  payments  against  the 
note.     4  Jurist,  p.  287,  Torrance  vs.  Philbin.     S.  C.  Montreal;  Smith,  J. 

Lost  Note. 

Held,  That  an  action  on  a  note  lost  or  destroyed  may  be  maintained.  Wantt 
vs.  Robinson,  K.  B.  Q.  1816. 

Held,  That  an  action  on  a  note  mislaid,  payable  to  order  and  indorsed,  and 
not  proved  to  be  lost  or  destroyed,  cannot  be  maintained.  WanU  vs.  Robinson. 
K.  B.  Q.  1816. 

Held,  That  an  action  on  a  note  payable  to  order  and  lost,  cannot  be  main- 
tained under  any  circumstances,  without  an  indemnity  to  the  drawer.  Beaupri 
vs.  Bum.  K.  B.  Q.  1821. 

Fraud. 

Held,  That  proof  of  fraud  in  the  making  of  a  note,  casts  on  the  plaintiff  the 
burden  of  showing  that  he  is  a  &ona /^e  holder  for  valuable  consideration.  7  L. 
C.  Rep.,  p.  399,  ^yhxtall  vs.  Ruston  et  al.  S.  C.  Q..;  Meredith,  Morin, 
Badgley,  J. 

Held,  That  a  note  to  a  creditor  for  the  balance  of  his  claim  in  consideration  of 
his  having  signed  a  deed  of  composition  is  void.  Blackwood  vs.  Chinic.  K.  B.  Q. 
1809. 

Bribery  in  Election. 

Held,  That  an  action  on  note  cannot  be  maintained  if  the  note  was  given,  and 
the  proceeds  applied,  to  bribe  the  electors  of  a  county.  7L.  C.  Rep.,  p.  7.  Gugi/, 
App.,  LarJciUj  Resp.     In  Appeal;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Bribery  in  municipal  elections.     See  '*  Corporation,  Elections." 

Mercantile  Matter. 

Held,  That  the  drawer  of  an  inland  bill  of  exchange  is,  quoad  hocy  a  merchant 
and  a  capias  ad  satisfaclaidum  may  be  had  upon  a  judgment  thereupon  obtained 
against  him,  under  the  ordinance  25th  Geo.  3,  c.  2,  sect.  38.  Stuart's  Rep.,  p. 
53,  Georgeii  vs.  McCarthy,     K.  B.  Q. ;  Oct.  2,  1811. 
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Joint  and  Several. 

Held,  That  a  note  of  three  persons  promising  jointly  and  severally  to  pay,  is 
equivalent  to  a  promise  to  pay  golidairemejitj  and  the  holder  may  sue  one  or  all 
of  the  makers.     McNider  vs.  Whitney.  K.  B.  Q.  1817. 

Held,  on  demurrer,  That  an  action  against  the  maker  of  a  note,  by  two  joint 
indorsers  to  whom  the  note  was  indorsed  by  the  payee,  is  good,  although  it  was 
not  all^d  in  the  declaration  that  the  plaintiffs  were  co -partners,  or  had  the 
right  to  sue  jointly.  8  L.  C.  Rep.,  p.  191,  Stevenson  et  al.  vs.  Bissett,  S.  C. 
Q. ;  Meredith,  J. 

Recourse  lost. 

Held,  That  if  the  holder  of  a  bill  of  exchange  locks  it  up  for  two  years,  he  makes 
it  his  own,  and  cannot  have  recourse  to  the  person  from  whom  he  receives  it.  See 
Rouleau  vs.  Fourangeav.  K.  B.  Q.  1820. 

Not  due. 

Held,  That  an  action  on  a  note  may  be  maintained  against  the  drawer  before 
it  becomes  due  and  payable,  if  he  absconds.  Shepherd vb,  Henricson.  K.  B.  Q. 
1819. 

Transferred  after  due. 

Held,  1.  That  the  makers  of  a  note  may  plead  by  exception  against  the  holder 
who  received  it  after  it  became  due,  and  who  in  fact  is  a  mere  agent,  all  matters 
which  might  have  been  pleaded  against  the  owner  of  the  note ;  and  obtain  a 
reduction  of  the  usurious  interest  included  in  the  note,  and  also  of  payments  made 
on  account  of  it.  * 

2.  That  payments  made  without  express  imputation  must  be  first  deducted 
from  a  debt  for  which  there  is  security,  and  which  bears  interest.  12  L.  C.  Rep., 
p.  461,  Brookes  et  al.,  App.,  Clegg,  Resp.  In  Appeal;  Lafontaine,  C.  J.,  Duval, 
Meredith,  Mondelet,  J. 

Payment  by  Error. 

Held,  That  the  amount  voluntarily  paid  on  a  protested  bill  of  exchange  by 
the  drawer,  cannot  be  recovered  back,  on  the  ground  of  an  error  in  the  payment 
in  point  of  law.     Caldwell  vs.  Patterson,     K.  B.  Q  1811. 

Promise  to  Pay. 

Held,  That  a  promise  to  pay  to  the  holder,  a  note  which  is  not  indorsed,  is 
sufficient  to  enable  the  holder  to  recover,  if  the  drawer  knew  that  it  had  not  been 
indorsed.     Aylwin  vs.  Crittenden,     K.  B.  Q.  1820. 

Dated  on  Sunday. 

Held,  1.  That  a  promissory  note,  or  agreement  in  writing,  dated  on  a  Sunday, 
and  given  in  payment  of  a  horse  bought  the  same  day,  is  null  and  void  under  the 
45th  Geo.,  c.  10,  and  18th  Vict.,  c.  117. 

2.  That  a  written  undertaking  to  pass,  on  a  subsequent  day,  a  notarial  obli- 
gation for  an  amount  named,  is  not  a  promissory  note,  but  an  agreement,  and 


$4  BILLS  AND  NOTES. 

mnFt  be  sned  npon  as  such,  and  an  action  bronght  as  upon  a  promissory  note 
will  be  dismissed.  9  L.  C.  Rep.,  p.  221,  Coti  ts.  Lemieux.  S.  C.  Q.; 
Stoart,  A.,  Assist.  J. 

Error  in  Date. 

Held,  That  in  an  action  on  note  at  three  months,  against  the  indorser  where 
the  date  of  the  note  was,  in  the  declaration,  set  up  as  of  the  11th,  instead  of  the 
16th  July,  and  the  protest  was  allied  as  of  the  19th  Oct.,  1860,  the  error  will 
not  be  covered  by  an  allegation  of  a  promise  of  the  indorser  to  pay  after  protest, 
and  that  a  demurrer  to  the  declaration  is  well  founded.  Amendment  permitted. 
5  Jurist,  p.  71,  Helliicell  vs.  Mullin.    S.  C.  Montreal;  Badgley,  J. 

As  Security. 

Held,  1.  That  a  promissory  note  made  as  indemnity  for  assuming  liability  for 
a  third  party,  at  the  request  of  the  maker,  is  valid  as  such  indemnity. 

2.  That  the  holder  may  sue  as  soon  as  troubled  and  before  paying  the  debt 
for  which  he  has  become  liable.  5  Jurist,  p.  121,  Perry  vs.  Milne,  S.  C  Mon- 
treal; Berthclot,  J. 

For  Collection. 

Held,  That  the  indorsee  and  holder  of  a  promissory  note,  for  the  purpose  of 
collection,  may  recover  against  the  maker  and  indorser.  3  Rev.  de  Jur.,  p.  255, 
Mim  vs.  PhiJbin  et  al.    Q.  B.  Montreal ;  Jan.,  1848. 

For  Shares. 

C  received  from  D  a  note  signed  by  him  for  £250,  and  indorsed  by  the  other 
defendant,  and  entered  into  an  agreement  with  D,  of  the  same  date,  to  tiie  effect 
that  he  had  that  day  sold  to  D  1000  shares  of  stock  in  certain  slate  works,  and 
that,  on  payment  of  the  note,  he  would  execute  a  transfer  of  the  shares  in  the 
books  of  the  company,  C  to  hold  the  stock  as  collateral  security  for  the  payment 
#f  the  note,  and  that,  if  it  was  not  paid  at  maturity,  to  be  at  liberty  to  sell  the 
stock,  and  apply  the  proceeds  on  the  note. 

In  part  satisfaction  of  the  note,  two  other  notes  of  the  same  parties  were  given 
to  C,  and  the  balance  of  the  first  note  was  paid. 

A  suit  was  brought  on  these  two  notes,  in  the  name  of  H,  the  clerk  of  C,  who 
was  admitted  to  stand  in  C's  place.  The  declaration  set  forth  the  making  of  the 
two  notes  and  their  indorsement  to  C,  and  that  they  were  delivered  by  him  (remis 
et  delivrisj)  to  the  plaintiff  for  value  received,  without  ailing  any  indorsement 
by  C.  The  defendants  pleaded  that  the  plaintiff  was  bound  to  offer  to  transfer 
the  stock,  but  had  refused  to  do  so. 

Held,  1 .  That  the  plaintiff  having  failed  by  his  declaration  to  offer,  and  hav- 
ing refused  to  give  a  transfer  of  the  stock,  his  action  must  be  dismissed. 

2.  That  the  all^tion  as  to  the  delivery  of  the  notes  was  insufficient  to  consti- 
tute the  plaintiff  the  creditor,  the  notes  not  being  payable  to  bearer,  and  not  being 
indorsed  by  C.  10  L  C.  Rep  ,  p.  27,  Ilempsted,  App.,  Drummond  et  ah,  Resp. 
In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Berthelot,  J. ;  Meredith,  J.,  dis- 
lenting. 
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Composition. 

In  an  action  on  a  promissory  note,  made  by  defendant  in  favor  of  plaintiffs,  the 
'defendant  pleaded  that  subsequently  to  the  date  of  the  note,  the  plainti£f  had 
signed  an  acte  of  composition,  between  the  defendant  and  his  creditors  for  1  Os. 
in  the  £,  that  if  the  amount  of  the  note  was  not  included  in  the  schedule  of 
debts,  it  was  from  the  plaintiff's  neglect,  and  a  fraud  upon  the  other  creditors. 

The  plain ti£&  answered  that  the  note  was  given  for  a  debt  due  them  by  a  third 

jyeraoHy  guaranteed  by  defendant,  and  was  signed  on  the  express  agreement  that 

the  composition  was  not  to  apply  to  it,  and  that  plaintiffs  became  parties  to  the 

composition,  only  for  the  debt  directly  due  to  them  by  the  defendant,  and  at  the 

defendant's  request,  and  to  facilitate  a  settlement  with  his  creditors. 

Held,  in  the  Superior  Court,  That  the  taking  of  the  note  and  the  omission 
of  the  amount  of  it  in  the  schedule,  and  withholding  the  knowledge  of  it  from  the 
other  creditors,  was  a  fraud  upon  them,  and  that  the  action  therefore  could  not 
be  maintained. 

Held,  in  Appeal,  That  the  note  taken  under  the  agreement  mentioned,  was 
valid  and  binding  on  the  defendant,  the  note  not  being  prejudicial  to  the  other 
creditors  nor  complained  of  by  them,  and  the  defendant  having  frequently 
acknowledged  to  owe  and  promised  to  pay  the  same.  Judgment  for  amount  of 
the  note.  10  L.  C.  Rep.,  p.  251,  Greenshields  et  al.^  App-,  Plamondon,  Resp. 
In  Appeal;  Lafontaine,  C  J.,  Aylwin,  Duval,  Mondelet,  J.  See  case  in  the 
S.  C.  Montreal,  3  Jurist,  p.  240. 

To  OET  BACK  Note. 

Held,  1.  That  an  action  will  He  against  the  executors  of  the  payee  of  a  note 
to  get  possession  of  the  note  paid  by  one  of  the  makers,  plaintiffs  in  the  cause, 
partly  to  the  payee  during  his  lifetime,  and  partly  \o  the  executors. 

2.  That  in  such  action  the  evidence  is  to  be  governed  by  the  law  of  England 
and  parol  evidence  of  such  pajrment  is  legal  evidence.  10  L.  C.  Rep.,  p.  255 
Carden  et  al,  App.,  FaiUiy  et  a?.,  Resp.  In  Appeal ;  Lafontaine,  C.  J.  Aylwin 
Duval,  Badgley,  Monk,  J. 

Forgery. 

In  an  action  against  an  indorser,  the  defendant  pleaded  by  exception,  that  the 
signatures  indorsed  on  the  notes  were  not  his  signatures,  and  were  written  thereon 
without  his  knowledge,  consent,  or  authority,  and  that  he  was  not  aware  of  the 
eustcnce  of  the  notes  until  notified  of  their  being  protested.  He  also  pleaded  a 
dtfcnse  en  fait.  At  the  bottom  of  the  exception  there  was  an  affidavit  of  the 
defendant  that  all  the  facts  articulated  therein  were  well  founded. 

After  evidence  adduced,  it  was  argued  oiv  behalf  of  the  plainti£&,that  under  the 
87th  sect,  of  the  20th  Vict.,  c.  44,  the  plaintiff  was  entitled  to  judgment,  the 
affidavit  not  being  in  the  form  required  by  the  statute ;  upon  this,  a  motion  wa 
made  by  the  defendant,  to  discharge  the  cause  from  ddihiri^  and  to  have  it 
truck  from  the  roll,  anl  to  be  pe:mitted  to  file  an  affidavit  which  was  pro- 
duced with  the  motion  in  support  of  his  pleas. 
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Held,  That  the  motion  was  inadmissable ;  that  the  right  of  the  plaintiff  to 
have  the  signatures  taken  as  genuine  and  to  judgment,  was  a  droit  acquis,  and 
ought  not  to  be  interfered  with  by  the  court,  the  genuineness  of  the  signatures 
not  having  been  legally  put  in  issue.  10  L.  C.  Rep.,  p.  442,  Dow  vs.  Bro\cne: 
S.  C.  Montreal ;  Smith,  J. 

Held,  in  Appeal,    1,  That  the  affidavit  was  sufficient.      * 

2.  That  the  indorsement  of  the  appellant's  signature  was  forged.     11  L.  C. 

Rep.,  p.  273,  Browne,  -^.pp.,  Dow,  Resp.     Lafontaine,  C.  J.,  Duval,  Meredith, 

Mondelet,  J. ;  Aylwin,  J.,  dissenting. 

RETiaEMENT  BEFORE  DUE. 

Held,  That  the  retirement  of  note  by  a  prior  indorser  before  it  became  due, 
does  not  discharge  a  subsequent  indorser  as  against  a  holder  for  value,  if  there 
was  no  real  payment,  but  a  mere  exchange  of  securities, with  the  express  retention 
of  the  liability  of  the  parties  to  the  note.  5  Jurist,  p.  127,  Bull  vs.  CuriUier 
€t  al.     S.  C.  Montreal ;  Smith,  J. 

Indorsement  for  less  than  Note. 

Held,  That  in  an  action,  by  the  indorsee  against  the  indorser,  upon  a  note  in- 
dorsed for  a  sum  less  than  that  made  payable  by  the  note,  the  plaintiff  cannot 
recover.     Stuart's  Rep.,  p.  456,  McLeod  vs.  Meek,    *K.  B.  Q.  1831. 

Renewal. 

In  an  action  on  note,  the  defendant  pleaded  that  he  had  sent  a  renewal  note  to 
the  plaintifib,  who  had  not  returned  it.  The  plaintiffs  answered,  that  they  had 
refused  to  accept  it  as  a  renewal : 

Held,  That  the  defendant  was  bound,  on  such  refusal,  to  send  and  get  back 
the  note,  and  that  the  fact  of  the  plaintiffs  not  returning  it,  could  not  be 
construed  into  an  agreement  to  renew.  1  Jurist,  p.  285,  Lyman  ct  nl,  vs. 
Chamard,     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Of  Married  Women. 

Held,  That  a  note  by  a  married  woman  is  void.  Guay  vs.  Peltier,  K.  B.  Q.. 
1812. 

Held,  That  a  married  woman's  note  is  an  absolute  nullity  as  regards  her,  but 
the  indorser  may  be  liable  to  the  indorsee.  Lehlanc  vs.  RolUn  et  ux.  McCord, 
(J.  S.)  J.     Cond.  Rep.,  p.  56. 

Held,  That  a  promissory  note,  signed  by  a  wife,  siparee  des  hieiis  from  her  hus- 
band is  null,  if  she  has  not  been  authorized  by  him,  although  the  goods  for  which 
the  note  was  given,  were  purchased  by  her.  1  Jurist,  p.  171,  Badeau  vs.  Brault^ 
Leonard  et  ux.     S.  C.  Montreal ;  Day,  Smith,  Chabot,  J. 

Held,  That  a  promissory  note,  signed  by  a  woman,  siparie  des  liens  is  a  valid 
note  although  not  authorized  by  her  husband.  1  Jurist,  p.  172,  Rivet  et  al.  vs. 
et  ux.     S.  C.  Montreal ;  Rolland,  Day,  Smith,  J. 
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Held,  That  a  note  of  a  woman  siparie  des  btem  made  jointly  and  severally 
with  her  husband,  bat  in  reality  as  his  surety,  is  null  as  respects  her,  under 
the  4th  Vict.,  c.  30.  5  Jurist,  p.  47,  Shearer  ys.  Compain  et  ux.  S.  C. 
Montreal;  Badgley,  J. 

Held,  That  a  note  of  a  married  woman,  Upar6e  des  hienSj  without  the  authority 
of  her  husband  is  valid,  she  being  at  the  time  a  marchande  puhltque.  Judgment 
confirmed.  12  L«  C.  Rep  ,  147,  Beauhien,  App.,  Husson^  Kcsp.  In  Appeal ; 
Lafontaine  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Held,  That  a  promissory  note  of  a  married  woman,  separated  as  to  property 
from  her  husband,  for  provisions  and  necessaries  used  in  the  family,  in  favor  of 
her  husband  and  by  him  indorsed,  is  valid  without  proof  of  express  authority  to 
her  to  sign  the  same.  12  L.  C.  Rep-.,  p.  303,  ChoUt  vs.  Dnplessis.  S.  C.  Mon- 
treal ]  Badgley,  J.     See  thi^  case,  6  Jurist,  p.  81 . 

Execution  oa-sa. 

Held,  That  a  ca-sa  may  be  had  on  a  foreign  bill  protested.  Bowie  vs.  Skinner. 
K.  B.  Q.  1809.  So  on  an  inland  bill  of  exchange.  Georgen  vs.  McCarthy ^  K. 
B.  Q.  1811. 

Held,  That  a  corsa  does  not  lie  on  a  note  to  order,  given  by  an  officer  in  the 
army,  for  value  received.     Eerald  vs.  Skinner,  K.  B.  Q.  1810. 

When  dub. 

Held,  That  where  a  note  is  assigned  after  the  time  appointed  for  payment,and 
there  is  fraud  in  the  transaction,  the  law,  on  slight  grounds,  will  presume  that 
the  indorsee  had  had  knowledge  of  the  fraud,  if  it  appears  that  he  omitted  to 
satisfy  himself  as  to  the  vfdidity  of  the  note.     Eunt  vs.  Lee.  K.  B.  Q.  1813. 

Held,  That  an  action  lies  on  a  note  payable  by  instalments,  as  soon  as  the 
first  day  of  payment  is  past ;  but  it  lies  only  for  the  amount  of  the  first  instal- 
ment, each  of  them  being  considered  as  a  separate  debt.  Clearihue  vs.  MarriSy 
K.  B.  Q.  1820. 

Held,  That  a  promissory  note  at  four  years'  date,  and  having  yet  about  two 
years  to  run,  becomes  immediately  exigible  by  the  insolvency  of  the  defendant. 
2  Jurist,  p.  69.   Lovell  vs.  Meikle.    S.  C.  Montreal ;  Day,  Smith,  Vanfelson,  J. 

To  Absentees. 

Held,  That  a  note  to  one  who  is  absent,  and  who  (as  it  happens)  is  dead,  is 
not  void,  and  his  executors  may  maintain  an  action  upon  it.  Grant  et  al,  vs, 
WiUon.     K.  B.  Q.  1814. 

•  (JooD  Faith. 

The  defendant  gave  a  promissory  note  for  £1000,  payable  twelve  months  af^er 
date  to  C.  L.  or  order  "  as  treasurer  of  the  House  of  Industry,  established  in 
Montreal,"  for  money  lent,  which  note  was  indorsed  over  by  C.  L.,  whilst 
warden  and  treasurer,  after  it  became  due,  to  P.*,  for  a  sum  of  money  lost  to  him 
tt  billiards.  P's  agent  delivered  the  note,  indorsed  in  blank,  to  the  defendant,  who- 
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gave  him  two  notes  of  £500  each,which  were  tnnaferred  and  sued  upon  by  third 
parties.  An  action  being  brought  against  the  defendant,  the  maker,  to  reooTer 
the  £1000,  and  ailing  that  the  defendant  had  fradolentlj  obtained  ponmoioti 
of  the  note  : 

Held,  That  the  defendant  having  acted  in  good  faith  without  notice  or  know< 
ledge  of  want  of  arthoritj  from  the  wardens  of  the  House  of  Industry  to  C.  L. 
to  make  the  indorsement,  or  of  any  breach  of  trust  or  duty  on  his  port,  the  note 
was  discharged,  and  the  action  must  be  dismissed.  1  Rev.  de  Jur.,  p.  27,  Ferrie^ 
App.,  The  Wardens  of  the  House  of  Industry^  Resp.  In  Appeal;  Sir  iunim 
Stuart,  C.  J.,  Bowen,  Panet,  Bedard,  Gairdner,  and  Mondelet,  J. 

Bills  and  Notes,  Interest.     See  Usury. 

"  "      Novation  of.    See  Contract,  Novation. 

<'  ''      Compensation  Against.    See  Pleading,  Compensa- 

tion. 

"  "      Power  op  Agent   to  make.    See   Principal   and 

Agent,  Agent's  Power. 

<^  '^      Transfer  of  by  a  Debtor  en  ileconfiture.    See  Exe- 

cution, Saisie- Arret. 

"  ^-      For  Goods  sold.    See  Action,  Assumpsit 

'<  "      On  Demand  when  due.    See  Bills  and  Notes. 

Judgment,  Oct.  14,  on  a  note  payable  *'  in  the  month  of  October."  Privosti, 
No.  72. 

Judgment  dismissing  action  on  note  made  to  order,  transferred  after  a  know- 
ledge of  a  saisie  arrit.     PrivostS,  No.  106. 

Drawer  of  lettre  de  change  discharged  quand  a  present  until  proof  of  diligence, 
by  holder.     Cons.  Sup.,  No.  16. 

Contrainte  for  payment  of  bill  of  exchange.  PreoosUy  No.  20.  Cons  Sup. 
No.  20. 

Conditional  note  ordered  to  be  paid  in  money.     Cons.  Sup.,  No.  4). 

BANK  CASUIER,  PLAINTIFF. 

Can  an  action  by  a  cashier  of  a  bank  in  his  own  name  "  as  cashier  of  the 
Bank  of  G."  bo  maintained  ?  2  Eov.  de  Jur.,  p.  303.  Ferrie,  App.,  Thampton^ 
Resp.     In  Appeal ;  July,  1838. 

Bailleur  de  Fonds.    See  Registration,  Bailleur  de  Fonds. 
Banality.    See  Seigniorla.l  Rights,  Banalitd. 
Banc  d'Honneur.     See    do.    Banc  d'Honneur. 

Bill  of  Lading.    See  Ships  and  Shipping,  Bill  of  .Lading,  see   also 
"  CARRIERS." 
Books  of  Account  not  Saisissables.    ^ee  Execution. 
Bridge  Tolls.    See  Crown  Mail. 
Brokers,    ^ee  Principal  and  Agent,  Broker. 
Bubble  Act.    See  Ships  and  Shipping,  Bottomry. 
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CAPIAS. 

Affidavit. 

Held,  That  a  capias  ad  resp.  may  be  bad  pendente  lite,  upon  the  usual  affidavit 
that  tbc  defendant  is  about  to  leave  the  country.     Collis  vs.  Hunter.  K.  B.  Q. 
1813. 

Held,^  That  a  capias  ad  resp.  cannot  be  obtained  in  an  action  on  a  judgment 
of  the  King's  Bench,  Montreal.  Hai/  vs.  Caddy ;  K.  B.  Q.  1817  :  but  it  may 
for  pre-liquidated  damages.    Patterson  et  al.  vs.  Far  ran.  K.  B.  Q.  1811. 

Held,  That  a  capias  ad  resp.  sued  out  without  a  judge's  order,  may  be  set 
aside  on  motion,  and  the  defendant  discharged  from  custody  on  fyling  a  common 
appearance.     Desharres  vs.  Chesner.     K.  B.  Q.  1820. 

Held,  That  an  affidavit  to  hold  to  bail,  although  bad  in  part,  may  be  efficient 
for  the  remainder.     Patterson  et  al,  vs.  Boiccn.  K.  B.  Q.  1809. 

Held,  That  an  affidavit  to  hold  to  bail,  cannot  bo  contradicted  by  counter 
affidavits.     Laurence  vs.  Hincklet/,     K.  B.  Q.  1810. 

Held.  That  no  advantage  can  be  taken  of  any  defect  in  an  affidavit  to  hold  to 
bail,  by  an  exception  it  la  forme.     Patterson  et  al.  vs.  JIart.     K.  B.  Q.  1811. 

Held.  That  an  affidavit  to  hold  to  bail  sworn  before  one  of  the  judges  is  suffi- 
cient.    Errwitinger  vs.  Seguin.     K.  B.  Q.  1814. 

Held,  That  an  affidavit  to  hold  to  bail  sworn  to  by  plaintiff 's  wife  is  sufficient. 
Chretien  vs.  McLanc.     K.  B.  Q.  1811. 

Held.  That  an  affidavit  to  hold  to  bail  must  be  positive  that  the  debt  is  due ; 
the  words  "  as  appears  by  the  plaintiff's  books,"  or  "as  the  plaintiff  believes  " 
are  not  sufficient,  and  the  defendant,  in  such  case,  will  be  discharged  on  fyling  a 
common  appearance.  No  counter  affidavit  can  be  fylcd.  Hodgson  vs.  Oliva. 
K.  B.  Q.  1821. 

Held,  That  an  affidavit  as  to  the  existence  and  amount  of  the  plaintiff's  debt, 
made  by  his  attorney,  ad  negotia,  if  it  be  positive,  is  sufficient  to  hold  the  defend- 
ant to  bail.     Sanderson  vs.  Robertson.     K.  B.  Q.  1821. 

Held,  That  if  in  an  affidavit  to  hold  to  bail,  the  cause  of  action  is  not  stated,  or 
is  so  expressed  as  to  show  a  cause  of  action  different  from  that  which  is  set  forth  in 
the  declaration,  the  court  will  discharge  the  defendant  on  common  appearance. 
Miville  vs.  MiviUe.     K.  B.  Q.  1819. 

Held,  That  in  an  action  commenced  by  capias  ad  respondendum,  the  plaintiff 
may  be  ruled  and  compelled  to  return  the  action  into  court  before  the  return  day. 
1  L.  C.  Kep.  KeUy  vs.  Horan,  S.  C.  Q. ;  Bowen,  C.  J.,  Duval,  Meredith,  J. 

Held,  That  an  affidavit  to  obtain  a  capiat  stating  ^'  that  the  defendant  is 
''  indebted  to  the  plaintiff  in  a  sum  of  money  mentioned,  for  board  and  lodging 
-^  daring  the  space  of  six  months,  and  for  articles  of  clothing  furnished  to  him," 
is  insufficient.  As  to  the  necessity  of  Rn'mdahUidncsB*^ personally.''  1  L.  C.  Hep., 
p.  212.     Cuthbert  vs.  Barret,     S.  C.  Q. ;  Duval,  Meredith,  J. 
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Held,  That  the  omission  in  an  affidavit  for  a  caputs  upon  the  ground  that  the 
defendant  was  about  to  leave  the  province  of  Canada,  of  the  words  "  with  intent 
*^  to  defraud  his  creditors  generally,  or  the  plaintiff  in  particular,"  is  fatal.  1  L 
C.  Rep.,  p.  215,  Lamarche  vs.  Lcbrocq,  S.  C.  Q. ;  Bowen,  C.  J.,  Duval. 
Meredith,  J. 

Held,  That  an  affidavit  under  12th  Vict,  c.  42,  "  that  deponent  hath  reason  to 
'*  believe,  and  doth  verily  believe,  that  the  said  F.  A.  W.  is  immediately  about  to 
'^  leave  the  province  of  Canada,  with  intent  to  defraud  his  creditors,  inasmuch  as 
'^  the  said  F.  A.  W.  told  this  deponent  this  morning  that  he  was  leaving,  as 
"  deponent  understood,  on  his  way  to  California,  and  deponent  has  been  told  by 
**  others  that  the  said  F.  A.  W.  was  about  to  leave  for  Calilbrnia,"  was  sufficient 
and  motion  to  quash  the  capias  rejected.  1  L.  C.  Rep.,  p.  351,  Benjamin  vs. 
Wilson,     S.  C.  Montreal ;  Day,  Smith,  Vanfelson,  J. 

Held,  That  an  affidavit,  under  the  12th  Vict.,  c.  42,  to  the  effijct  that  the  de- 
fendant had,  without  plaintiff's  knowledge,  taken  away  goods  placed  with  plain- 
tiff as  secui'ity  for  the  payment  of  a  note ;  that  the  defendant  had  promised  to 
deliver  a  horse  to  plaintiff  to  indemnify  him,  but  refused  to  deliver  the  horse,  that 
defendant  was  a  stranger,  and  had  failed  to  keep  his  appointments,  and  promises  to 
pay,  and  had  withdrawn  himself  from  his  creditors ;  and  that  deponent  had  been 
informed  that  the  defendant  was  likely  to  clear  out,  and  leave  this  province,— 
will  be  considered  insufficient.  1  L.  C.  Rep.,  p.  352,  Leeminy  vs.  Cochrane, 
S.  C.  Montreal ;  Day,  Mondelet,  J. 

Held,  That  an  affidavit  that  deponent  has  been  credibly  informed  '*  that  the 
defendant,"  between  certain  dates  mentioned,  "  hath  secretly  removed,  and  is  still 
"  removing  his  personal  property,  furniture,  and  effects  from  his  dwelling  house  in 
"  S.  aforesaid,  with  an  intent  suddenly  to  depart  this  province,  and  to  defraud 
^*  the  deponent  and  his  creditors  generally,"  will  be  held  insufficient,  on  the  ground 
that  the  name  of  the  party  from  whom  the  information  was  derived,  should  have 
been  disclosed.  Capias  quashed.  1  L.  C.  Rep.,  p.  357,  Cornell  vs.  Merrill. 
S.  C.  Montreal ;  Day,  Smith,  J. 

Held,  That  a  capias  ad  respondendum  will  be  quashed  where  the  cause  of  action 
set  forth  in  the  affidavit,  is  different  from  that  set  forth  in  the  declaration.  1 
L.  C.  Rep.,  p.  389,  Mailhot  vs.  Bemier,     S.  C.  Q. ;  Duval,  Meredith,  J. 

Held,  That  the  2nd  Geo.  4,  c.  2,  requiring  that  a  plaintiff  residing  in  Upper 
Canada,  in  order  to  obtain  a  capias  should  make  oath,  that  his  debtor,  also  resid- 
ing in  Upper  Canada,  has  no  property  there,  out  of  the  proceeds  of  which  he  can 
reasonably  expect  to  be  paid,  is  virtually  repealed  by  the  Acts  8th  Vict.,  c.  4S. 
and  12th  Vict.,  c.  42,  applying  to  both  sections  of  the  province.  3  L.  C.  Rep., 
p.  100.     Whitly  vs.  Bourke,     S.  C.  Q. ;  Racquet,  Duval,  J. 

Held,  That  an  affidavit  is  insufficient  in  an  action  for  damage  to  goods  on  board 
ship,  unless  it  states  that  the  goods  were  so  damaged  while  in  the  custody  and 
safe  keeping  of  the  defendant,  and  before  delivery.  3  L.  C.  Rep.,  p.  148, 
Gale  et  ah  vs.  Brown.     S.  C.  Q. ;  Bowen,  C.  J.,  Duval,  Meredith,  J. 

Held,  That  in  an  affidavit  for  aipias  the  grounds  of  belief  that  the  defendant 
was  about  to  leave  the  province,  with  intent  to  defraud  j  namely  that  the  defend- 
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aiTt's  vessel  is  loaded  and  ready  for  sea,  and  that  the  defendant  intends  sailing  in 
her,  and  has  told  the  defendant  that  he  would  not  return  to  Canada,  are  suffi- 
cient.   4  L.  C  Rep.,  p.  157.    Wilson  vs.  Betd.  S..  C.  Q.;  Duval,  Caron.  J. 

Held,  That  in  an  affidavit  for  oipicLs  it  is  necessary  to  state  that  the  defen- 
dant is  immediately  about  to  leave  the  province  with  an  intent  to  defraud  his 
cnditors  in  general,  or  tJie  plaintiff  in  particular.  4  L.  C.  Hep.,  p.  159,  Wilson 
vs.  Ray,     S.  C.  Q. ;  Bowen,  C.  J.,  Duval,  Meredith,  J. 

Held,  That  an  affidavit  for  capias,  stating  as  the  grounds  of  the  fraudulent 
intent,  that  the  defendant  is  a  sea-faring  man  about  to  leave  the  province  with 
his  vessel,  and  may  never  return  ;  and  that  he  ,has  made  no  provision  for  the 
payment  of  the  debt,  is  sufficient.  4  L.  C.  Rep.,  p.  218.  S.  C.  Q.  j  Duval, 
Meredith,  Caron,  J. 

Held,  1.  That  a  creditor  for  a  sum  under  £10  may  obtain  a  cession  of  other 
debts  and  sue  out  a  writ  of  capiis  against  the  defendant,  if  the  amount  in  all 
exceeds  £10  cy. 

2.  That  signification  of  such  cession  before  suit,  i»  not  necessary. 

3.  That  an  affidavit,  stating  as  the  grounds  of  fraudulent  intent,  that  the  vessel 
of  which  the  defendant  is  master,  is  loaded  and  ready  to  go  to  sea  with  the  defen- 
dant as  master,  and  that  the  defendant  has  stated  that  he  was  immediately  about 
to  sail  tio  parts  beyond  sea,  is  sufficient.  4  L.  C.  Rep.,  p.  378,  Quinn  vs. 
Aicheson,     S.  C.  Q. ;  Duval,  Meredith,  Caron,  J. 

Held,  That  an  affidavit  for  a  capias,  that  the  defendant,  who  resided  at 
Rouse's  Point,  in  the  United  States,  is  upon  the  point  of  immediately  leaving 
the  province  to  go  to  the  United  States,  and  giving  the  name  of  plaintiff's  infor- 
mant, discloses  no  intention  of  fraud,  and  is  insufficient.    4  L.  C.  Rep.,  p.  402 
Larocque  vs.  Clarke.     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  an  affidavit  stating  as  the  ground  of  the  fraudulent  intent  that 
the  defendant  refuses  to  pay  the  sum  sworn  to  be  due ;  that  the  vessel,  of  which 
the  defendant  is  master,  is  immediately  about  to  sail  for  Europe,  and  the  defend- 
ant is  to  sail  therein,  is  sufficient.  5  L.  C.  Rep.,  p.  42,  Lc/evre  dit  Vgrmeite 
vs.  Tulhck.     S.  C.  Q. ;  Duval,  Meredith,  Caron,  J. 

Held,  That  an  affidavit  for  a  cipias  made  by  the  bookkeeper  of  a  branch  of  a 
bank,  is  sufficient.  Bank  of  Upper  Canada  vs.  Alain  ct  al,  5  L.  C.  Rep.  p.  318. 
S.  C.  Q. ;  Bowen,  C.  J.,  Morin,  Badgley,  J. 

As  to  what  allegations  will  be  sufficient  in  an  affidavit  for  capias ,  see  5  L.  C. 
Rep.,  p.  422,  Tessier  vs.  Felletier.     S.  C.  Q. ;  Stuart,  J.,  Parkin,  Asst.  J. 

1.  Held  that  an  affidavit  for  capias  is  sufficient  if  it  alleges  (as  the  ground  of 
deponent's  belief  that  the  defendant  is  about  to  leave  the  province)  that  defend- 
ant is  a  mariner,  having  no  domicile  in  the  province,  and  is  about  to  sail  with 
his  ship. 

2.  That  it  is  not  necsssary  to  state  that  defendant  has  been  asked  to  pay  the 
debt  and  has  refused  to  do  so. 

3.  An  all^tion  "  that  without  the  benefit  of  a  writ  of  capias  the  creditor  will 
•*  lose  his  debt  or  sustain  damage  "  is  sufficient  without  the  words  "  will  lose  his 
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"  remedy."  6  L.  C.  Rep.,  p.  15,  Hasset  vs.  MulcaKey,  S.  C.  Q.;  Stuart,  J., 
Parkin^  AsBt.  J. 

Held,  That  a  capias  ad  respondendum  may  issue  as  well  after  as  before  jadg- 
ment,  against  a  debtor  about  to  leave  the  proyince  with  intent  to  defraud  his 
creditors.  3  L.  C.  Rep.,  p.  456,  Gale  vs.  Allen,  8.  C.  Quebec ;  Bowen,  C.  J., 
Meredith,  J. 

Held,  That  it  was  not  necessary  to  make  oath  that  the  plaintiff,  without  the 
benefit  of  a  writ  of  capias  ad  respondendum  against  the  body  of  the  defendant 
may  be  deprived  of  his  remedy.  6  L.  C.  Rep.,  p.  32,  Tetu  et  aL  vs.  Pettier^ 
S.  C.  Q.;  Staart^  J.,  Parkin,  Asst.  J. 

So  held  also  in  Ldievre  vs.  Donelly,  4  L.  C.  Rep.,  p.  247.  S.  C.  Quebec ; 
Bowen,  C.  J.,  Meredith,  Morin,  J. 

Held,  That  under  the  12th  Vict.,  c.  38,  a  writ  of  capias  signed  '^  F.  Mar- 
chand,  Clerk  of  the  Circuit  Court,"  attested  with  the  Seal  of  the  Circuit  Court, 
St.  Johns,  headed  in  the  margin,'^ In  the  Superior  Court,''  and  returned  into 
Superior  Court,  Montreal,  is  irregular.  That  such  writ  is  not  a  writ  in  the 
Superior  Court,  as  required  by  the  Judicature  Act.  6  L.  C.  Rep.,  p.  175,  Hitch- 
code  vs.  Meigs^    S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  1.  That  an  affidavit  for  capias  shows  no  legal  indebtedness  in  ailing 
that  the  defendant  is  personally  indebted  to  the  plaintiff  '^  in  the  sum  of  £150  cy» 
^^  for  the  amount  of  the  penal  sum  or  penalty  stipulated  and  specified,  in  and  by 
^'  his  bond,  made  and  executed  at  Stanbridge  on  the  29th  April,  1843,  contin- 
^<  gent  and  conditioned  the  said  penalty,  upon  him  the  said  defendant,  giving 
"  to  the  said  deponent,  one  S.  J.  Allen,  a  good  and  sufficient  warranted  deed  of 
^^  two  lots  (described)  to  be  divided  between  them,"  notwithstanding  the  allegation 
of  a  division  of  the  lots  as  agreed  on,  and  a  granting  a  deed  of  one  of  the  lots  to 
said  Allen  by  the  defendant,  and  the^refusal  of  the  defendant,  when  called  upon, 
to  give  the  plaintiff  a  deed  of  the  other  lot. 

2.  That  plaintiff's  right  is  to  sue  to  obtain  a  deed,  and,  in  default  thereof,  the 
sum  stipulated  as  damages.  6  L.  C.  Rep.,  p.  478.  Allen  vs.  Allen.  S.  C.  Mon- 
treal ;  Day,  Vanfelson,  Mondelet,  J. 

Held,  1.  That  an  affidavit  for  capias  in  which  the  creditor's  name  is  *'  Joutras  " 
is  good,  although  styled  ^*  Justras"  in  the  writ  and  declaration. 

2.  That]  an,  allegation  in  such  affidavit,  that  the  defendant  is  personally 
indebted  to  the  plaintiff  for  work  done  by  the  plaintiff  for  the  defendant,  and  for 
wages  and  salary  earned  by  plaintiff  in  the  service  of  the  defendant,  is  good, 
although  it  is  not  stated  that  the  work  was  done  "  at  the  instance  and  request  of 
the  defendant."  7  L.  C.  Rep.,  p.  420,  Joutras  vs.  Dunlop,  S.  C.  Q.  ; 
Meredith,  Morin,  Badgley,  J. 

Held,  1.  That  in  an  affidavit  for  capias,  which  shows  a  personal  cause  of  action, 
the  auction  that  the  defendant  is  "personally  indebted,"  is  unnecessary. 

2.  That  in  such  affidavit  the  all^tion  that  the  plaintiff  "  may  lose  his  wd 
debt,  or  sustain  damage  is  sufficient,"  and  is  equivalent  to  the  all^tion  •*  that 
qe  may  be  deprived  of  his  remedy."  7  L.  C.  Rep.,  p.  425,  Lampson  vs.  Smith, 
S.  C.  Q. ;  Meredith,  Morin,  Badgley,  J. 
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Hddy  That  the  petition  for  capias  in  this  case  oould  not  be  dismissed  on 
demnnrer.  8  L.  C.  Rep.,  p.  152,  Foster  et  al.  vs.  Dorian  'et  ah  S.  C.  Q.  \ 
Bowen^  C.  J. 

Held,  That  the  affidavit  for  caputs,  for  refusal  to  make  an  assignment  under 
the  22nd  Vict.,  c.  5,  made  in  this  case,  was  sufficient.  9  L.  C.  Eep.,  p.  261, 
McFarlane  vs.  BeUiveau.     S.  C.  Montreal ;  Badgley,  J. . 

Held,  That  an  affidavit  for  capias  ad  respondendum  which  alleges  ^'  that  the 
''  defendant  is  about  to  leave  the  province,  and  that  the  belief  of  deponent  that 
"  he  is  about  to  leave  the  province,  with  intent  to  defraud  the  plaintiff  is  founded, 
"  &o.,"  is  insufficient  under  the  12th  Vict.,  c.  42,  sect.  2,  and  that  the  affidavit 
must  specifically  all^e  that  the  defendant  is  about  to  leave  the  province,  tmth 
intent  to  defraud,  dhc.  10  L.  C.  Rep.,  p.  204,  L' Hoist  vs.  Butt^.  S.  C.  Q. ; 
Stuart,  Asst.  J. 

The  plaintiff  in  an  affidavit  for  capias  ad  respondendum  gave  as  the  grounds 
of  his  belief  '^  that  he  was  this  day  informed,  by  A.  and  B.,  that  the  defendant 
''  has  all  his  goods  packed  for  a  start  from  Canada,  and  that  he  will  leave  this 
''  province  to-morrow,  and  will  not  return  again,  and  that  he  intends  leaving  with 
"  the  fraudulent  intent  aforesaid.''  On  a  petition  by  the  defendant  to  be  released 
from  custody,  the  two  parties  A.  and  B.  examined  on  his  behalf,  deposed  in  effect, 
that  they  only  said,  that  the  defendant  was  going  to  leave  for  New  York, 

In  cross  examination  of  the  petitioners  witnesses,  the  plaintiff  went  into  proof 
of  other  facts,  tending  to  show  the  fraudulent  intent. 

Held,  1.  That  such  proof  may  legally  be  made,  and  that  the  plaintiff  is  not 
restricted  to  the  precise  matters  set  up  in  his  affidavit. 

2.  That,  in  the  case  submitted,  although  the  affidavit  was  directly  contradicted 
by  the  two  parties  from  whom  the  plaintiff  declared  he  had  received  his  informa- 
tion, yet  there  was  sufficient  of  record  to  show  that  the  defendant  was  about  to 
leave  the  province  with  fraudulent  intent.  1  L.  C.  Rep.,  p.  240,  Blankensee, 
App.,  Sharpleyy  Resp.  In  Appeal ;  Aylwin,  Duval,  and  Bruneau,  J. ;  Lafon- 
taine,  G.  J.,  Mondelet,  J.,  dissenting.     Same  case,  6  Jurist,  p.  288. 

Held,  That  an  affidavit  for  capias,  which  sets  forth  the  essential  allegations  as 
required  by  the  12th  Vict.,  c.  42,  but  in  the  disjunctive  and  not  in  the  conjunc- 
tive form,  is  bad  and  the  capiat  must  be  quashed.  11  L.  C.  Rep.,  p.  5,  Talbot 
vs.  Donnelly,     S.  C.  Q. ;  Stuart,  J. 

Held,  That  the  affidavit  must  state  that  defendant  is  personally  indebted 
to  plaintiff.  1  Jurist,  p.  5,  Alexander  y^,  McLachlan.  S.^C.  Montreal;  Day? 
SmiU),  Badgley,  J. 

Held,  1.  That  the  sufficiency  of  an  affidavit  for  capias  will  not  be  tried  on 
petition. 

2.  That  a  petition  to  discharge  a  defendant  from  arrest,  under  the  12th  Vict., 
c.  42,  may  be  made  after  issue  joined.  2  Jurist,  p.  71,  Chapman  vs.  Blarfner- 
hisset.    S.  C.  Montreal ;  Mondelet,  J. 

Held,  That  exception  cannot  be  taken  to  the  affidavit  for  capias,  or  to  the 
matter  therein  disclosed  after  final  judgment  in  the  cause.  2  Jurist,  p.  163, 
Bogan  et  al,  vs.  Gordon,     S.  C.  Montreal ;  Mondelet,  J. 
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Held,  That  a  atpias  will  not  be  quashed  on  the  ground  that  the  rea$(m$  of 
belirf  in  the  affidavit  do  not  specifially  allege  any  fraudulent  intent  on  the  part  of 
the  defendant.  2  Jurist,  p.  186.  Henderson  vs.  Enness.  S.  C.  Montreal; 
Smith,  J. 

Held,  That  a  reference  (made  in  an  affidavit  for  capias)  to  the  declaration, 
for  the  cause  of  debt,  is  sufficient.  2  Jurist,  p.  194,  Male  vs.  Lahdle.  S.  C. 
Montreal  j  Day,  J. 

Held,  1.  That  fraudulent  preferences  to  creditors  by  a  defendant  after  his  insol- 
vency, do  not  amount  to  secretion,  and  therefore  form  no  ground  for  capias, 

2.  That  the  defendant's  intention  to  go  to  Boston,  coupled  with  the  fraudulent 
preference^,  and  his  treatment  of  the  plaintiff 's  agent  when  he  called  upon  him 
to  make  an  assignment,  by  telling  him  not  to  bother  him,  were  circumstances 
sufficiently  strong  to  show  that  his  intention  was  to  defraud  plaintiff.  4  Jjirist, 
p.  48,  Tremain  vs.  Sansum,     S.  C.  Montreal ;  Monk,  J. 

Held,  That  the  words,  **  bookkeeper,  clerk,  or  legal  attorney,"  in  the  25th 
Geo.  3,  c.  2,  are  not  sacremcnt^lsj  and  that  an  affidavit  by  A.  S.  "  Cashier  of  the 
Branch  of  the  Montreal  Bank  at  Quebec  "  was  sufficient.  2  Rev.  de  Jur.,  p. 
328,  Coate^i  App.,  vs.  Bank  of  Montreal ,  Resp.     In  Appeal ;  July,  1840. 

Held,  That  an  affidavit  for  capitis  is  sufficient  which  alleges  that  defendant 
has  sold  his  saw  mill  and  all  his  wood,  and  was  keeping  himself  and  his  property 
concealed,  and  had  taken  no  steps  to  satisfy  plaintiff 's  demand.  Perrault  vs. 
Deshve,     S.  C.  Montreal,  1854;  Day,  Smith,  Mondelet,  J ;  Cond.  Rep.,  p.  19. 

Held,  1.  That  a  claim  arising  out  of  a  contract  made  in  Scotland  to  deliver 
passengers  lug;^e  in  Montreal,  where  delivery  failed  to  be  made,  is  not  a  cause 
of  action  arising  in  a  foreign  country  under  the  Consolidated  Statutes  of  Lower 
Canada,  c.  87,  sect.  7. 

2.  That  judgment  having  been  rendered  in  the  District  of  Montreal,  on  a  breach 
of  such  contract  in  favor  of  a  passenger  whose  baggage  was  not  delivered,  a  capias 
ad  resjwndendum  will  lie  against  the  defendant,  in  Lower  Canada. 

3.  That  an  affidavit  for  capias  is  sufficient  which  alleges,  that  the  grounds  of 
belief  of  fraud  are,  that  the  defendant  is  a  sea-faring  man,  resident  without  Canada 
and  in  Great  Britain,  and  temporarily  within  the  province,  as  master  of  a  sea- 
going vessel  which  is  immediately  about  to  leave,  and  from  the  defendant  having 
made  and  making  no  attempt  to  pay  the  plaintiff's  debt,  and  having  absented 
himself  from  the  province  in  1860  immediately  after  the  rendering  of  the  judg- 
ment against  him,  although  in  each  of  the  three  years  next  preceding  he  had 
been  in  the  province  as  master  of  a  ship.  5  Jurist,  p.  148,  AfcDougall  vs.  Tor- 
rance.    S.  C.  Montreal ;  Monk,  J. 

Held,  1.  That  in  an  affidavit  for  capiat  it  is  not  necessary  to  allege  that  with- 
out the  issuing  of  the  capias  the  plaintiff  will  suffer  damage,  or  lose  his  debt,  nor 
to^sk  for  the  issuing  of  such  writ,  ajlat  for  the  writ  being  sufficient. 

2.  That  it  is  not  necessary  to  allege  that  the  deteriorations  (under  the  Conso- 
lidated Statutes  of  Lower  Canada,  c.  47,)  have  been  made  wilfully^  if  it  appears 
they  did  not  occur  by  accident,  nor  in  the  usual  course  of  events. 
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3.  That  the  affidavit  which  contains  allegations,  as  required  by  law,  makes 
/proof  prima /cuie^  and  the  plaintiff  is  not  hound  to  adduce  other  proof  on  a  gen- 
eral denial,  contained  in  the  petition  for  release. 

4.  A  defendant  arrested  is  not  ei^titled  to  his  liberation,  by  reason  that  the  real 
estate  of  which  he  becaoie  cuHjudicalaire  at  a  sum  less  than  the  hypotheques  upon 
it,  was  afterwards  sold  for  a  sum  greater  than  the  amount  of  such  hypotheques. 
5  Jurist,  p.  1^8,  DoutreYS,  McGuiness.     S.  C.  Montreal;  Monk,  J. 

Held,  That  in  the  case  of  a  capias  for  deteriorations  to  real  estate  under  the 
statute,  it  is  not  sufficient  that  all  the  terms  and  expressions  of  the  statute  be 
found  in  the  petition  or  motion  for  a  rule,  but  they  must  be  found  also  in  the  rule 
itsel£  5  Jurist,  p.  160,  Varin  vs.  Cookj  and  McGuinnes  et  al,  raises  en  cause. 
S.  C.  Montreal ;  Badgley,  J. 

Held,  That  where  an  affidavit  for  capias  sets  out  a  debt  of  £10  cy.,  amount 
of  two  obligations  due  by  defendant,  and  transferred  to  plaintiff  without  signijir 
cation  of  the  transfer,  the  motion  to  quash  the  capias  will  be  granted,  on  the 
ground  that  everything  necessary  to  give  a  right  to  the  writ,  should  be  alleged. 
Aye  vs.  McAllister.     Cond.  Rep.,  p.  28. 

Held,  That  an  affidavit  for  capitis  setting  out  that  the  defendant  was  of  Bur- 
lington in  the  United  States  of  America,  and  that  he  was  informed  that  the 
defendant  was  about  to  leave  the  province,  and  that  he  verily  believed  that  it  was 
with  intent  to  defraud  him,  the  plaintiff,  was  held  insufficient.  Larocque  vs. 
Clark.     8:  C.  Montreal ;  Cond.  Rep.,  p.  67. 

Held,  That  an  affidavit  commencing  "J.  S.  of  the  City  of  Montreal,  book- 
**  keeper  of  H.  H.,  the  plaintiff,  being  dulj^  sworn,  doth  depose  and  say,"  is  suffi- 
cient without  any  statement  in  the  body  of  the  affidavit  that  he  is  such  book- 
keeper. 12  L.  C.  Rep.,  p.  84,  Hogan  vs.  Hoskins.    S.  C.  Montreal ;  Badgley,  J. 

Held,  That  an  affidavit  for  a  capiat  may  contain  several  different  averments  of 
debt  inconsistent  with  one  another,  and  is  not  void  because  one  of  them  is  insuffi- 
cient.    12  L.  C.  Rep.,  p.  115,  Green  vs.  Hatfield.     S.  C.  Q. ;  Taschereau,  J. 

Held,  That  a  capias  ad  respondendum  issued  against  a  defendant  by  reason 
of  his  having  concealed  his  goods  and  effects,  with  intent  to  defraud  his  creditors 
in  general,  and  the  plaintiff  in  particular.  Will  be  quashed,  if  it  be  established  that 
the  defendant  has  not  done  away  with  his  effects ;  that  at  the  time  he  had  no 
goods ;  and  that  the  goods  done  away  with  were  the  property  of  his  wife,  notwith- 
standing these  goods  were  responsible  for  plaintiff's  rent.  12  L.  C.  Rep.,  p.  222, 
Gtndron  vs.  Leinieux^  and  Lemieux,  Petitioner.     S.  C.  Q.  1857 ;  Morin,  J. 

Foreign  Country. 

Held,  1.  That  the  colony  of  Barbadoes  is  a  foreign  country  within  the  mean- 
ing of  the  Consolidated  Statutes  of  Lc^er  Canada,  c.  87,  sect.  8 ;  and  conse. 
qa^tly  that  a  party  arrested  for  a  debt  alleged  to  have  been  contracted  at  Bar. 
badoes  will  be  discharged. 

2.  That  a  notice  of  petition  for  release  served  on  a  Saturday  between  4  and  5 
o'clock  P.  M.  for  Monday  at  10  o'clock  A.  M.,  is  sufficient.  6  Jurist,  p.  312, 
Trobridge  et  al.  vs.  Morange.     S.  C.  Montreal ;  Smith,  J. 
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Apfbdavit  under  22nd  Vict.,  c.  5. 

Held,  That  an  affidavit  for  capias  under  the  22nd  Vict.,  o.  5,  sect.  48,  whicE 
does  not  disclose  the  grounds  for  the  allegation  ''  that  the  defendant  is  a  trader,. 
'^  and  that  he  is  notoriously  insolvent,  and  has  refused  to  compromise,  or  arrange 
"  with  his  creditors/'  and  omits  the  allegation  that  he  has  refused  to  make  a 
cession  de  hiens  to  them,  is  bad,  even  although  it  be  allied,  as  required  by  the 
12th  Vict.^  c.  42,  that  ^^  he  has  secreted  his  estate,  debts,  and  effects,  with  intent 
''  to  defraud,*'  &c.,  and  that  the  capias  will  be  quashed  on  motion.  9  L.  G.  Rep., 
p.  305,  Warren  et  ah,  App.,  Morgan^  Resp.  In  Appeal ;  Lafontaine,  C.  J., 
Aylwin,  Duval,  Meredith,  J. 

Held,  That  in  such  affidavit,  it  is  necessary  to  all^ : — 1.  The  insolvency 
of  the  debtor ;  2.  That  he  refuses  to  make  an  assignment  of  his  effects  in  favor 
and  for  the  advantage  of  his  creditors.  11  L.  C.  Rep.,  p.  446,  Eamel  et  at. 
vs.  Cdti  et  ah     S.  C.  Q. ;  Stuart,  J. 

Second  Arrest. 

Held,  1.  That  a  defendant  must  be  completely  and  fully  restored  to  liber^ 
before  he  can  be  arrested  on  a  second  capias  by  the  same  plaintiff, 
Semhle,  that  by  another  party  a  re-arrest  would  be  good. 

2.  That  a  service  upon  a  defendant,  on  his  arrest  entre  deux  guichets,  is  a  ser- 
vice upon,  or  arrest  of  a  party,  still  remaining  under  the  charge  of  the  jailor.  11 
L.  C.  Rep.,  p.  479,  Hamel  ct  ah  vs.  C6U  et  ah     S.  C.  Q. ;  Stuart,  J. 

Surrender. 

Held,  under  the  12th  Vict.,  c.  42,  sect.  12,  That  two  years  after  judgment 
against,  a  defendant  arrested  by  capias,  notwithstanding  an  action  brought  by 
plaintiff  against  the  bail  to  the  sheriff,  on  assignment  of  bail  bond,  the  court 
will  on  cause  shown,  allow  security  to  be  given,  for  the  surrender  of  the 
defendant,  as  provided  by  the  8th  section  of  that  act.  9  L.  C.  Rep.,  p.  49, 
Lefevre  vs.  ValUe.     S.  C.  Montreal ;  Badgley,  J. 

Jurisdiction. 

Held,  1.  That  the  quashing  of  a  capias  in  an  action  for  less  than  £15,  does  not 
deprive  the  Superior  Court  of  jurisdiction    over  future  proceedings  in  such 

action. 
2.  That  a  question  of  jurisdiction  cannot  be  tried  on  motion.      1  Jurist,  p. 

188,  Elioes  vs.  Francisco,     S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  That  a  petition  for  liberation  from  arrest,  under  a  capias  ad  respondent 
divm  concluding  that  the  capias  be  qflashed,  cannot  be  entertained  by  a  judge  in 
vacation  for  want  of  jurisdiction.  2  Jurist,  p.  167,  Jlogan  et  ah  vs.  Gordon, 
S.  C.  Montreal ;  Day,  J. 

Return  op  Writ. 

Held  That  the  delay  to  appear  is  established  in  favor  of  the  defendant,  and 
a  writ  of  capias  may  be  ordered  to  be  returned  before  the  return  day. 
Mackie  vs.  Cox.    S.  C.  Montreal;  Cond.  Rep.,  p.  44. 
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CAPIAS  AD  SATISFACIENDUM, 
Under  25th  Geo.  3,  c.  22. 

Held,  That  no  ca.  sa.  can  be  issned  on  a  judgment  obtained  by  the  payee  of 
a  note  against  the  maker,  although  the  note  is  made  payable  to  order,  the  parties 
not  being  merohants  or  traders,  and  the  note  not  purporting  to  be  for  value  re- 
ceived in  goods,  wares,  or  merchandise,  Herold  vs.  Skinner,   Pyke's  Rep.,  1801  • 
Sewell,  C.  J. 

Held,  That  by  the  12th  Vict.,  c.  42,  execution  against  the  body  by  writ  of 
capias  ad  satisfaciendum  has  been  abolished.  6  L.  C.  Kep.,  p.  462,  U.  C,  Bank 
vs.  Kerk.     S.  C.  Q.;  G.  0.  Stuart,  Gauthier,  J.,  Taschereau,  Asst.  J. 

Held,  1.  That  afW  judgment  declaring  a  capias  ad  respondendum  valid,  a 
capias  ad  satisfaciendum  will  issue  on  proof  by  plaintiff,  petitioner,  that  the 
defendant  under  bail,  has  not,  according  to  the  12th  Vict.,  c.  42,  fyled  in  the 
prothonotary's  office  a  statement,  under  oath,  of  all  his  credits,  property,  and  effects 
and  such  defendant  will  be  imprisoned  for  a  space  of  time  not  exceeding  one 
year. 

2.  That  defendant  need  not  have  notice  of  such  petition.     4  Jurist,  p.  367 
McFaria^ne  vs.  Belliveau.     S.  C.  Montreal ;  Badgley,  J. 
Capias,  Appeal.    See  Appeal,  Interlocutories. 

^^  See  Appeal,  Judgment  in  Vacation. 
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LUOQAQE — ^VaLUE. 


Held,  1.  That  where  a  steamboat  running  between  Quebec  and  Montreal  as  » 
tow-boat,  takes  the  place  of  a  passenger  boat,  the  owner  is  subject  to  the  liabilities 
and  duties  of  a  common  carrier,  with  respect  to  the  luggage  of  the  passengers. 

2.  That  where  a  passenger  on  board  such  boat  leaves  luggage  outside  of  the 
cabin  door,  and  is  told  by  an  employ 6  on  board  the  boat,  that  it  is  safe  there  the 
owner  of  the  steamboat,  in  the  event  of  the  luggage  being  taken  away  and  lost  is 
liable  for  the  value  thereof.  5  L.  C.  Rep.,  p.  203,  Bankier  et  ux.  vs.  Wilson, 
C.  C.  Q. ;  Power,  J. 

Held,  1.  That  common  carriers  are  responsible  for  money  bond  Jide  taken  for 
travelling  expenses  and  personal  use,  to  such  reasonable  amount  as  a  prudent 
person  would  deem  necessary  and  proper  to  be  placed  in  a  traveller's  trunk. 

2.  That  where  a  traveller  is  a  ship-master,  common  carriers  are  responsible  for 
a  dressing  case,  and  for  night  glasses  or  telescopes,  upon  the  presumption  that  he 
may  reasonably  have  thought  they  would  be  useful  to  him,  in  the  course  of  his 
intended  voyage  across  the  Atlantic. 

3.  That  the  traveller's  oath  to  establish  the  value  of  the  contents  of  his  lost 
irank  is  admissible  in  such  cases,  as  no  one  but  himself  b  likely  to  be  acquainted 
with  its  contents. 
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4.  That  in  each  case,  carriers  are  not  responsible  for  articles  of  jewellery,  as  thej 
cannot  be  regarded  as  part  of  a  man's  luggage.  9  L.  C.  Rep.,  p.  169,  CadwaU- 
adder  vs.  The  Grand  Trunk  Co,     8.  C.  Q  ;  Meredith,  J. 

Held,  That  the  owner  of  a  trunk  which  was  lost  by  the  negligence  of  a  eom- 
mon  carrier,  will  be  allowed  in  an  action  against  the  carrier,  and  ex  necestitate  reij 
to  prove  by  his  own  oath  the^contents  of  the  trunk  and  their  value.  3  Jurist,  p. 
86,  Bohson  vs.  Hooker  et  al,     C.  C.  Montreal ;  Berthelot,  J. 

Held,  1.  That  in  an  action  against  a  carrier,  the  plaintiff's  oath  will  be  reoeived 
as  to  the  contents  of  a  trunk  which  had  been  broken  open. 

2.  That  the  captain  of  a  ship  is  liable  for  a  ZacZ^'«  jewellery,  stolen  out  of  one 
of  her  trunks  during  the  voyage.  4  Jurist,  p.  132.  8.  C.  Montreal ;  Badg- 
ley,  J. 

Held,  That  in  an  action  against  a  carrier  for  the  value  of  goods  lost,  the  oath  of 
the  plaintiff  will  be  taken  when  the  defendants  are  unable  to  answer  on  interrog&to- 
ries  as  to  what  that  value  was.  1  Jurist,  p.  93,  Hohbg  vs.  SindcaJ  ei  al,  8.  C. 
Montreal;  Smith,  Mondelet,  Chabot,  J. 

As  to  oath  of  passenger  to  contents  of  a  box,  see  2  Rev.  de  Jur.,  p.  330, 
Pudor  vs.  Boston  <Sc  Maine  K  R     State  of  Maine  8.  C,  1847. 

To  an  action  brought,  by  a  lady  passenger,  against  the  owners  of  a  sea-going 
vessel,  trading  between  Glasgow  and  Montreal,  for  the  value  of  jewellery  in  a  trunk 
placed  in  the  hold  of  the  vessel,  and  not  delivered  at  Montreal,  the  defendants 
pleaded,  that  the  loss  happened  without  any  fault  or  privity  on  their  part,  but  by 
reason  of  robbery,  embezzlement,  or  secreting  thereof;  that  the  plaintiff  did  not 
insert  in  the  bill  of  lading,  or  in  any  way  declare  in  writing,  to  the  master  of  the 
vessel,  the  true  nature  and  value  of  the  articles. 

Held,  On  demurrer  to  the  plea  by  the  plaintiff,  on  the  ground  that  she  was  a 
passenger,  and  entitled  to  carry  such  articles  : 

That,  as  owners  of  sea-going  vessels  and  common  carriers,  the  defendants  were 
liable,  and  also  on  the  ground  that  the  50th  clause  of  The  Merchants'  Shipping 
Act  q/'1854  was  not  applicable  to  the  luggage  of  passengers,  that  the  plea  could 
not  be  rejected  as  bad  in  law.  12  L.  C.  Rep.,  p.  321,  McDougall  vs.  AUan  et  al^ 
8.  C.  Montreal ;  Badgley,  J.     Same  case,  6  Jurist,  p.  233. 

NEaLIQENCE. 

Held,  That  a  carrier  by  water  is  answerable  for  negligence.     Bruneau 
Cormier,     K.  B.  Q.  1816. 

Held,  That  a  carrier  by  water  is  answerable  for  negligence ;  if  therefore 
carelessly  quits  his  ship,  and  she  is  lost  during  his  absence,  he  must  be  answer^* 
able  for  the  cargo.     Borne  vs.  Perrault  et  aL    K.  B.  Q.  1821. 

Several  packages  of  goods  were  shipped  in  London  to  a  merchant  at  Quebec^ 
where,  upon  the  arrival  of  the  vessel,  and  after  delivery  of  the  packages,  it  wa^ 
ascertained  that  some  of  the  goods  were  missing  from  one  of  the  packages,  bu* 
notice  of  this  was  not  given  for  several  months  : 

Held,  That  the  master  was  not  responsible  for  the  deficiency.  Stuart's  Rep.^ 
p.  569,  Stoinbume,  App.,  Messue  etal,,  Resp.     In  Appeal;  April,  1834. 
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Hdd,  1.  That  if  merchandise,  in  good  order,  is  intrusted  to  a  carrier,  and 
arrives  at  its  destination  in  a  damaged  state,  where  he  holds  it  for  the  freight,  he 
is  liable  for  its  value. 

2.  That  if  he  pretends  that  fraud  or.  concealment  has  been  practised,  the  onus 
of  proc^lies  upon  him.  Stuart's  Kep.,  p.  589,  Hart,  App.,  Jones  et  al.,  Resp. 
In  Appeal;  Nov.,  1834. 

Held,  That  the  owners  of  river  craft  are  responsible  for  losses  occasioned  by 
their  own  want  of  care,  attention  or  experience,  or  that  of  their  servants.  Stuart's 
Rep.  p.  591,  JVbte,  Borne  vs.  Ferrault  et  al,  1821. 

The  respondent,  as  master  of  a  vessel,  had  brought  from  Liverpool  a  quantity 
of  galvanized  metal,  deliverable  at  the  port  of  Quebec  to  ^*  order  or  assigns,"  and 
BO  consignee  being  found,  the  respondent  sent,  amongst  others,  to  the  appellant 
to  ascertain  if  he  was  the  importer;  the  latter  answered  that  he  e:^pected  a  quan- 
tity of  metal,  but  not  having  received  any  advice  of  its  arrival,  he  would  not 
take  it. 

The  statute  regulating  the  Customs  requires  that  importers  should,  within  five 
days  after  the  arrival  of  the  vessel,  land  the  goods  and  pay  the  duties  thereon,  and 
that  in  defiiult  thereof,  it  shall  be  lawful  for  the  officers  of  the  Customs  to  convey 
such  goods  to  the  Customs  Warehouse.  The  metal  was  kept  on  board  twelve  days 
after  arrival,  and  by  authority  of  the  Collector  of  Customs,  conveyed  in  an  order 
to  the  officer  of  the  department  on  board,  directing  him  to  land,  the  metal  and 
convey  it  to  the  Customs  Warehouse,  was  landed  on  the  wharf  where  it  lay  for 
some  days,  exposed  to  the  rain  and  weather,  and  was  thereby  damaged. 

Held,  In  an  action  by  the  appellant  for  these  damages,  that  the  respondent 
had  fully  complied  with  the  terms  and  conditions  of  the  bill  of  lading ;  that  there 
was  no  negligence  or  carelessness  on  his  part,  and  that  he  was  not  responsible  for 
the  damages.  5  L.  C.  Rep.,  p.  271,  Scott,  App.,  Hescroffy  Resp.  In  Appeal ; 
Holland,  Panet,  Aylwin,  J. 

Delivery. 

Held,  That  where  three  chains  attached  together  were  shipped  at  Liverpool 
for  delivery  at  Quebec,  they  compose  one  whole,  and  delivery  will  not  be  held 
perfect  untif  all  three  are  delivered  ;  and  an  action  was  maintained  against  the 
master,  part  of  the  chain  having  been  lost  in  delivering  it  into  the  plaintiff's  batteau . 
8  L.  C.  Rep.,  p.  171,  McMaster,  App.,  Walker  et  al,,  Resp.     In  Appeal ;  Lafon. 

taiae,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  1.  That  a  common  carrier  is  liable  for  the  value  of  goods  delivered  by 
error  to  the  vendee,  after  notice  by  the  shipper  (vendor)  not  to  deliver  them. 

2.  That  the  right  to  stop  the  goods  in  transitu  is  not  interfered  with,  by  the 
plaintiff  taking  the  promissory  note  of  the  vendee  for  the  goods,  at  the  time  the 
goods  were  sold.  9  L.  C.  Rep.,  p.  10,  Campbell  et  al,  vs.  Jones  et  al.  S.  C. 
Montreal ;  Smith,  J.     Same  case,  3  Jurist,  p.  96. 

Held,  That  a  clause  in  a  bill  of  lading,  giving  the  carrier  the  option  to  tran- 
ship at  Quebec,  and  forward  goods  to  Montreal  at  ship's  expense,  and  merchant's 
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riskf  does  not  relieve  the  carrier  from  liability  from  negligence  and  want  of  care 
in  handling  and  landing  of  the  goods  from  lighters  at  Montreal.     1  Jarist,  p.  89, 
'  Bamutl  vs.  Edmonttone  et  ah     S.  C.  Montreal ;  Smith,  Mondelet,  Chabot,  J. 

Held,  That  where  a  defendant  is  sued  for  storage  of  wheat,  and  urges  as  a 
^e&nce  that  a  part  of  the  wheat  was  not  delivered,  the  proof  mvist  be  clearly  made 
•out;  action  dismissed.     Jones  ttjil,  vs.  Young,     Cond.  Kep.,  p.  83. 

Held,  1.  That  a  common  carrier  is  "  liable  for  all  loss  or  damage,  except  that 
^'  occasioned  by  the  act  of  God  and  the  king's  enemies,  and  by  inevitable  accident 
"  and  vi8  major.** 

2.  That  proof  to  the  effect,  that  goods  placed  by  plaintiff  in  defendant's  custody, 
were  destroyed  by  fire  in  a  railway  station,  which  fire  could  only  be  accounted 
for  as  being  the  result  of  spontaneous  combustion,  does  not  amount  to  inevitable 
accident  "  vis  major** 

3.  That  proof,  that  the  defendant  had  previous  to,  and  at  the  time  of  the  fire, 
posted  up  notices  at  all  the  company's  stations,  with  other  printed  conditions, 
that  the  company  would  not  bo  responsible  "  for  damages  occasioned  by  delays 
"  from  storms,  accidents,  or  unavoidable  causes,  or  from  damages  from  fire,  heat," 
&c.,  and  that  a  similar  notification,  and  printed  conditions  were  printed  on 
the  back  of  the  company's  advice  notes,  to  consignees,  of  the  arrival  of  goods,  and 
that  the  plaintiff  had  been  seen  on  a  previous  occasion  reading  such  conditions 
iind  notifications,  does  not  constitute  an  agreement  between  plaintiff  and  defend- 
ant that  the  goods  in  question  were  to  be  carried  on  these  terms,  particularly 
in  the  face  of  a  simple  unconditional  receipt,  as  given  in  this  instance,  for  the 
,goods. 

4.  That  a  common  carrier  cannot  be  exempted  from  liability,  even  where  such 
an  agreement  is  proved,  if  he  bo  guilty  of  n^ligence.  3  Jurist,  p.  269,  Huston  vs. 
(jhrand  Trunk  Railway  Co,     S.  C.  Montreal ;  Smith,  J. 

Held,  That  a  clause  in  a  bill  of  lading,  that  the  carrier  shall  not  be  ^'  liable 
^'  for  leakage,  breakage,  and  rust,''  does  not  relieve  such  carrier  from  liability 
arising  from  negligence.  4  Jurist,  p.  40,  Harris  et  ah  vs.  Edmonstone  et  ah 
<C.  C.  Montreal ;    Berthelot,  J. 

Held,  1.  That  in  case  of  damage  to  cargo,  the  carrier  is  bound*to  prove  that 
the  cause  of  damage  falls  within  the  exceptions  of  the  bills  of  lading. 

2.  That  salt  ought  not  to  be  carried  on  deck  between  Quebec  and  Montreal, 
unless  such  mode  of  carriage  is  expressly  provided  for  by  the  bill  of  lading.  4 
Jurist,  p.  371,  Gnherty  vs.  Torrance  elaL  and  contra.  S.  C.  Montreal;  Badg- 
ley,  J. 

Held,  in  Appeal,  That  a  carrier  is  liable  in  damages  to  a  shipper  for  delay 
in  conveying  the  cargo  (grain  and  potatoes)  by  reason  whereof  the  cargo  was 
injured.'  Damage  allowed,  £275.  Orvisys.  Voligny.  S.  C.  Montreal;  Cond. 
Ilep.,  p.  35. 

Held,  That  where  goods  placed  in  a  station  of  a  railway  company  to  be  for- 
warded, were  destroyed  by  fire,  together  with  the  station,  before,  from  the  state 
^f  the  snow,  they  could  bo  so  forwarded,  the  company  is  liable  for  the  loss,  notwith- 
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standing  public  notices  that  they  would  not  be  responsible  ''  for  damages  ocoa- 
*'  sioned  by  delays  from  storms,  accidents,  or  unavoidable  causes,  or  from  dam- 
*'  ages  from  fire,  heat,"  &c.,  and  that  the  fire  having  originated  from  "  waste  " 
kept  in  the  station,  which  was  built  of  wood,  there  was  negligence  and  careless- 
ness on  the  part  of  the  company,  and  not  a  fire  from  casfortuit  ox  force  majeure, 
6  Jurist,  p.  173,  Grand  Trunk  Company ^  App.,  vs.  Mountain  et  al.^  Kesp.  In  Ap- 
peal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  J. ;  Badgley,  J.,  dissenting. 

Held,  1.  That  the  liability  of  a  carrier  for  a  quantity  of  wheat  shipped  on 
board  a  barge,  established  by  an  acknowledgment  in  writing  of  its  receipt,  cannot 
be  aiSected  by  parol  evidence,  that  the  barge  was  not  his,  or  that  he  acted  only  as 
agent  for  the  owner. 

2.  When  the  measurement  and  delivery  of  a  cargo  of  wheat  have  been  pro- 
perly commenced  in  presence  of  the  carrier  and  the  consignee,  or  their  represen- 
tatives, it  is  their  duty  to  attend  until  the  delivery  is  completed ;  and  if  either 
party  absents  himself,  the  other  may  proceed  without  him.  2  Jurist,  p.  169, 
Syme  et  al,  vs.  Janes  et  al.     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Survey. 

Held,  1.  That  in  general  a  consignee  who  complains  of  short  delivery  or  dam- 
age of  goods,  ought  at  once  to  protest,  in  order  that  the  disputed  facts  may  be 
investigated. 

2.  That  in  general  a  survey  ought  to  be  had  upon  goods  delivered  in  a  dam- 
aged state,  and  this  after  notice  to  the  parties  interested,  especially  in  cases 
where  the  consignee  intends  to  keep  the  goods. 

3.  That  in  the  case  in  question,  as  the  respondents  were  not  bound,  and  did 
not  intend  to  keep  the  goods,  and  as  the  extent  of  the  loss  could  be  rightly 
ascertained  by  a  public  auction,  and  as  the  damage  was  adpaitted,  no  protest  and 
survey  were  necessary. 

4.  That  the  burden  of  proof  was  upon  the  carrier,  to  show  that  the  damage 
was  occasioned  by  dangers  of  the  navigation,  which  he  had  failed  to  do ;  and  that 
-the  preponderance  of  evidence  was  in  favor  of  the  respondents.  6  Jurist,  p.  313, 
Gaherty,  App.,  vs.  Torrance,  et  al.,  Resp.  In  Appeal;  Lafontaine,  C.  J.,  Duval, 
Meredith,  Mondelet,  J. ;  Aylwin,  J.,  dissenting. 

Lien  of. 

• 

•Held,  That  goods  when  landed  at  a  wharf  are  delivered,  but  they  cannot  be 

i^^noved  from  thence,  without  the  master's  consent,  until  the  freight  be  paid,  for  he 

has  a  lien  for  his  freight  upon  the  whole  cargo.     Patterson  vs.  Davidson.     K.  B. 

Q.  1810. 

Held,  That  a  common  carrier  by  water  has  a  lien  upon  every  part  of  the  goods 
^tumried  in  his  vessel,  for  the  payment  of  the  whole  freight,  and  that  a  tender  of  the 
(freight  upon  each  load  as  discharged  and  loaded  on  a  cart  is  insufficient.     7  L. 

C.  Rep.,  p.  55,  Brewster  vs.  Hooker  et  al.     S.  C.  Montreal ;  Smith,  Mondelet, 

4}habot,  J.     Same  case,  1  Jurist,  p.  90. 
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A  railway  compaay,  oq  service  of  a  writ  of  saisie  arrit,  made  a  declaration, 
claiming  a  privilege  on  the  proceeds  of  goods  belongiDg  to  the  defendant,  for  a 
balance  of  freight  due,  according  to  a  printed  condition  on  certain  receipt  notes 
used  by  the  company.  The  goods  having  been  sold  by  consent  of  the  defendant, 
after  his  insolvency,  for  the  benefit  of  whom  it  might  concern  : 

Held,  1.  That  proof  of  the  defendant  having  received,  from  the  company,  many 
such  receipt  notes,  containing  the  condition  referred  to,  and  that  such  notes  had 
been  used  by  the  company,  for  years,  and  had  not  been  objected  to  by  the  defend- 
ant, did  not  constitute  an  agreement  that  the  company  should  have  such  general 
lien. 

2.  That  the  proceeds  of  the  sale  of  such  goods  were  properly  attached  in  the 
company's  hands,  and  were  available  to  the  creditors  of  the  defendant. 

Query.  Whether  a  general  Uen^  even  if  expressly  consented  to  by  the  owner, 
or  consignee,  would  be  valid  as  against  creditors,  in  case  of  insolvency  of  such 
owner  or  consignee.  12  L.  C.  Rep.,  p.  306,  Fitzpatrick  vs.  Cusack,  and  the 
Grand  Trunk  Railway  Company,  T.  S.     S.  C.  Montreal ;  Smith,  J. 

Notice. 

Held,  1.  That  a  common  carrier  can  limit  his  liability  by  conditions  inserted 
in  a  bill  of  lading. 

2.  That  where  goods  are  received  on  boardjthe  carrier's  lighter  at  Montreal,  to 

be  conveyed  to  £ngland,  by  his  steamer  from  Quebec,  and  only  a  part  of  the  goods 

were  put  on  board  the  steamer,  the  carrier  is  not  liable  for  the  delay  where  the 

bill  of  lading  contained  a  clause,  that  if,  from  any  cause,  the  goods  did  not  go 

forward  by  the  first  steamer,  they  should  be  forwarded  by  the  next  steamer  of  the 

same  line.     W  Jurist,  p.  190,  Torrance  et  aL  vs.  Allan  et  ah     S.  C.  Montreal; 

Berthelot,  J. 

Transhipment  by. 

Held,  That  a  carrier  who  undertakes  to  convey  goods  from  Quebec  to  Chicago, 
with  power  to  tranship  at  Kingston,  complies  with  the  usage  of  the  port  by  tran- 
shipping at  Eangston  into  a  sailing  vessel  from  a  steamer,  and  is  therefore  not 
responsible  for  the  loss  of  such  goods,  occasioned  by  tempestuous  weather  in  which 
such  sailing  craft  was  wrecked.  8  L.  C.  Rep.,  p.  108,  Warren  vs.  Henderson 
et  al,     S.  C.  Q. ;  Meredith,  J. 

Carriers.  See  Ships  and  Shipping. 


CERTIORARI. 

Jurisdiction. 

Held,  That  the  Superior  Court,  Montreal,  has  no  jurisdiction  to  grant  a  writ 
of  certiorari  to  bring  up  a  conviction  had  before  a  justice  of  the  peace  in  the  dis- 
trict of  Three  Rivers.  3  L.  C.  Rep.,  p.  100,  Ex  parte  Gumming,  S.  C.  Mon- 
treal ;  Day,  Mondelet,  J. 
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Held,  Th&t  the  powers  exercised  by  commissioners  under  the  2nd  Vict.,  c. 
^f  sect.  4,  as  to  election  of  parishes,  are  not  judicial  powers,  subject  to  revision 
by  certiorari. 

SembUj  That  the  majority  of  interested  parties  mentioned  in  the  said  ordi- 
nance ought  to  be  understood  of  the  inhabitants  of  the  new  parish  or  division.  3 
L.  C.  Sep.,  p.  123,  Ux  parte  Lecours,    S.  0.  Q. ;  Buval,  Meredith,  J. 

Held,  That  mere  irr^ularities  in  the  proceedings  of  the  Superior  Court  are 
not  sufficient  to  justify  the  granting  of  a  writ  of  certiorari;  there  must  be  the 
proof  that  actual  injustice  has  been  done.  3  L.  C  Rep.,  p.  498,  Ike  parte 
Gauthier  et  cU.    S.  C.  Montreal ;  Day,  Vanfeldon,  Mondelet,  J. 

Held,  That  a  justice  of  the  peace  has  no  authority  to  issue  a  writ  of  saine 
arrU  after  judgment.  Ex  parte  Corporation  of  St  Fhillippe,  S.  C.  Montreal  j 
Kty,  Smith,  Bad^ey,  J. 

Held,  That  the  Recorder  of  Montreal,  being  exempted  by  statute  from  making 
any  record  of  his  proceedings,  the  Superior  Court  has  no  means  of  testing  a  ques- 
tion of  jurisdiction  which  depends  for  its  solution  upon  the  precise  evidence 
adduced.  1  Jurist,  p.  162,  Ex  parte  Gould.  8.  C.  Montreal ;  Day,  Mondelet, 
(%abot,  J. 

Held,  That  where  a  case  is  heard  before  two  justices  of  the  peace  and  taken 
en  cUlihMj  it  is  incompetent  for  one  justice  to  render  judgment  alone.  2  Jurist, 
p.  97,  Ex  parte  Brodeur.     S.  C.  Montreal;  Smith,  J. 

Held,  That  a  conviction  will  be  quashed  if  it  appears  that  the  offence  was  for 
a  felony,  and  that  the  defendant  was  not  put  pn  his  defence  or  allowed  to  cross 
examine  the  witnesses.  Fo.  8784,  Ex  parte  Lindsay.  9.  C.  Montreal;  Cond. 
Rep.,  p.  84. 

Held,  That  under  the  14th  and  15th  Vict.,  c.  97,  a  conviction  by  a  magis- 
trate awarding  imprisonment  for  the  penalty  and  also  for  damages  and  costs,  will 
be  sustained.  No.  83,  Ex  parte  Moguin.    S.  C.  Montreal;  Cond.  Rep.,  p.  84. 

Inspectors. 

Held,  That  inspectors  of  fences  and  ditches  will  not  be  relieved  from  the  cost* 
of  setting  aside  by  certiorari  a  judgment  of  the  justices  of  the  peace,  homologar 
ting,  on  the  petition  of  such  inspectors,  a  ^roc^ver&aZ,  relating  to  a  water  course, 
notwithstanding  the  inspectors'  tender  and  offer  that  the  applicant  shall  not  be 
troubled  in  ftiture  by  reason  of  such  prods  verbal.  6  L.  C.  Rep.,  p.  112,  Ex 
parte  Dagenais.    S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Writ — ^Return. 

Held>  That  on  certiorari,  a  return  of  affidavit  and  warrant  only  is  insufficient. 
Jiex  vs.  DesgagrU.     K.  B.  Q.  1819. 

Held,  That  delegates  named  by  several  municipalities  to  determine  upon  the 

opening  of  a  road  in  which  several  corporations  are  interested  under  the  8th  Vict., 

c  40,  sect.  44-45,  may  make  a  return  to  a  writ  of  certiorari  by  their  principal 

officer,  eidier  mayor  or  president,  and  that  it  is  not  necessary,  h  peine  de  nuUiti 

that  the  return  should  be  under  the  seal  of  such  officer.     2  Rev.  de  Jur.,  p.  46. 

The  Queen  ex  relatione  Talbot.    S.  C.  Q. 
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Held,  That  a  writ  of  certiorari  allowed  before  the  expiration  of  six  months 
from  the  day  of  the  conviotion,  but  not  sued  out  till  after  the  expiry  of  the  six 
months,  will  be  quashed.     Bex  vs.  ChiUas,     K.  B.  Q.  1819. 

Held,  That  the  writ  of  cer^iomn  issuing  under  the  provisions  of  the  12th  Vict, 
c.  41,  must  be  addressed  to  the  convicting  magistrate,  and  not  to  the  bailiff  sending 
the  writ ;  and  if  addressed  to  a  bailiff  it  will  be  set  aside.  1  L.  C.  Rep.,  p.  320, 
The  Queen  vs.  Barheau.     S.  C.  Q. ;  Duval,  Meredith,  J. 

Held,  That  a  magistrate  has  no  right  to  refuse  to  make  a  return  to  a  writ  of 
certiorari,  because  the  fees  due  in  such  case  have  not  been  paid  ;  but  a  rule  nm 
for  attachment  will  not  be  issued  de  piano  without  previous  notice  to  the  magis- 
Irate.  3  L.  C.  Rep.,  p.  60,  Ex  parte  Davies.  S.  C.  Q. ;  Bowen,  C.  J.,  Duval, 
Meredith,  J. 

Held,  That  a  writ  oi  certiorari  will  be  quashed,  a  copy  only  of  the  writ  having 
been  served  on  the  magistrate  and  his  return  made  thereon.  6  L.  C.  Rep., 
p.  486,  Ex  parte  Lahayes,     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  a  motion  to  compel  a  magistrate  to  return  the  original  papers 
under  a  writ  of  certiorari  will  be  granted,  but  without  costs  against  the  magis- 
trate. 7  L.  C.  Rep.,  p.  428,  Ex  parte  Demers,  S.  C.  Q.;  Bowen,  C.  J., 
Badgley,  Caron,  J. 

Such  a  motion  granted  with  costs  airainst  a  magistrate.  7  L.  C.  Rep.,  p.  429, 
Ex  parte  Ferrier.   S.  C.  Q.;  Meredith,  Morin,  Badgley,  J. 

Licenses. 

Held,  That  a  conviction  under  the  14th  and  15th  Vict.,  c.  100,  for  retailing 
spirituous  liquors,  and  not  alleging  such  sale  to  have  been  made  "  without 
license,"  discloses  no  offence  and  cannot  be  sustained.  3  L.  C.  Rep.,  p.  93. 
Ex  parte  Woodhouse ;  Ex  parte  Rogue.  S.  C.  Montreal;  Day,  Smith,  Monde- 
let,  J. 

Held,  That  an  information  charging  several  offences  against  a  penal  statute 
in  the  disjunctive  is  bad,  and  the  defect  will  not  be  cured  by  the  confession  or 
defendant. 

2.  That  the  conviction  must  be  of  the  offence  charged  in  the  information  and 
not  of  a  different  offence,  or  of  several  offences  in  the  conjunctive,  charged  in  the 
disjunctive. 

3.  A  conviction  adjudging  the  defendant  guilty  of  the  several  offences  therein- 
enumerated,  and  condemning  him  ^'  for  his  said  offences  "  to  but  one  penalty,  i^ 
bad.  3  L.  C.  Rep.,  p.  94,  Ex  parte  Hague  ;  Ex  parte  Monettedit  Bellehumeur^ 
S.  C.  Montreal. 

Held,  That  a  revenue  inspector,  suing  in  the  Queen's  name  under  the  14tb- 
and  15th  Vict.,  c.  100,  for  penalties,  is  not  liable  for  costs.  3  L.  C.  Rep.,  p.  287^ 
Ex  parte  Hague  and  Murray.     S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Parishes,  Erection  of. 

Held,  That  an  ecclesiastical  decree  of  the  Archbishop  of  Quebec,  for  the  erec- 
tion of  a  parish,  is  not  a  civil  proceeding,  subject  to  revision  by  certiorari,  so 
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long  Bb  no  proceedings  have  been  taken  for  obtaining  a  ratification  of  such  decree 
by  the  civil  authorities.  2  L.  C.  Rep.,  p.  292.,  Ex  parte  Guay.  S.  C.  Q.j 
Bowen,  C.  J.,  Duval,  J. 

Procedendo. 

Held,  That  the  defendant  cannot,  by  motion,  compel  a  petitioner  for  certiorari 
to  proceed  upon  such  writ,  but  in  such  case  must  proceed  by  means  of  a  proce- 
dendo.  2  L.  C.  Rep.,  p.  302,  Ex  parte  Morisset.  S.  C.  Q. ;  Bowen,  C.  J., 
Duval,  Meredith,  J. 

Held,  That  where  a  petitioner  allows  more  than  six  months  to  elapse  before 
adopting  some  proceeding  to  set  aside  the  condemnation,  he  may  be  declared 
decku  of  his  right  to  do  so,  on  a  motion  to  that  effect  by  the  plaintiff  in  the  court 
below.  2  Jurist,  p.  188,  Ex  parte  LaderontS.  S.  C.  Montreal;  Day,  Smith, 
Mondelet,  J.  So  in  Ex  parte  Fre/ontaine,  2  Jurist,  p.  202.  S.  C.  Montreal ; 
iSmith,  J. 

Held,  That  such  motion  might  be  made  by  the  commissioners  of  the  court 
below.     2  Jurist,  p.  189,  Ex  parte  Lareau.     S.  C.  Montreal;  Smith,  J. 

Held,  That  conviction  will  be  quashed  if  it  appears  that  the  offence  was  for  a 
felony,  and  that  the  defendant  was  not  V^^  ^^  ^  defence,  or  otherwbe  to  cross- 
'ezamine  the  witnesses.  No.  8784,  Ex  parte  Landry,  S.  C.  Montreal ;  Cond. 
Rep.,  p.  3. 

Held,  That  under  the  14th  and  15th  Vict.,  c.  95,  a  conviction  by  a  magistrate 
awarding  imprisonment,  and  also  for  damages  and  costs,  will  be  sustained.     No. 
-83,  Ex  parte  McQuin.     S.  C.  Montreal ;  Cond.  Rep.,  p.  84. 

Commissioners'  Court. 

Held,  That  where  a  judgment  of  a  Commissioners'  Court  is  bad  in  form,  the 
Superior  Court  will  not  grant  a  writ  of  certiorari,  unless  it  appears  there  has  been 
excess  of  jurisdiction.  3  L.  C.  Rep.,  p.  Ill,  Ex  parte  Gibault.  S.  C.  Mon- 
treal; Day,  Mondelet,  J. 

Held,  That  clerks  of  Commissioners'  Courts  have  no  authority,  under  the  14th 
and  15th  Vict.,  c.  18,  to  receive  the  necessary  affidavit,  and  issue  writs  of  attach- 
ment before  judgment.  4  L.  C.  Rep.,  p.  319,  Ex  parte  Carpenter.  S.  C.  Mon- 
treal ;  Day,  Smith,  Mondelet,  J.     Same  Case,  Cond.  Rep.,  p.  66. 

Held,  That  there  is  no  exception  of  jurisdiction  in  a  Commbsioners'  Court,  for 
granting  a  delay  of  eight  days  to  plead,  although  the  service  of  the  writ  was  not 
personal.  6  L.  C.  Rep.,  p.  476,  Ex  parte  Goodman.  S.  C.  Montreal ;  Smith, 
Mondelet,  J. 

Held,  That  certiorari  will  lie  from  a  judgment  of  a  Commissioners^  Court,  on 
the  ground  tliat  the  action  was  brought  by  a  party  styling  himself  president  of  a 
committee  to  collect  the  salary  of  the  Rev.  J.  Desnoyers,  curate,  &c.,  and  to 
receive  a  tax  for  the  support  of  such  missionary.  6  L.  C.  Rep.,  p.  476,  Ex 
jwrte  Saltry,     S.  C.  Montreal ;  Smith,  Mondelet,  J. 

Held,  That  a  judgment  in  a  Commissioners'  Court  will  be  quashed,  the  action 
praying  for  a  condemnation  for  £6  5s.,  or  for  an  account  of  the  defendant's 
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gestion  as  tutor.    6  L.  C.  Rep.,  p.  484,  Ex  parte  Denwntigny,     S.  0.  Montreal ; 
Day,  Smith,  Badgley,  J. 

Held,  That  Commissioners*  Courts  have  no  jurisdiction  in  oases  of  damages  \ 
and  a  judgment  awarding  damages  was  quashed  on  certiorari.  Legendre  tb. 
Lemay.     K.  B.  Q.  1820. 

Held,  That  a  writ  of  certiorari  to  remove  a  judgment  of  a  Commissionenf 
Court  will  be  refused  if  it  does  not  appear  that  the  ground  upon  which  it  was 
applied  for  is  true,  viz.,  that  the  judgment  was  rendered  on  a  day  on  which  the  court 
could  legally  sit.  Ex  parte  Bottinian.  S.  C.  Montreal,  Cond.  Rep.,  p.  3.  So  in  JE^ 
parte  Bdlanger,  No.  131.    S.  C.  Montreal,  Cond.  Rep.,  p.  31. 

Held,  That  a  judgment  of  the  Commissioners'  Court  for  damages  for  not  enter- 
ing into  a  co-partnership,  although  an  extraordinary  judgment,  will  not  be  seA 
aside,  it  not  appearing  that  the  partnership  was  to  include  matters  of  a  greater 
value  than  £6  58.  cy.  No.  882,  Ex  parte  Allere,  S.  C.  Montreal,  Cond. 
Rep.,  p.  8. 

Churches. 

Held,  That  to  constitute  an  offence,  under  the  3rd  section  of  the  7th  Geo.  4, 
c.  3,  providing  for  the  maintenance  of  good  order  in  churches,  the  9Ct  complained 
of  must  have  been  committed  "  during  Divine  service."  3  L.  C.  Rep.,  p.  493, 
Ex  parte  Bumouchel;  Ex  parte  Dalton.     S.  C.  Montreal;  Day,  J. 

Held,  1.  That  an  information  setting  out  that  the  defendant  had  conducted 
himself  in  a  disorderly  manner  at  a  church  door  by  keeping  his  hat  on  his  head 
during  the  procession  of  the  Holy  Sacrament,  discloses  no  offence. 

2.  That  in  matters  of  certiorari  the  original  writ,  and  not  a  copy,  must  be 
served  upon  the  convicting  magistrate ;  and  that  it  is  not  necessary  to  serve  a 
copy  of  such  writ  upon  the  complainant.    4  L.  C.  Rep.,  p.  129,  Ex  parte  Filiau 
S.  C.  Q.  J  Bowen,  C.  J.,  Duval,  Meredith,  J. 

Held,  1.  That  service  of  a  copy  of  a  summons,  issued  by  a  magistrate,  certifie3> 
by  the  clerk  of  the  peace,  followed  by  the  appearance  of  the  defendant  is  suffi- 
cient. 

2.  A  complaint  may  be  made,  and  summons  issued  for  two  offences,  provide<3 
the  defendant  be  not  arrested  in  the  first  instance. 

3.  A  conviction  for  one  of  such  offences,  specifying  it,  is  valid. 

4.  In  a  complaint  for  breach  of  a  by-law,  it  is  not  necessary  to  insert  the  by^ 
law  itself,  or  to  make  a  distinct  allegation  that  it  is  in  force. 

5.  A  conviction  may  be  returned  before  one  justice  of  the  peace,  and  adjourned 
from  day  to  day  by  one  or  more  justices.  It  is  sufficient  if  the  trial  and  convic- 
tion take  place  before  one  and  the  same  justice ;  but,  % 

6.  A  conviction  inflicting  but  one  penalty  for  two  offences  is  bad.  5  L.  C. 
Rep.,  p.  479,  Carignan  vs.  Harbor  Commissioners,  Montreal.  S.  C.  Montreal  ^ 
Berthelot,  J.,  Pelletier,  Asst.  J. 
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Sebvants. 


Held,  That  ander  the  12th  Vict.,  c.  55,  sect.  3,  to  punish  servants  for  deser- 
tion, a  jostioe  of  the  peace  has  no  jurisdiction  except  in  cases  where  there  is  a 
^contract.  5  L.  0.  Eep.,  p.  495,  Ex  parte  Rose.  S.  C.  Montreal ;  Day,  Van- 
felson,  Mondelet,  J. 

• 

Malicious  Injury. 

Held,  1.  That  a  summons  for  malicious  injury  to  property,  under  the  4th 
and  5th  Yiot.,  c.  26,  must  be  upon  complaint  under  oath. 

2.  That  a  conviction  stating  thatr  the  offence  complained  of  was  committed 
"  depuis  environ  huit  jours,"  is  void  for  want  of  certainty.  3  L.  C.  Rep.,  p.  496, 
Ex  parte  Hook,    S.  0.  Montreal ;  Day,  Yanfelson,  Mondelet,  J. 

Assault. 

Held,  That  a  conviction  for  assault  will  be  quashed,  there  being  nothing  to 
shew  that  such  assault  was  made  unlawfully.  6  L.  C.  Bep.,  p.  481,  Ex  parte 
Holden.   S.  C.  Montreal ;  Smith,  Yanfelson,  J. 

Roads. 

Hdd,  1.  That  an  overseer  of  roads  has  no  authority  to  sue  for  penalties  under 
a  by-law  of  a  municipal  corporation  imposing  a  road  tax. 

2.  That  by  the  10th  and  11th  Yict.,  c.  7,  the  powers  formerly  vested  in  over- 
seers of  roads  have  been  transferred  to  the  municipal  councils.  3  L.  C.  Rep., 
p.  497,  Ex  parte  Bocheleau;  Ex  parte  Eisenhart,  S.  C.  Montreal  j  Day,  Smith, 
Mondelet,  J. 

Held,  That  a  prods  verbal  for  the  repair  of  a  front  road  or  a  route  is  not 
required  by  the  36th  GI«o.'3,  c.  9,  and  a  judgment  of  the  Quarter  Sessions  reject- 
ing an  application  to  homologate  a  prods  verbal  of  this  description,  was  held,  on 
certiorari,  to  be  correct.     Rex  vs.  Grand  Voyer.     K.  B.  Q.  1819. 

Held,  That  the  Court  of  Quarter  Sessions  has  a  right  to  reject  a  proems 
vtrbaHoT  a  road  if  necessary  to  do'so ;  the  sole  question  is  whether  it  deems  the 
Court  has  exceeded  its  authority  or  not.     Rex  vs.  Garon  et  al. 

Held,  That  a  conviction  asked  for  by  a  Gra/nd  Voyer  and  quashed  must  be 
with  costs,  the  court  having  no  discretion  as  to  the  costs.  Ex  parte  Trudeau. 
8.  C.  Montreal ;  Day,  J.     Cond.  Rep.,  p.  66. 

Held,  That  a  road  inspector  will  be  condemned  to  costs  on  the  conviction 
l)eing  quashed.     Ex  parte  Verronneau,   S.  C.  Montreal,  Cond.  Rep.,  p.  79. 

Place  op  Offence. 

Held,  That  a  conviction  will  be  quashed  if  the  summons  states  no  place  where 
the  offence  was  committed,  although  the  place  appear  on  the  face  of  the  convic- 
tion. 6  L.  C.  Rep.,  p.  480,  Ex  parte  Leonard,  S.  C.  Montreal  j  Driscoll, 
AsBt  J.,  dissenting ;  Monk,  Pelletier,  Asst.  J. 
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CESSION. 
Signification. 

Held,  That  a  cessionnaire  can  bring  an  action  without  previous  significatioa 
of  the  assignment  to  the  debtor,  and  that  the  service  of  process  is  equivalent  to- 
such  signification.  1  L.  C.  Rep.,  p.  239,  Martin  vs.  Cdt6,  S.  C.  Q. ;  Bowen, 
C.  J.,  Bacquet,  Meredith,  J. 

Held,  That  an  action  will  lie  by  the  assignee  cessionnaire  of  a  road  officer 
against  an  absentee  proprietor,  to  recover  the  amount  due  for  making  a  road 
through  his  lands.  1  L.  C.  Eep.,  p.  340,  JEllison  vs.  Dunn.  S.  C.  Montreal; 
Day,  Smith,  Vanfelson,  J. 

Held,  That  signification  of  transfer  before  notaries  is  not  established  by  & 
bailiff's  certificate.  1  L.  C.  Rep.,  p.  150,  St.  John  vs.  Ddisle.  S.  C.  Mon- 
treal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  where  a  cessionnaire  sues  for  a  debt  assigned  to  him  without  pre- 
vious notification  of  such  assignment  no  costs  will  be  allowed  him,  and  he  will 
be  condemned  to  pay  costs,  if  the  debtor  has  tendered  the  amount  due  and  paid 
the  same  into  court.  6  L.  C.  Rep.,  p.  411,  Pari  vs.  DerousseUe,  S.  C.  Q.; 
Duval,  Meredith,  J. 

Held,  That  a  person  confined  in  the  provincial  penitentiary,  under  a  conviction 
of  forgery,  is  not  civilly  dead,  and  that  signification  of  a  transfer,  during  thai 
period,  on  his  wife  at  her  domicile,  is  valid.  2  Jurist,  p.  208,  Rowell  vs.  DaraL 
S.  C.  Montreal ;  Badgley,  J. 

Payment — Siqnipioation. 

To  an  action  by  a  vendor  for  a  balance  of  the  price  of  a  farm  sold  by  him  to 
the  defendant,  the  defendant  pleaded  certain  payments  (made  before  action  brought) 
to  the  cessionnaires  of  the  plaintiff  under  an  assignment  not  signified;  the  plain* 
tiff  replied,  praying  acte  of  his  readiness  to  deduct  the  sums  so  paid,  and  to  givt 
security  against  any  demand  for  the  balance  due. 

Held,  That  notwithstanding  the  facts  above  mentioned,  and  the  defendant's 
admission  that  the  cessionnaires  had  absconded  from  the  province,  the  exception 
must  be  maintained  and  the  action  dismissed.  12  L.  C.  Rep.,  p.  401,  Orr  vs. 
Herbert,     S.  C.  Montreal ;  Monk,  J. 

Held,  That  cessionnaires  of  different  portions  of  the  same  claim  of  debt  must 
rank  concurrently  in  the  order  of  distribution^  without  respect  to  the  date  of  each 
assignment,  unless  the  term  of  the  assignment  provide  otherwise.  12  L. 
C.  Rep.,  p.  439,  Giroux  vs.  Gauthier  and  divers^  0pp.  S.  C.  Montreal ;  Ber- 
thelot,  J.     Same  case,  6  Jurist,  p.  240. 

Held.  1.  That  where  several  creditors  have  transferred  their  claims  against  their 
debtor  to  a  third  party  without  specifying  in  the  acte  of  cession  the  total  amount 
of  the  sums  so  transferred,  the  cessionnaire  being  bound  to  pay  5s.  in  the  £,  and 
without  all  the  creditors  named  in  the  acte  having  signed  the  same,  the  cession^ 
noire  is  not  bound. 
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2.  That  Hie  cedant  cannot  in  saoh  case  compel  the  cessionnaire  to  pay,  without 
putting  him  in  possession  of  the  Htret  de  criance  against  him. 

3.  As  to  the  yalidity  of  notarial  agreements  based  on  sums  expressed  in  figures 
only.  4  L.  C.  Rep.,  p.  88,  McFarlane  vs.  AimhaulL  In  Appeal ;  RoUand, 
Panet,  Aylwin,  J. 

Indemnity. 

Held,  That  under  the  circumstances  of  this  case,  the  assignor  of  an  indemnity 
for  rebellion  losses  granted  by  the  Provincial  government  under  the  12th  Vict., 
c  48,  is  not  liable  to  make  good  the  amount  transferred,  the  claims  having 
been  reduced  by  the  commissioners  named  under  the  said  act.  6  L.  C.  Kep.,  p 
284,  Barrett,  App.,  Workman,  Resp.  In  Appeal  j  Lafontaine,  C.  J.,  Aylwin 
Buval,  Caron,  J. 

Held,  That  a  transfer  of  a  claim  under  the  Rebellion  Losses  Act  is  valid,  being 
assignable.  No.  1714,  PoAXiud  vs.  Bourdages.  S.  C.  Montreal,  1854 ;  Bowen,. 
Day,  Smith,  J.     Cond.  Rep.,  p.  101. 

Officer's  Pension — Half-pat. 

Held,  That  in  the  case  submitted,  the  assignment  of  part  of  a  pension  granted 
to  a  militiaman  for  military  service  is  null: — 1.  By  reason  of  fraud.  2.  For 
want  of  consideration.  3.  Because  such  pension  is  not  assignable.  Chritien 
TB.  iZoy  dii  Deyardins,  S.  0.  Q.;  Bowen,  C.  J.,  Meredith,  Badgley,  J. 
Confirmed  in  Appeal ;  Lafontaine,  C.  J.,  Aylwin  being  in  favor  of  sustaining  the 
judgment ;  Buval,  Caron,  J.,  dissenting.     6  L.  C.  Rep.,  p.  465. 

Held,  That  half-pay  of  an  officer  is  not  assignable,  but  although  the  assign- 
ment is  null,  it  can  be  guaranteed,  and  an  action  maintained  upon  such  guarantee^ 
3  Rev.  de  Jur.,  p.  248,  Borwin  vs.  Waldorf,     Q.  B.  Montreal;  Jan.  1848. 

DiSOHABQE  BY   CeDANT. 

Held,  That  the  cedant  of  an  hypothecary  claim  may  effectually  discharge  the 
same  to  the  prejudice  of  the  cemonnaire  by  registering  a  discharge  thereof,  not- 
withstanding signification  of  the  transport  to  the  defendant  and  acceptance  there- 
of by  him  previous  to  the  registration  of  the  discharge.  7  L.  C.  Rep.,  p.  119, 
Morrin  et  oZ.  vs.  Balg  et  al,,  and  Berousellj  0pp.  S.  C.  Q.  j  Bowen,  C.  J., 
Meredith,  Badgley,  J. 

Rights  of  Cedant — Ferry. 

Held,  That  in  a  contract  between  several  persons  as  to  the  keeping  of  a  ferry, 
with  power  to  any  one  to  sell  or  convey  his  right  therein,  a  cesdonaire  cannot 
let  so  as  to  injure  the  business,  and  that  the  others  have  a  personal  and  direct 
aetion  against  such  cessionnaire  for  damages  arising  from  the  breach  of  the  origi- 
nal contract,  and  for  the  recision  of  the  contract  in  future.  8  L.  C.  Rep.,  p.  174, 
Lahnette  dit  Leheau  et  ah  vs.  Belisle  et  al.  In  Appeal ;  Lafontaine,  C.  J.^ 
Aylwin,  Duval,  Caron,  J. 
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Rights  of  Gs^sionnairs. 

Held,  1.  That  the  assignee  of  a  debtos  entitled  to  intervene  on  the  seisnre  of 
the  debtor's  real  estate,  in  the  name  of  the  assignor,  before  signification  of  the 
assignment,  and  also  to  be  declared  proprietor  of  the  debt,  and  dominug  litii, 

2.  That  the  assignor  has  no  right  to  contest  such  a  demand,  nor  to  claim  to 
be  first  reimbursed  the  costs  of  suit  and  seizure. 

3.  That  in  the  case  in  question  the  assignee  was  proprietor  of  the  debt.  8L. 
C.  Rep.,  p.  305,  Berthelotj  App.,  Gui/  et  aly  Resp.  In  Appeal  j  Lafontaine,  C. 
J.,  Aylwin,  Duval,.  Caron,  J.     Same  case,  2  Jurist,  p.  209. 

Queri/,  Whether  the  delay  given  by  a  cedant  to  a  ddbtor  by  an  acU  subse- 
quent to  the  date  of  the  titre  originaire  but  before  the  transport,  can  be  pleaded 
by  the  debtor  to  an  action  by  the  cessionnaire  ?  2  Rev.  de  Jur.,  p.  177,  Langhu 
vs.  Verret.     Q.  B.  Q.  1847. 

Restriction  op. 

Held,  1.  That  when  an  assignment  to  trustees  for  the  benefit  of  the  assignor  6 
<5reditors,  is  subsequently  resiliated  by  the  payment  of  his  debts,  the  assignor  i« 
entitled  to  be  placed  in  full  possession  of  the  remainder  of  the  effects  and  pro- 
perty assigned,  as  well  those  that  remain,  as  the  proceeds  of  those  sold  by  the 
trustees,  and  can  recover  a  prix  de  vente  from  the  purchaser  on  a  sale  to  him 
from  the  tntstees,  without  notification  of  the  judgment  en  resiliationj  saving  the 
question  of  costs. 

2.  The  defendant,  having  made  no  tender,  is  condemned  to  costs,  having  con- 
tested  the  whole  claim.     11  L.  C.  Rep.,  p.  92,  Hagan^  App.,  Wright ^  Resp.   Ii:^ 
Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Where  a  contract  of  3rd  August,  1853,  for  the  tanning  of  leather  for  thr&e 
years,  was  modified  subsequently  by  two  actes  of  11th  February,  1854,  one  of 
which  permitted  the  resiliation  of  the  contract  on  three  months'  notice,  and  ikmc 
other  bound  the  party  resiliating  to  pay  £50,  and  a  transfer  was  made  by  one 
the  parties  to  the  defendant,  of  all  his  rights  under  the  obligation  in  which 
was  stated  that  the  obligation  might  be  resiliated  as  mentioned  in  the  actt 
11th  February,  1854,  without  mentioning  which  acte. 

Held,  That  the  cessionnaire  may  invoke  the  acte  most  favorable  to  him, 

that  an  action  for  £50  for  resiliating  the  deed  will  be  dismissed,  the  defenda. 

having  set  up  the  first  of  the  two  'actes,      1  Jurist,  p.  151,  Monaghan  vs. 

fling,     S.  C.  Montreal ;  Smith,  Mondelet,  Chabot,  J. 

■ 
Cession  by  Curator.    See  Curator. 

Cedant  and  cessionnaire,  Collocation  of.     See  Judgment. 

Signification,  Allegation  of  an  affidavit  for  Capias.     See  Capias. 

Cession.    See  Executor,  Saisie  Arret. 
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CAUSE  OF  ACTION. 

See  Pliadino,  Cmnpensatioii. 
"  "         Exception  Dectinatoire. 


CAUTION. 
Set  Appvai.,  BodcL 

"  Surety. 

^  Caution  JiTRATOiRS. 

'^  Husband  and  Wife. 

"  Liability  fob  Costs. 

«<  Costs  on  Proceedings  against  Surety. 


CERTIFICATE  OF  BANKRUPTCY. 
See  Bankruptcy  gsrtificatb. 


CHOSE  JUG^E, 
See  Judgment,  Res  judicata. 


CHILDREN. 

CiJSTODY  OF,    See  Husband  and  Wipe. 
Child  Witness.    See  Criminal  Law,  Murder. 


CHURCH. 
Assessment  for  Building. 

Held,  That  a  defendant  who  has  become  a  Protestant,  cannot  be  assessed  for 
tbeooostruction  of  a  Roman  Catholic  church.  Sj/ndics  de  Lachine  vs.  Laflamme. 
C*  C.  Montreal ;  Monk,  J. 

Held,  1.  That  a  person  bom  of  Roman  Catholic  parents  cannot  escape  from 
QQBtribating  to  the  erection  of  a  Roman  Catholic  church,  within  his  parish,  simply 
^  having  oeased  to  follow  the  religious  duties  of  his  faith,  or  from  attending 
voniup  at  a  Protestant  church,  he  having  married  a  Protestant  wife,  and  bound 
l>uiuelf,  bj  the  marriage  contract,  that  the  children  should  be  brought  up  as  Pro- 
testants. 

i  Tbat  he  may  be  examined  on  interrogatories  as  to  his  belief,  and  his  refusal 
to  aoBwer  will  be  conclusive  that  he  has  not  abandoned  the  Roman  Catholic  faith* 
^  Juist,  p.  258,  Sjfndics  of  Lachine  vs.  Fallon.    C.  C.  Montreal ;  Monk,  J. 

Fabbique — Action. 

Held,  That  •  MarguiUier  en  exercise  cannot  maintain  an  action  for  the  Fahri- 
9^  solely  in  his  own  name.     Choumard  vs.  Fortin,  EL  B.  Q.  1819. 

Held,  That  the  Roman  Catholic  Bishop  of  Quebec  has  no  authority  to  com- 
F^  the  Maryuillien  of  a  parish  to  account.  He  can  require  (ministerially)a  state- 
let of  their  proceedings  for  his  information,  as  to  the  manner  in  which  they  have 
^^ded  the  money  of  the  parish ;  but  it  belongs  to  the  secular  power  exclusively 
^  compel  judicially  a  reddition  de  compte  in  an  action  by  the  (Euvre  et  Fahrique 
of  the  pariah  for  that  purpose.  Fahrique  of  St,  Jean  vs.  Chouinard.    K.  B.  Q. 
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Held,  That  an  action  en  complainte  cannot  be  gnpported  against  the  Fatrlque 
for  the  disturbance  of  a  parishioner,  in  the  possession  of  his  pew«  A  parishioner 
cannot  have  possession  of  a  pew.  Wrexler  ts.  Fabrique  of  Quebec.  K.  B.  Q. 
1820. 

Held,  That  a  workman  who  has  contracted  with  a  parish  as  a  corps  ei  commu' 
nauU  d^habitonSf  represented  bj  syndics  for  the  erection  of  a  chnrch,  cannot 
direct  his  action  against  the  Fabrique.  Action  dismissed  below  (Yalli^res  de  St. 
Real,  dissenting).  Confirmed  in  Appeal ;  Stoart,  C.  J.,  B.  Mondelet,  Gairdner, 
J. ;  Bowen,  Panet,  Bedard,  dissenting.  2  Rct.  de  Jur.,  p.  127,  Comte  tb.  Cnri 
et  JUarguiUiers  de  St,  Edouard,     In  Appeal  \  March,  1847. 

Held,  That  a  judgment  rendered  in  a  Commissioners'  Court  at  the  suit  of^La 
"  Fabrique  de  St.  Anne  des  Plaines,  agUsant  par  son  procureur  Racine,  Mar- 
'^  guillier  en  charge,^  will  be  quashed  on  Certiorari ,  the  legal  name  of  the  corpo- 
ration not  having  been  used,  but  costs  will  not  be  given,  there  being  do  {^intiff 
in  the  cause  liable  to  be  condemned.  6  Jurist,  p.  200,  Ex  parte  Lefort.  8. 
C.  St.  Scholastique ;  Berthelot,  J. 

Marguillier  ordered  to  collect  dues.     Pr^vost^,  No.  14. 

Held,  1.  That  by  the  12th  Vict.,  c.  41,  the  formalities  of  the  English  law,  in 
matters  relating  to  the  preservation  of  corporate  rights,  and  to  prerogatire  writs, 
have  been  done  away  with. 

2.  That  parties  styling  themselves  dtoyens  notables,  without  taking  the  quality 
of/abriciens  or  paroissiens,  cannot  maintain  an  application  to  oust  a  person  who 
is  alleged  to  have  usurped  the  office  of  Marguillier  de  V(Euvre  et  Fabrique.  1 
L.  C.  Rep.,  p.  247,  Crtbassa  vs.  Feloquin  et  al.  S.  C.  Montreal;  Day,  Smith, 
Yanfelson,  J. 

Held,  on  petition  for  a  writ  of  quo  warranto,  That  the  Marguillier  en  charge 
has  alone  the  right  to  receive  moneys  due  to  the  Fabrique,  and  that  the  appoint- 
ment of  a, procureur  fabricien  by  the  ancient  Murguilliers  isill^al,  and  the  pro- 
cureur  so  appointed  ordered  to  abstain  from  acting  under  sudi  procuration.  1 
L.  C.  Rep.,  p.  322,  Taille/er  vs.  Belanger.  S.  C.  Montreal;  Smith,  Vanfelson^ 
Mondelet,  J. 

Fabrique— Election. 

Held,  1.  That  under  the  Act  23rd  Vict.,  c.  67,  sect.  4,  «  To  P^atc  the  piwi- 
"  dency  at  Fabriqtie  meetings  in  the  Catholic  Churches  of  Lower  Canada,"  • 
r^ular  proposal  is  required  to  nominate,  as  candidate,  a  person  to  fill  the  office  of 
Marguillier, 

2.  That  in  the  case  submitted,  the  simple  expression  of  the  desire  of  one  or 
more  parishioners  Uiat  another  person  than  the  one  first  proposed  and  secondedf 
should  be  chosen  Marguillier  did  not  import  a  r^ulur  nomination  of  such  ffsctf^ 
according  to  the  requirements  of  the  act  above  referred  to.  12  L.C.  Rep.,  p.  47^9 
BUanger  et  al,  vs.  Cgr,    S.  C.  Montreal ;  Berthelot,  J 

See  CsBTioBABi,  Church. 

Fabbique — Pbesidence. 
Held,  That  the  our^  has  the  right  of  presiding  at  meetings  of  the  Fabrique'  ^ 


Jxon^  >  213,  Sinkalj  App.,  Jarret  dU  Beauregard^  Reap.    Lafontaane,  G.  J. 

Ajlwin,  Duval,  Mondelet,  J. 
Fabbiqub's  power  to  transfer  a  debt    See  **  Insurance." 
As  to  power  of  aa  ancien  Marguillier  to  name  a  procureur  fabria^n^ 
See  ^'Pbbroqative  Writ,  Quo  Warranto." 

Church  Pews, 

Held,  *Tliat  the  eldest  son  of  a  cessionnaire  of  a  pew  is  entitled  to  have  it,  on 
the  i«^marriage  t)f  his  father^s  widow,  at  the  price  at  which  it  may  be  adjudged  to 
the  highest  bidder.  Stuart's  Rep.,  p.  143,  Borne  vs.  Wilson  et  al. ;  Churchwardens 
of  ike  IL  C.  Parish  Church  of  Quebec  vs.  Bellanger,   K.  B.  Q.  Feb.  1819, 

Held,  That  a  mandamus  will  issue  to  oblige  a  Fahrique  to  reinstate  a  public 
officer,  the  oldest  captain  of  militia  in  possession  of  a  banc  dhonneur.  2  Rev. 
de  Jur,,  p.  53,  Regina  vs.  Fabnque  de  la  Ihinte  aux  Trembles,  K.  B.  Q.  1821. 
Held,  That  complavnte  cannot  be  maintained  for  a  disturbance  by  entering  a 
pew  in  a  church,  by  one  parishioner  against  another.  Stuart's  Rep.,  p«  135, 
Auger  vs.  Gingras.    K.  B,  Q.,  April,  1819. 

Held,  That  an  action  of  complainte  cannot  lie  against  the  Fahrique  by 
ii  parishioner  for  a  trouble  to  the  plainti£f  ^s  possession  of  his  pew  in  the  parish 
church ;  for  the  possession  of  the  pew  is  in  the  Fahrique,  and  he  holds  it  for 
them,     Werter  vs.  Fahrique  de  Quebec    K.  B.  Q.  1820. 

Held,  1.  That  the  purposes  for  which  a  pew  in  aehurch  has  been  used,  cannot 
be  changed,  without  the  consent,  after  deliberation,  of  the  body  of  the  Fabrique, 
2,  That  a  meeting  of  the  parishioners  to  authorise  the  Fabrique  to  take  pro- 
ceedings to  recover  a  pew  illegally  sold  or  granted,  can  be  called,  and  presided  over 
by  the  Cur^.  6  L.  C.  Rep.,  p.  290,  Reed,  App.,  Curi  et  Marguilliers  de  Chateau- 
guagj  Resp,     In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  That  an  agreement  in  the  lease  of  a  pew,  that  in  default  of  payment  of 
rent  to  accrue  at  the  period  fixed  by  the  lease,  the  lease  should  immediately  be- 
come null  and  void,  and  the  lessors  might  take  and  relet  the  same  without  notice, 
i«  not  Gomminatory,  but  will  be  "enforced.  6  L.  C.  Rep.,  p.  3,  Richard  vs.  The 
Curi  et  Marguilliers  de  Quebec  In  Appeal ;  Lafontaine,  C.  J.,  Panet,  Aylwin, 
€.  Moodelet,  J. 

Church  Registers, 

Held,  That  a  dissenting  minister  of  a  Protestant  congregation,  not  being  a  pub- 
Uc  officer  nor  a  person  in  public  holy  orders,  recognised  as  such  by  the  law,  is  not 
^titled  to  keep,  and  cannot  keep,  a  parish  register,  for  baptisms,  marriages,  and 
Wrials.      Stuart's  Rep.,  p.  90,  Ex  parte  The  Rev,  George  Spratt. 
1816. 

Held,  That  the  words  ''  Protestant  Churches  or  Congr^ations,"  used  in  the 
Statute  25th  Qeo.  3,  c.  4,  which  requires  rectors  of  parishes,  &g.,  from  1st  January, 
L796,  to  keep  two  rasters,  both  of  which  are  to  be  authentic,  embrace  only 
amch  churches  and  congr^ations  as  had  their  existence  in  the  Province  when  the 
statute  was  passed.  Stuart's  Rep.,  p.  149,  The  Rev.  Geo,  Spratt,  -^PP*}  and 
QHie  King^  Resp.    In  Appeal,  1821. 

Held,  That  a  minister  of  a  Presbyterian  congregation,  in  communion  with  the 

t 
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Gliaroh  of  Sootland,.  is  entitled  to  regigten  for  mamageB,  baptisnui^  and  Burial^ 
notwithatanding  that  in  the  place  where  he  officiates,  iUiother  church,  also  io 
communion  with  th«  Church  of  Scotland,  haa  been  previoualy  eBtal;diahedy  under 
the  authority  of  the  government. 

Query  f  As  to  the  right  of  the  miniater  to  fees  for  eatriea  in.  such  register^ 
Stuart's  Kep.^  p,  448^    Ex  parte,  Clugston,  K.  B.  Q,  18SL 

Pain  Beni, 

Held,  That  the  cajntairke  de  la  cote  is  entitled  to  be  pMsented  wkh  ik^pain 
heni  immediately  after  the  seignior,  but  ought  to  occupy  the  banc  d'honnewr 
reserved  for  his  office,  if  such  banc  exists ;  otherwise  it  may  be  pres^ted  to  him  is 
his  turn  with  the  other  pariihioners.  2  Rev.  de  Jur.,  p«  Q^^Ange  vs.  Cuve  de  la 
PoinU  aux  Trembles.  K.B.  Q.  1821. 

CHuacHES,  order  in.    See  Certiorari. 

Pain  BiNix  et  Cieros,  ordered.  .  Pr^vost^,  No,  13* 

Cure,  possession  of  Cure.    Cons.  Sup.,  No.  46. 

Parishes,  Erection  of. 

Held,  That  a  certiorari  will  lie  for  excess  of  jurisdictioD  and  Olegalky  in  th^ 
proceedings  of  the  commissioners  appointed  by  the  governor  of  the  provinoe,  under 
the  Ordinance  31st  Geo.  3,  c.  6,  ibr  the  building  and  repairing  of  churches*  Stuart'» 
Bep.,  p.  560,  The  King,  App.,  Gingras  ei  al.  Resp.  In  Appeal ;  29th  July,  1833. 

Held,  1.  That  conmiissioners  for  the  civil  erection  of  parishes  have  no  rights 
under  the  2nd  Vict.,  c.  29,  or  under  any  previous  or  subsequent  law,  to  delegate 
to  one  of  their  number  the  power  of  taking  an  enquite.- 

2.  That  such  delegation  is  an  excess  of  jurisdictioDy  and  that  all  the  prooeed-^ 
ings  subsequent  to  such  delegation  and  consequent  upon  it,  will  be  set  aaide.  4 
Jurist,  p.  316,  Ex  parte  Robert  et  ahf  Viger  et  a/.,  Commissioners,  and  AUard 
tt  al.,  Syndics* 

Held,  1.  That  there  is  no  appeal  from  judgments  rendered  by  oommiasioner*' 
for  the  irection  ciaile  des  paroisses^  but  the  writ  oi'  certiorari  lies  in  cases  of 
of  jurisdiction. 

2.  That  irr^ularities  and  ill^alities  in  the  proof  and  proceedings  in  a 
before  such  commissioners,  and  the  refusal  of  proof  on  the  part  of  the  opposants^M^- 
or  the  admission  of  illegal  evidence  on  thp  part  of  the  Sgndu»,  do  not  constitute- 
excess  of  jurisdiction.    Writ  of  certiorari  quashed.     6  Jurist^  p.  333,  JSx  parte*^- 
Boucher  et  ah,  Dessaulles  et  al^  Commissioners,  and  Langelier  et  aL,  Syndic 
8.  C.  St,  Hyacinihe;  McCord,  J. 

Trustees. 

Held,  That  the  ordinance  2nd  Vict.,  c.  26,  was  intended  to  rest  property  ii 
leligious  bodies,  and  their  powers  must  extend  to  the  performance  of  acts 
Bary  for  the  preservation  of  their  rights.   3  Rev.  de  Jur.,  p.  246,  Leslie  et  ah  vs^^ 
Shaw  etal,    Q.  B.  Montreal,  January,  1848. 

Held,  That  under  the  Religious  Congr^ation  Act,  2nd  Vict.,  c.  26,  one 
])or  of  a  congr^ation  cannot  bring  an  action  to  compel  the  trustees  of  church 
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perty,  to  take  iftepe  to  oanse  Tacancies  in  the  nmnW  of  trustees  to  be  filled  tip  in 
the  manner  set  forth  in  the  deed  of  trust,  bat  must  proceed  nnder  the  12th  Viot., 
c  41,  under  which  the  Court  could  compel  specific  performance.  2  Jurist,  p* 
74,  Smith  vb.  FUhet  ei  al     S.  C.  Montreal ;  Smith,  Mondelet,  Chabot,  J. 


CLERK. 
See  LiXN — ^Pbivilbgi — Waqeb. 
Of  Ceown,  powers  of.    See  iNFeaiCATiOH,  LibeL 


COLLISION. 
See  Ships  avd  Shipping,  Collision. 


CONTEMPT. 

See  CONTBAINTB. 


COMMENCEMENT  DE  PEEUVR. 

See  EviDlNCK,  Interrogatotiet. 
See  AoTiov  to  Aoo9Vnt. 

-"   UeuKT. 

*'   PftiMCiPAL  ANB  AosNT,  Commiflaon. 


COMMINATOIKIL 
JSee  Akbitratiojt. 

-'^  Contract — C^mminatoirb. 


COMMANDEMENT  DE  PAYER. 
BxEOOTiONy  Formalities  of. 

COMMUNAUT^. 
JSee  HuBBAND  AMD  Wipe. 

**    Marbiaob. 

^*    Action  Pbtitobt. 


CONFESSION. 
JSee  Btqibncb,  Admission. 

Of  Judqmbnt.    See  Juimmbnt,  Oonfession. 

<!oNFBasBiN  Br  Cbiminal  Law.    See  Criminal  Law,  Confession. 


CONFIDENTIAL  COMMUNICATION. 
See  DAMAtfES — Slandbe. 


CONVICTION. 
Jke  Ceetmbabi. 


COUNTER  LETTER. 
BrPBOT  or.    See  Fractd  bbtwebn  parties. 


CORONER'S  JURY. 
PiOTECTLOir  OP.    See  Jubt,  Coroner's. 
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COURT  MARTIAL. 
See  Habsas  Co&pus. 


COMPANY. 

Joint  Stock  Company. 

Held,  That  a  Joint  Stock  Compaajic  inoorporated  by  Statute  is  not  a  menm 
morte,  and  that  the  aoquisition,  by  such  companj,  of  land  does  not  give  roe^U^ 
indemnity  or  amortUsemeni  m  favor  of  seignior.  3  L.  C.  Rep^,  p.  76>  Seminary 
of  Quebec  vs.  The  Quebec  Exchange^     S.  C.  Quabeo ;  Bowen,  C.  J.,  Duval,  J. 

See  CoEPORATiONy  Formation  of. 


CONSEIL  SUPERIEUR, 
For  cases  in  this  Court,  see  end  of  this  volume. 


CONTRACT. 

ACCKPTANCE  OF   ObLIOATION. 

Held,  That  an  oblation  with  mortgage  is  valid  when  consented  to  by  Ae 

debtor,  without  the  credit(»'  being  present  to  accept  it.     6  L.  C.  Rep.,  p.  61, 

JRj/an^  App.,  Haljpin,  Resp.     In  Appeal ;  Lafontaine,  O.  J.,  Ayhrin,  DuvaU 

Caron,.  J. 

Bvildbr'b  Liability. 

In  an  action  by  a  builder  against  a  proprietor  for  a  balance  due  upon  a 
contract  for  the  excavation,  mason's,  and  bricklayer's  work  of  certain  houses,  and  for 
extra  work,  the  proprietor  set  up,  by  exception  and  incidenial  demand,  that  three 
of  the  houses  were  plaoed  upon  an  insufficient  foundation,  and  sunk,  in  conse- 
quence whereof  he  suffered  damage  to  an  amount  exceeding  the  amount  sued  for  ^ 
tiie  plaintiff  answered  that  the  houses  were  built  according  to  the  plans  and  spe- 
cifications, and  under  the  superintendence  and  directions  of  the  plaintiff's  archi- 
tect. 

Held,  in  Superior  Court,  Montreal;  Day,  Vanfelson,  Mondelet,  J.,  Thatth^^ 
plaintiff,  notwithstanding  the  houses  were  built  as  alleged  in  his  answer,  was  never- 
theless liable  for  the  vice  du  sol  and  to  be  condemned  in  damages  by  reason  of  th^ 
omission  and  neglect  to  take  the  usual  and  proper  means  and  precautions,  fbr 
ascertaining  the  nature  of  the  ground,  and  fbr  renderings  the  foundations  fit  to 
support  the  houses.  1  I>.  C.  Rep.,  p.  343,  Brawny  vs.  Laurie.  Judgment  con* 
firmed  in  AppeaL  5  L.  C.  Rep.,  p.  65 ;  Rolland,  Panet,  Aylwin  J. 

Builder— Sub  Contract. 

Held,  1 .  That  a  contractor  who  has  a  sub-contract,ia  not  liable  to  the  preprieter 
for  damages  caused  by  the  non-execution  of  the  contract  for  the  building  of  a 
house. 

2.  In  an  action  by  a  oontractor  for  the  price  of  atone  sold  and  delivered  by  him 
to  the  proprietor,  such  proprietor  cannot  set  up  damages  caused  in  the  execution  of 
another  part  of  the  work,  which  he  contracted  should  be  dbne  by  a  thfrd"  party^ 
with  whom  the  jdaintiff  agreed  to  do  the  work.  1  Jurist,  p.  190^  Saucisse  «l 
al.  vs.  Mart.    S.  G.  Montreal ;  Day,  Smithy  Chabot,  J« 
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Builder's  PanriLEOE. 

Held,  1.  That  the  mason  has  an  especial  priyilege,  in  the  nature  of  a  mort- 
gage upon  any  building  erected  by  him,  and  for  repairs. 

2.  This  privilege,  however,  will  not  be  allowed  to  the  prejudice  of  other  cred- 
itors, of  the  proprietor,  unless  within  a  year  and  a  day.  there  be  something  specific 
to  shew  the  nature  of  the  work  done,  or  the  amount  of  the  debt  due  thereon. 
Stuart^s  Rep.,  p.  263,  Jourdain^  App.,  Mwilhy  Resp.    Q  B.  Quebec,  1827. 

Bi7iLDsa*s  Privily:    Se^  Ships  and  Shipping,  Builder's  Privilege. 

Consideration. 

Held,  That  a  promise  by  one  to  sell  a  lot  of  land  to  another,  without  naming 
a  price,  or  providing  a  price  to  be  named,  and  without  any  undertaking  on  the 
part  of  the  person  to  whom  the  promise  was  made,  to  pay,  or  fix  any  price  what- 
ever, or  to  buy  or  accept  the  land,  was  a  nudum  pactum^  and  that  no  action  for 
breach  of  contract  could  be  maintained  upon  it.  Belair  vs.  Pellison.  EL  B.  Q. 
1816. 

Held,  That  an  agreement  between  persons  interested  in  a  bill  before  the  Legis- 
lature (for  the  inspection  of  ashes)  that  one  of  them  should  forbear  to  oppose 
the  bill  is  not  void  as  against  public  policy,  but  will  be  enforced.  7  L.  C.  Rep., 
pu  124.  Henshaw  vs.  Difde,     S.  C.  Montreal ;  Day,  Smith,  Badgley,  J. 

Same  ease,  1  Jurist,  p.  124. 

See  Bills  and  Notes,  Fraud ;  also  Fraud. 

COMMINATORT. 

A  clause  to  this  effect  '^  cette  promesse  de  vendre  faite  h  la  charge  par  celui 

des  deux,  qui  oontreviendra  &  ees  presentee,  de  payer  ^  T  autre  la  somme  de 

£100  de  d^it,*'  was  held  to  be  a  eovenant  for  liquidated  damages  in  case 
of  non  performance,  and  judgment  given  for  £100.  Rochet  vs.  Grirojrd.  K.  B. 
Q.  1818. 

Held,  That  eomminatory  elauses  are  not  to  be  enforced  &  la  rigueur,  1 
Jurirt,  p.  12,  Homier  vs.  Demere,    8.  C.  Montreal;  Bay,  Smith,  Badgley,  J. 

Held,  That  a  covenant  in  an  obligation,  that  in  default  of  payment  of  m- 
%&nt^  wifJiin  tkirty  days,  from  the  peiiod  at  which  such  interest  became  due,  the 
whdeof  the  debt,  with  the  interest,  should  immediately  become  exigible,  is  not 
ecMnminatory ;  and  that  on  such  default,  judgment  will  be  rendered  for  principal 
and  interest  12  L.  C.  Rep.,  p.  335,  MeNievin  vs.  The  Board  of  Arte  and 
Manu/aciuree  for  Lower  Canada,    S.  C.  Montreal ;  Berthelot,  J. 

Sane  ease,  6  Jurist,  p.  222. 

Held,  That  in  a  donation  from  father  to  son,  the  following  clause  is  not  com- 
minatorj :  ''  que  si  le  donataire  venait  k  vendre,  Changer,  ou  donner  les  dits  ter- 
^  rains  ii  des  strangers,  ou  k  faire  quelque  autre  aete  Equipollent  k  vente,  il  sera 
^  tenu  et  oblig^,  tel  qu'il  le  promet  en  ces  prEsentes,  de  bailler  et  payer  aux  dits 
'^  donatemrs,  seulement  la  somme  de  deux  mille  livres  anoien  eours,  le  jour  de  la 
^  pasMtion,  soit  des  aetes  de  vente,  ^change,  donation,  et  autres  actes  equipollent 
^  i  fmta"  bui  that  this  must  be  considered  as  a  charge  de  la  donation^  mo  soon 


u 
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as  the  land  was  sold  to  the  defendant,  a  stranger.     6  Jurist,  p.  229,  Cheval  dti 
St,  Jacques  yb.  Morin.    S.  C.  Ste.  Soholastique ;  Badgley,  J. 

Composition. 

Held,  That  an  agreement  between  a  debtor  and  his  creditors  that  ^ej  will  accept 
a  composition  in  satisfaction  of  their  respective  debts,  may  be  pleaded  to  an 
action  by  one  of  the  creditors  for  his  whole  debt,  if  he  has  received  the  compom- 
tion.     Frtfzerys,  Mnnroe  tt  al.     K.  B.  Q.  1820. 

Held,  That  a  deed  of  composition  in  which  it  is  stipulated  that  all  the  credi- 
tors must  sign  within  a  fixed  period,  is  not  binding  upon  any  of  the  creditoTS, 
unless  all  have  signed  within  the  period  limited.  1  Rev.  de  Jur.,  p.  109, 
CaviUiertt  al,^  App.,  vs.  Bateau  j  Resp.     In  Appeal,  1842. 

Held,  That  the  failure  to  pay  an  instalment  as  agreed  upon  in.  the  deed  of 
composition,  renders  the  composition  null  de  plein  d*oit,  and  the  creditoiB  may 
ui^  their  recourse  for  their  whole  debt,  without  taking  an  aotioo  en  ri^olution. 
1  Rev.  de  Jur ,  p.  110,  Atkinson  vs.  NesbiU.     Q.  B.  Q.  1845. 

Held,  That  in  the  case  submitted,  upon  an  agreement  in  a  deed  for  a  com- 
position, founded  on  the  delivery  at  a  certain  time  and  place,  of  two  notes,  en- 
dorsed by  a  third  party  to  whom  the  amount  due  should  be  assigned,  the  deli^ 
of  two  days  in  delivering  the  notes,  will  not  deprive  the  debtor  of  the  benefit  of 
the  composition,  the  creditor  not  having  presented  himself  to  receive  the  notea 
and  execute  the  assignment,  but  having,  on  the  contrary,  made  known  his  inten- 
tion to  present  himself  to  receive  the  notes  later,  by  reason  of  his  residing  at  a 
place  distant  from  that  where  the  notes  were  to  be  delivered.  7  L.  G.  Rep., 
p.  306,  King,  App.,  Breakey,  Resp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin, 
Suval,  Caron,  J. 

In  1852,  the  plaintiff  and  her  sister  sold  to  the  defendant  certain  real  jnto- 
perty,  the  deed  containing  a  clause  that  if  the  defendant  failed  to  pay  a  certain 
life  rent,  the  vendors  might  get  the  deed  set  aside,  and  resume  possession.  In 
1857  a  deed  was  passed  reconveying  a  certain  part  of  the  property,  th^re  being 
then  eight  quarters  arrears ;  and  by  this  deed  the  privilege  of  bailltur  de  fomds^ 
eixisting  under  the  deed  of  1852,  was  preserved.  The  rent  stipulated  under  the 
deed  of  1857  having  fallen  into  arrear,  the  plaintiff  in  1859  broug}it  her  action 
to  r<»>x)ind  the  deed  of  1852,  under  the  clause  contained  therein  above  meotiooed. 

Held,  That  the  covenant  or  pacte  oommissoire  in  the  deed  of  1852  had  ceased 
to  exist  by  the  tranmctum  oontained  in  the  deed  of  1857.  11  L.  G.  R^p-i  p* 
337,  Eoans  vs.  SmitL    S.  G.  Q.iebec ;  Stuart,  J. 

Held,  That  a  deed  of  composition  will  not  be  set  aside  for  default  of  payment 
within  the  delays  agreed  upon,  if  the  creditor  has  altered  the  deed  without  the 
consent  of  the  debtor.  3  Jurist,  p.  124,  Boudreau  vs.  DAmmr,  S.  G.  Montreal ; 
Smith  J. 

Held,  1.  That  the  insertion  in  a  deed  of  composition  of  the  amount  <^  a  cred- 
itor's claim,  with  parol  evidence  of  plaintiff's  book-keeper  that  sudbi  anM>unt  had 
been  agreed  upon  on  an  examination  of  accounts  between  plaintiff  and  the  debtor, 
is  sufficient  evidenoe  of  the  amount  being  due,  on  an  account  stated. 

2.  An  agreement  to  pay  10a.  in  the  £  at  6  and  12  months,  the  creditora 
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agreeing  ''  on  reeeipt  of  the  same  to  give  a  full  discharge/*  if  only  one  instal- 
ment is  paid,  will  not  prevent  the  creditor  suing  for  the  whole  amount  of  his 
original  claim  less  the  amount  paid. 

3.  That  the  return  to  the  debtor  after  the  composition  was  signed,  and  before 
the  instalments  fell  due,  of  the  debtor's  paper  overdue,  to  an  amount  exceeding 
the  balance  compounded  for,  will  not  be  considered  proof  of  the  creditor's  inten- 
tion to  discharge  absolutely  the  original  debt  whether  the  notes  representing  the 
instalments  be  paid  or  not.  5  Jur.,  p.  41,  Brown  et  al.  vs.  Hurtigan,  S.  €• 
Montreal;  Smith, J. 

Held,  That  where  by  a  deed  of  composition,  it  was  agreed  that  on  non-payment 
of  any  of  the  instalments  at  the  times  spedfitd  the  creditors  "  should  resume 
"  their  rights  and  have  full  power  to  enforce  their  several  claims  to  the  fuU 
"  amount,  after  deduction  of  instalments  paid"  that  the  creditor  has  a  right  to 
recover  such  full  amount,  if  the  date  of  the  instalment  had  passed  without  pay- 
ment, and  this  notwithstanding  tender  of  the  instalment  before  action  brought. 
1  Bev.  de  Jur.,  p.  33.    Q.  B.  Montreal,  1845. 

See  Bills  and  Not£S,  Composition. 
See  Bamkruptcy,  do. 

Illicit— Void. 

Held,  That  a  deed  of  sale  in  execution  of  a  tirage  ou  sort  or  lottery,  is 
invalid,  and  the  action,  for  the  recovery  of  the  purchase  money,  dismissed.  Case 
carried  into  appeal,  and  appeal  dismissed  for  irregularity.  2  Rev.  de  Jur.,  p.  305, 
Ferguson  et  al,  vs.  Scott,  K.  B.  Q.  1843. 

Held,  That  an  arrangement  by  a  public  oflBcer  (clerk  of  the  crown)  to  resign 
his  office  in  favor  of  his  son,  on  condition  of  sharing  the  revenues  and  emoluments 
of  the  office,  is  iUegal  and  void.  3  Jurist,  p.  244,  Delisle^  App.,  vs.  Delisle,  Resp, 
In  Appeal,  Nov.  1847. 

Held,  That  a  bet  as  to  the  result  of  an  approaching  election  of  a  member  of 
Parliament  is  illicit  and  void,  as  also  a  note  given  for  the  amount  of  the  bet.  5 
Jurist,  p.  278,  Du/resne  vs.  Guivrertwnt,    Circuit  C.  Richelieu ;  Bruneau,  J. 

Held,  That  the  value  of  liquors  sold  to  travellers  who  stop  at  an  hotel,  can  be 
recovered  by  suit.  5  Jurist,  p.  337,  Mercier  vs.  BriMon,  Circuit  C.  Montreal ; 
Berthelot,  J. 

DiscHARQE — Remise. 

Held,  That  in  a  writing  in  the  nature  of  a  remise,  the  consideration  need  not  be 
expressed ;  and  that,  with  respect  to  such  contract,  the  formalities  required  with 
i^Gspect  to  donations  are  not  necessary.  8  L.  C.  Rep.,  p.  368,  Robertson  vs* 
Jones,    S.  C.  Quebec  \  Meredith,  J. 

Of  Marriage. 

Held,  in  the  Queen's  Bench,  in  Appeal,  1.  That  in  an  Motion  for  the  recovery 
^  a  sum  of  money,  promised  to  a  certain  person  by  an  instrument  in  writing, 
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in  the  eyent  of  sncli  person  marrying  another  person  named,  the  defence  being 
the  general  issue,  it  was  sufficient  for  the  plaintiff,  who  was  in  possession  of  the 
instrument,  in  order  to  obtain  judgment,  to  prove  that  the  signature  was  authentic. 

2.  That  in  the  case  submitted,  the  two  witnesses  examined  for  pUintiffii  were 
neither  allied  or  of  kin  to  the  parties,  so  as  to  render  them  incompetent  as  such 
witnesses. 

In  the  Privy  Council :  Held,  That  under  the  circumstances  of  this  case,  it 
was  incumbent  on  the  plaintiff  to  prove  all  the  facts,  alleged  by  such  party,  to 
enable  her  to  obtain  her  demand, — namely,  the  signing  of  the  instrument, 
the  delivery  of  the  same  to  the  plaintiff,  either  by  the  person  signing  it,  or  by 
his  consent,  and  the  accomplishment  of  the  condition  precedent.  8  L.  G.  Bep. 
p.  369,  'McCarthy^  App.,  Judah,  Resp. 

Novation. 

Held,  That  the  acceptance  of  a  note  in  renewal  of  one  previously  made,  is 
not  a  novation,  unless  there  be  an  express  intention  to  effect  such'  novation.  10 
L.  C.  Rep.,  p.  476,  Noad  et  al.,  Bouchard  etaL    S.  C.  Quebec  ;  Stuart,  J. 

In  an  action  for  £90  for  goods  sold,  plea,  that  on  the  day  of  alleged  indebt- 
edness, defendant  executed  a  notarial  obligation  .for  the  goods,  with  a  mort- 
gage, and  that  the  demand  was  novated.  Answer,  that  the  obligation  was 
only  as  collateral  security.  The  plaintiff  proved  the  sale  and  delivery  of  the 
goods;  the  defendant  merely  fyled  a  copy  of  the  obligation : 

Held,  That  without  express  mention  of  novation,  the  presumption  was  in 
favor  of  the  creditor,  and  his  right  to  sue  upon  the  original  cause  of  action 
remained.  1  L.  C.  Rep.,  p.  250,  McFarlane  vs.  Fatton,  S.  C.  Montreal ;  Day, 
Vanfelson,  Mondelet,  J. 

Held,  That  the  acceptance  of  a  note  for  rent  does  not  operate  as  a  novation. 
2  Rev.  de  Jur.,  p.  317,  Jones,  A.pp.,  Lemesurier  et  ah,  Resp.  In  Appeal;  Jan. 
1840. 

Held,  That  an  extension  of  delay  given  by  the  creditor  to  the  principal 
debtor,  operates  as  a  novation  and  liberates  the  surety.  3  Rev.  de  Jur.,  p.  293, 
St.  Anhin  vs.  Fortin.    Q.  B.  Q.  1848. 

Held,  1.  That  to  constitute  a  novation  there  must  be  some  difference  between 
the  old  and  the  new  contract,  and  that  one  promissory  note  will  not  operate  as  a 
novation  of  another  note  previously  given. 

2.  That  one  defendant,  although  insolvent,  is  incompetent  to  prove  that  he  sub- 
sequently gave  the  plaintiff  a  note  in  payment  of  the  one  sued  on,  on  the  ground 
that  he  is  a  party  to  the  issue.  9  L.  C.  Rep.,  p.  252,  Brown  vs.  Mnlloux  et  oL 
8.  C.  Q. ;  Stuart,  J. 

The  defendant  made  a  transfer  to  the  plaintiffs,  and  one  Brazeau,  his  credi- 
tor, of  certain  debts  due  to  him,  and  the  transferees  agreed  to  give  a  full  dis- 
charge for  their  respective  claims,  on  condition  that  the  sums  transferred  were 
paid  when  they  became  due,  and  not  otherwise :  the  defendant  handed  over  the 
titres  de  criavce.  In  an  action  by  plaintiffs  on  certain  notes,  made  by  the 
defendant  in  their  favor,  previous  to  the  transfer : 
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Held,  1.  Tbat  there  was  no  noyation  operated  by  the  transfer. 

2.  That  as  this  was  a  commercial  matter,  an  action  by  plainti&  en  cUcTUance 
of  the  rights  acquired  under  the  transfer  was  unnecessary. 

3.  That  the  act  of  Brazeau,  in  giving  delay  of  payment  for  one  of  the  trans- 
ferred debts,  bound  the  plaintiffs,  and  that  each  transferee  was  bound  to  the 
defendant  as  garant  for  the  acts  of  the  other.  Action  dismissed.  9  L.  C. 
Rep.,  p.  330,  Boudreau  et  al,  vs.  D' Amour.    S.  C.  Montreal;  Smith,  J. 

See  Pbivilsqe  of  Ysndob. 

Payment. 

Held,  1.  That  the  payment  of  money  in  a  non-commercial  case,,  may  be  proved 
by  the  witnesses  to  a  receipt  signed  with  a  cross. 

2.  That  in  the  examination  of  such  witnesses,  it  is  irregular  to  begin  by  asking 
whether  the  amount  had  not  been  paid.  3  Jurist,  p.  87,  88,  Neoeupire  et  ux 
vs.  DeBleuty.     S.  C.  Montreal ;  Smith,  Mondelet,  Badgley,  J^ 

Held,  That  if  one  of  two  co-donataires  pay  the  whole  of  an  annuity  to  the 
donateur,  he  can  maintain  an  action  against  the  other^  for  one  half  of  the  sum 
paid.     Fatrii  vs.  Begin.     K.  B.  Q.  1813. 

Held,  That  if  there  be  two  hypothecary  debts,  both  payable  by  instalments, 
but  with  the  privily  of  acquitting  the  older  debt  before  it  became  due,  and 
payments  be  made  without  any  application  whatever,  such  payments  will  be  applied, 
first,  on  the  interest  of  the  older  debt;  secondly ,  on  the  principal  of  that  debt; 
thirdlg,  on  the  interest  of  the  more  recent  debt,  and  lastly  on  its  principal.  1  Jurbt, 
p.  156,  Cus8on  vs.  Thompson.     S.  C.  Montreal ;  Day,  Mondelet,  Chabot,  J. 

Held,  That  when  the  parties  have  not  made  imputation  of  payments,  they  are 
supposed  to  be  made  upon  the  interest  due.  2.  Rev.  de  Jur.,  p.  258.  In  rt 
Dumouchelle  and  0pp.     In  Bankruptcy,  Montreal,  1845. 

See  Plbadinq,  Payment* 

Place  of  Contract. 

Held,  That  the  law  of  the  country  in  which  a  contract  is  made,  and  its  usage, 
lauHt  govern  in  mercantile  matters ;  Loom  regit  actum.  Stuiirt's  Rep,^  p.  105 
Men  vs.  Scaife  et  al.    K.  B.  Q.  1816. 

Privity. 

That  a  person  (defendant)  who  enters  into  an  agreement  with  a  contractor 
^i"  the  performance  of  certain  works,  will  not  be  held  Tcsponsible  to  third  per- 
•^>«^  who  furnish  materials  to  the  contractor,  unless  on  proof  that  the  sale  and 

delivery  of  such  materials  were  made  to  the  defendant  himself.     9  L.  C.  Rep.,. 

P-  -445,  Bridgman,  App.,  Ostell,  Resp.     In  Appeal ;  Lafontaine  C.  J.,  Aylwin^ 

'^^val,  Garon,  J. 

Sous  Seiqn  PriyiL 

Hdd,  That  a  ooutnot  sous  seignprivi  is  not  null,  because  not  madeeTi  double., 
^    li.  C.  Rep.,  p.  176,  Shaw  vs.  McCownelL    9.  C.  Quebec;  Bowen,  C.  J., 
^^val,  CaroD,  J. 
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Subrogation. 

Held,  1.  That  a  deed  lij  which  it  is  declared  that  the  payment  made  by  a 
debtor,  was  so  made  with  the  monies  of  a  third  person  (opposant  in  the  cause), 
borrowed  on  the  condition  of  subrogating  such  person  in  the  rights  of  the  creditor, 
and  that  such  declaration  is  made  for  the  purpose  of  effecting  such  subrogation, 
does  not  effect  the  subrogation,  the  opposant  not  being  party  to  the  deed,  and 
there  being  no  acceptance  on  his  behalf,  and  by  reason  of  the  absence  of  an  authen- 
tic instrument,  as  evidence  of  the  loan,  and  of  its  object,  anterior  to  the  payment 

2.  That  an  all^ation  in  an  opposition  of  an  anterior  parol  contract  showinc 
the  loan,  and  the  conditions  as  to  subrogation,  is  not  sufficient,  although  the  oppo- 
sition is  not  contested ;  such  a  contract  requiring  to  be  proved  by  an  anthentie 
instrument  rendering  certain  the  conditions  and  date  of  the  loan. 

3.  That  a  notarial  asfflgnment  (of  the  rights  of  the  creditor)  of  the  19th  Oeto 
ber,  1847,  accepted  by  the  lender  (opposant)  before  notaries  on  the  17th  NoTem- 
ber,  1847,  is  inoperative  to  effect  the  subrogation,  because  the  original  debt  was 
extinguished  completely  at  the  time  of  payment.     2  L.C.  Rep.,  p.  130,  FQmet 
vs.  Bell.    In  Appeal ;  Bolland,  Panet,  Aylwin,  J. 

Transaocion. 

Held,  That  an  agreement  in  the  nature  of  a  transaction  cannot  be  set  aside 
for  fraud.     Trigge  et  al,  vs.  LavaUee,   S.  C.  Montreal;  Cond,  Rep^  p.  87. 

Contract,  as  to  Arbitration.     See  Arbitration. 

"  Aleatoire.     See  Usufruct,  Sale. 

**  of  Agent.    See  Bills  and  Notes,  Agent 

"  "           See  Principal  and  Agent. 

"  of  Assignment  and  Cession.     See  Cession. 

"  "            See  Fraud. 

"  of  Donation.     Sfc  Donation, 

"  of  Exchange.    See  Fraud  in  Exchange. 

"  of  Hire  of  Services.     See  Carrier. 

^'  "        See  Services — ^Wages. 

'^  "        See  Railway  Company. 

"  "        See  Ships  and  Shipping. 

''  of  Insurance.     See  Insurance. 

''  of  Lease.    See  Landlord  and  Tenant. 

**  of  Marriage.     See  Marrlage— Husband  and  WmL 

''  of  Married  Women.     See  Husband  and  Wifs. 

"  of  Sale.    See  Sale  of  Goods. 

^*  "         See  Sale  op  Immoveables. 

"  with  Public  Officer.    ^S^  Officer,  Public. 

^  "  Corporation.    See  Corporation — Railway  Compan^^-* 

"  "  Partnership.     See  Partnership. 

"  "  Bankrupt.    See  Bankruptcy. 

'*  "  Minor.    See  Tutelle. 
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Contract,  Builder's.    See  Evidbnos,  Extra  Work. 
'*  Damages  for  breach  of.     See  Damages. 

"  Deliveiy  o£    See  Contract,  Consideration,  Marriage* 

•^  Fraud  in.    See  Fraud. 

''  Joint  and  several  conclusions.    See  Pleadings,  Defense  en«droitp. 

made  on  Sunday.     See  Bills  and  Notes  dated  on  Sunday., 
Notes.    See  Principal  and  Agent,  Broker. 
"  Payment.    See  Pleading,  Payment. 

Contractors,  Railway.    See  Railway  Co.,  Damages^ 
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CUMULATION. 
See  PleadinOi  Joinder. 


CONTRAINTE  PAR  CORPS. 

Against  Adjudicatairs. 

Held,  Thai  oantrainte  will  not  be  granted  against  an  adjudicataire  for  non^^ 
payment  of  the  purchase  money,  whilst  proceedings  are  pending  on  an  intervention 
by  a  third  party,  to  have  the  adjudication  declared  null  and  void.  1  L.  C.  Rep., 
p.  241,  Meath  et  al.  vs.  Monagan  and  Charlton,  Inter.  S.  C.  Quebec ',  Bowen, 
C.  J.^  Duval,  Meredith,  J. 

Against  Assignee  in  Bankruptcy. 

field,  That  an  ass^ee  who  neglects  to  conform  to  a  judgment  ordering  him  to 
P^y  money  whidi  he  has  in  his  hands,  is  contraignable  par  corpt.  1  Rev.  de 
'^'^.,  p.  360,  Bates  vs.  Beaudry,  and  Tojuffe,  Assignee.  In  Bankruptcy,  Montreal  \ 

^'oadelet,  J.,  1846. 

Against  Defendant. 

I<i  the  case  of  an  execution,  where  a  defendant,  who  was  outside  his  dwelling 
^^^ae,  the  door  of  which  was  locked,  and  within  which  were  his  wife  and  family, 
^^o  were  visible  from  the  outside,  and  who  neglected  to  open  the  door,  on  being 
^U^  upon  by  the  bailiff  to  do  so : 

^eld,  by  Mondelet,  J.,  That  a  return  of  a  bailiff,  that  the  defendant  stated 
"^  l^im  that  he  could  not  open  the  door,  amounted  to  a  refusal  to  do  so,  and  inr 
'^^^jption  en  faux  was  dismissed. 

^eld,  by  Badgley,  J.,  1.  That  the  return  of  the  bailiff  that  defendant  refused 
^  open  the  door  of  his  house  is  onlj  prima  facie  evidence  of  the  fact,  and  not 
^^^ficient  to  justify  a  condemnation  for  contrainte. 

2.  On  proof  of  the  facts  above  stated,  that  the  neglect  to  open  the  door  did 
^c^  amount  to  t^  rebellion  en  justice.  2  Jurist,  p.  279,  280.  Kemp  vs.  Kemp. 
*•   C  Montreal. 

£eld,  That  a  writ^  of  attachment,  contrainte  par  oorps^  may  issue  against  a 
^^cCendant  refusing  to  oi^^  his  doors  to  a  bailiff  charged  with  a  writ  of  execution 
honiiy  even  where  force  and  violence  have  not  been  used.    4  L.  C.  Rep.,  p« 
9  jDeiAomatt  vs.  Amiot  dit  Boccage.    C»  C.  Q.;  Caioo,  J. 
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Held,  That  contrainte  will  be  granted  against  a  defendant  with  whom  a/>yt>eei 
verbal  of  the  saisie  gagerie  was  left  at  his  domicile  in  his  absence,  unless  he  can 
establish  that  when  the  9tti$ie  gagerie  first  became  known  to  him,,  the  effeets 
were  no  longer  in  his  possession.  1  L.  C.  Rep.,  p.  170,  Munn  vs.  JSa^ftrUi» 
S.  C. Quebec ;  Duval,  Meredith,  J. 

Ib  the  Court  of  Quarter  Sessions,  a  defendant  makes  ajfidavit  of  his  mteption 
to  remove  the  indictment  into  the  King^s  Bench,  because  it  involved  important 
questions  of  law,  and  because  certain  of  the  Justices  were  personally  interested  in 
the  prosecution  ;  thereupon  he  is  ordered  to  show -cause  why  an  attachment  ftr  a 
contempt  against  him  should  not  issue ;  this  he  declines,  but  rests  his  case  upoB 
the  prudence  and  discretion  of  the  Court ;  he  is  then  declared  guilty  of  two  con* 
tempts,  apprehended,  and  imprisoned. 

Held,  That  a  certiorari  will  not  lie  to  remove  this  conviction.  Stuart's  Bep., 
p.  693,  Exparte  ValUires  dt  St,  Rial     JL  B.  Quebec,  1834. 

Against  Gardien. 

Held,  That  sl  gardien  ftdling  to  represent  the  effects  seiied,  must  remain  under 
amtrtiinte  until  he  produce  them,  or  their  value«  1  Jurist,  p.  158,  Ouimd  vs. 
McGoUum  and  CUirh,    S.  C.  Montreal  ;*  Day,  Mondelet,  Chabot,  J. 

Held,  That  a  rule  for  contrainte  against  a  gardien  will  be  discharged  on  prorf 
that  the  goods  have  been  sold  under  other  executions.  5  Jurist,  p.  56,  Blackit 
ton  vs.  Puttonj  and  Piitton^  mis  en  cause,     C.  C,  Montreal ;  Bruneau,  J. 

Held,  That  contrainte  will  not  be  granted  against  a  gardien^  or  against  a 
defendant,  where  no  proceedings  have  been  had  for  more  than  two  months  after 
the  execution  might  have  been  enforced.  5  Jurist,  p.  332,  Scholefield  ei  al  vi 
Hodden*    S.  C.  Montreal ;  Berthelot,  J. 

See  dissertation  aa  to  contrainte,  2  Rev.  de  Jur.,  p.  356. 

Held,  1.  That  by  law,  &g'irdin  of  effects  seized  is  contraignable  par  corpt  ^ 
the  payment  of  the  debt  in  default  of  producing  the  effects  seized. 

2.  That  from  motives  of  equity  the  Courts  have,  in  some  cases,  restricted  the 
obligation  to  the  payment  of  the  value  of  the  effects  seized,  the  proof  of  val^^ 
being  throvm  on  the  gardien, 

3.  That  a  judgment  condemning  a  gardien  to  pay  a  sum  less  than  the  d^^t, 
on  proof  made  by  the  creditor  will  be  maintained.  12  L.  C«  Rep.,  p.  3,  ^^ 
gins  et  al,  App.,  Robillard,  Resp.  In  Appeal ;  Lafontaine,  C.  J.,  Ayl***^ 
Duval,  Meredith,  Mondelet,  J. 

Held,  That  a  proceeding  against  a  gardien  who  fails  to  represent  the  ei 
placed  in  his  charge,  should  be  by  rule  for  contrainte  par  corps,  and  not  by 
for  contempt  of  court.      1  Jurist,  p.  253,   Wilson  vs.  Pariseau,  and  Phift 
S.  C.  Montreal ;   Day,  Smith,  Mondelet,  J. 

Contrainte  against  gardien  for  not  producing  effects  seized ;  Pr^vost^,  No.  % 
also  Cons.  Sup.,  No.  13. 

Oardien  discharged  after  the  lapse  of  the  two  months ;  Pr^vost^,  No.  29. 

Held,  That  in  proceedings  for  a  contrainte  against  a  witness  in  default,  nO 
of  the  motion  en  contrainte  must  be  given  to  the  witness  \  6  Jurist,  p.  85, 
vs.  Beaudry,   S.  G.  Montreal ;  Monk,  J. 
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Againbt  Sheriff. 

Held,  Tliat  a  rale  ordering  Boston  and  Coffin,  sheriff,  to  deliver  up  certain 
loachinery  seized,  cannot  be  made  executory  against  Boston  alone,  he  having  since 
the  judgment  become  sole  sheriff,  and  the  judgment  not  having   been   signified 
or  made  executory  against  him.     Rule  for  contrainte  discharged.     2  L.  C.  Hep. 
p.  313,  McPherson  vs.  Irwin,     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  1.  That  a  rule  on  the  sheriff  to  produce  goods  seized,  and  in  default  of  so 
doing  that  he  be  imprisoned,  and  held  contraignihle  par  corpt,  until  he  produce 
the  goods,  or  until  he  pay  the  plaintiff  the  sum  of  £448  16s.  2d.  with  interest,  as 
the  balance  of  plaintiffs  judgment,  is  illegal  and  must  be  discharged. 

2.  That  the  rule  should  have  been  that  in  default  of  producing  the  goods,  he  be 
declared  contraignahle  until  he  pays  their  value.     7  L.  C.  Rep.,  p.  215,  Leversoh 
et  al,  vs.  Cunningham;  and  Boston,  mise  tn  cause,    S.  C.  Montreal ;  Smith,  Mon- ' 
delet,  Chabot,  J.     Same  case,  1  Jurist,  p.  86. 

In  proceedings  for  contrainte  par  corps  against  the  sheriff,  the  Court  of 
Appeals  ordered  proof  to  be  made  in  the  Court  below,  (before  the  pronouncing  of 
4ie  contrainte)  of  the  v<ilue  of  the  goods  seized  and  not  represented  by  the  sheriff, 
and  gave  the  alternative  of  paying  the  value  of  the  goods,  in  order  to  liberate 
Uie  sheriff  from  such  con^ratn^e;  such  proof  was  made,  and  the  Court  below  dis- 
nussed  the  rule  for  contrainte  on  the  ground  that  the  proof  was  not  applicable  to 
the  rule  as  taken,  which  was  simply  for  contrainte  without  reference  to  the  money 
Tahie  of  the  goods : 

Held,  1.  That  there  was  error  in  the  judgment  of  the  Court  below. 

2.  That  the  appellants  must  pay  the  costs  of  the  appeal  inasmuch  as  the 
sheriff  had  tendered  to  their  attorney  the  value  of  the  goods,  the  appellants  not 
Tending  in  the  province,  such  tender  having  been  made  ailer  judgment,  but 
before  the  appeal.  9L.  C.  Rep.,  p.  238,  Leverson  et  al.,  App.,  Cunningham, 
Befdt.,  and  Boston,  Resp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval, 
Meredith,  J.     Same  case,  3  Jurist,  p.  223. 

Held,  1.  That  the  sheriff  is  gardien  of  goods  seized,  when  no  gardien  is  offered 
V  defendant. 

2.  That  in  a  rule  for  contrainte  it  is  not  'necessary  to  offer  any  alternative,  in 
de&ult  of  producing  the  movables  seized. 

3.  That  when  the  gardien  sets  up,  by  way  of  answer  to  the  rule,  that  the  goods 
KiB  only  worth  a  certain  amount,  it  becomes  the  duty  of  the  Court,  avant  fair 
^9xM,  to  order  proof  as  to  this  fact. 

4.  That  the  onus  probandi  in  such  case  falls  upon  the  gardien, 

5.  That  the  sheriff  although  over  seventy  years  of  age  is  contraignahle  par 
OT^t  in  such  a  case  as  this.  2  Jurist,  p.  297,  Leverson  et  al,,  App.,  vs.  Boston, 
K^»p.  In  Appeal ;  Lafontaine,  C.  J.,  (dissenting  as  to  costs),  Aylwin,  Duval, 
^•lon,  J,    See  judgment  in  S.  C.  Montreal,  3  Jurist,  p.  97. 

^    Against  Wifb. 
Held,  That  a  contrainte  par  corps  against  a  married  woman  upon  a  jtidgment 


96  CONTRAIKTE  PAR  CORPS. 

for  principal,  interest  and  costs,  cannot  be  obtained.    Staart*s  Rep.,  p.  467,  Scott 
et  MX.,  App.,  vs.  Prince,  Resp.  In  Appeal,  1831.  See  note  to  p.  470. 

Held  That  a  rule  for  contrainte  par  corps  against  a  woman  sous  pninBonce  de 
mart  although  separated  from  him  as  to  property,  will  be  rejected,  unless  notiot 
of  the  rule  is  given  to  the  husband.  11  L.  C.  Rep.,  p.  6.  McDonald  ys,  McLeam 
and  WiUon,  Opp ,  and  Doyle,  adjud.     S.  C.  Quebec;  Taschereaa,  J. 

Against  Witness. 

Held,  That  a  rule  for  contempt  against  a  witness  for  not  obeying  a  subpoena  will 
not  be  granted,  unless  proof  be  made  of  personal  service,  tender  of  reasonable 
expenses,  and  of  wilful  disobedience.  5  Jurist,  p.  334,  Sexton  vs.  Boston,  and 
Eyan,  Interv'g.     S.  C.  Montreal ;  Badgley,  J. 

Appeal  from. 

Held    1 .  That,  in  the  case  submitted,  the  returns  of  the  bailiff  are  safficien'fe 
proof  to  justify  the  issuing  of  the  contrainte  which  is  in  the  nature  a  capitis 
satisfaciendum. 

2.  That  an  appeal  lies  from  a  judgment  of  contrainte  par  corps,  as  from  an^ 
other  judgment  irom  which  an  appeal  is  granted  by  law.     5  L.  C.  Rep.,  p.  1( 
Mercure,  App.,  vs.  Laframhoise  et  aL  Resp.     In  Appeal ;    Lafontainc^  C.  J  .., 
Aylwin,  Duval,  Caron,  J. 

Held,  That  in  case  of  a  rebellion  en  justice  by  a  defendant,  no  mitigating.  ^ 
circumstances  will  prevent  the  issuing  of  a  contrainte.   3  Jurist,  p.  108,  CVimj 
bdl  et  a  I.  vs.  Beattie.     S.  C.  Montreal ;  Badgley,  J. 

Defendant,  Gardien. 

Held,  1.  That  a  defendant  who  is  named  yarc^ien,  and  fails  to  produce 
effects  seized,  is  liable  to  contrainte  par  corps. 

2.  That  there  is  no  error  in  a  judgment,  condemning  the  defendant  to 
committed  to  jail,  until  he  pay  the  debt,  interest  and  costs,  and  also  the  subsequ< 
costs,  without  giving  him  the  alternative  of  producing  the  effects  seised.     10 
C.   Rep.,  p.  244,  Brooks,  App.,  Whitney,  Resp.     In  Appeal ;  Lafontaine, 
J.,  Aylwin,  Duval,  J. ;  Mondelet,  J.,  dissenting.     Same  case,  4  Jurist,  p.  279. 

Held,  That  the  Court  cannot,  in  the  absence  of  a  positive  law  to  that 
condemn  a  person  to  imprisonment  until  he  does  some  specific  act,  such  as 

ing  back  effects  taken  away  after  seizure.  2  Rev.  de  Jur.,  p.  121,  Early  vs. 
Quebec  Inf.  Term;  Stuart,  C.  J.,  1846. 

For  Costs. 

Held,  That  the  plaintiff  has  no  right  to  an  attachment  for  contempt  again^ 
defendant,   for  non-payment  of  costs  upon  an  incidental  proceeding,  but 
obtain  an  execution  for  such  costs  during  the  pendency  of  the  case.     5  L. 
Rep.,  p.  421,  Ferguson  vs.  GUmour.     S.  C.  Q. ;  Bowen,  C.  J.,  Meredith,, 

Held,  That  the  contrainte  par  corp^  for  damages  and  costs,  under  the  Ord 
nance  of  1667,  tit.  34,  art.  2,  has  been  abolished  by  the  12th  Vict.,  c.  42.    4  Ju 
p.  211,  Whitney  vs.  Dansereau.    S.  C.  Montreal ;  Berthelot,  J. 
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Fob  Libel. 

Hdd,  by  Boweii,  G.  J.,  and  Chabot,  J.,  That  the  Court  has  discretionary 
|Kmer  to  grant  or  refose  a  4x>ntrainte  against  a  defendant  for  non-payment  of 
judgment  in  an  action  of  damages  for  libd. 

Held,  by  Ghabot,  J.,  That  where  the  formality  prescribed  by  the  jnc^ent,  of 
serving  a  oopy  of  the  judgment  for  contrainte,  on  the  defendant,  has  not  been 
oomplied  with,  the  defendant  will  be  discharged  from  custody  on  motion.  9  L. 
G.  Bcp.',  p.  274,  Gugy  vs.  Donaghue.    S.  C.  Q. 

NOTIOB  IN. 

Held,  That  under  the  12th  Vict.,  c.  42,  the  defendant  could  not  be  imprisoned, 
without  personal  service  of  the  motion,  for  failing  to  'produce  statement  of  his 
effisots.  1  Jurist,  p.  4,  Benjamin  vs.  WiUan,  S.  G.  Montreal;  Day,  Smith, 
Mondelet,  J. 

Opposition  Unfounded. 

Held,  That  to  fyle  an  unfounded  opposition  djin  cPannuller  is  a  false  plea,  to 
impede  the  due  course  of  justice,  and  is  therefore  a  contempt,  and  an  attachment 
may  be  granted.  Quirouet  vs.  Wihan.  K.  B.  Q.  1818.  Hunt  Vs.  PerrauU 
K.  B.  Q.  1820. 

Held,  That  a  rule  for  contempt  .of  court  will  be  issued  against  a  party  who  fyles 
several  oppositions  of  the  same  nature,  with  a  yiew  to  retard  the  sale  of  the  goods 
wider  execution.  5  Jurist,  p.  76,  Thomas  vs.  Pe^n,  and  Pepin,  fiU,  0pp. 
C.  G.  Montreal ;  Badgley,  J. 

CONTBUNTB  AGAINST  GUBATOB.     See  GUBATOB. 

GoNTBAiNTB  FOB  GosTS.    See  GosTS,  Gontraintc. 

GoNTBAiNTB  granted  for  payment  of  bill  of  exchange  \  Prdvost^,  No.  20 ; 
C<Ris.  Sup.,  No.  20. 

CoNTBAiNTB  granted  for  payment  of  hilUt  amending  the  judgment  below; 
Cona  Sup.,  No.  22.  ^  * 

GoNTBAlNTE  on  a  debt  due  by  merchant ;  lb.,  No.  31. 

GoNTBAiNTS  refused  against  the  widow  of  a  merchant ;  lb..  No.  23. 


GORPORATION. 

MXHBXBS  OF. 


Held,  That    individual  members  of  a  corporation  cannot  be  impleaded  in 
^^espect  of  the  affain^  of  such  corporation.    1  Jurist,  p.  289  \  AUy.  Oenl  Pro  Beg. 
Yuk.    S.  G.  Montreal    Day,  Smith,  Meredith,  J. 

FOBMATION  OF. 

«• 

field,  1.  That  a  declaration  iyied  in  pursuance  of  the  12th  Vict,  c.  67,  sec.  1, 
rUoh  the  parties  signed,  but  to  which  they  omitted  to  affix  their  seals,  is  neve^ 

o 
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thekflB  sufficient,  and  answers  the  object  of  the  statute,  that  of  making  known  the 
'names  of  the  persons  originally-  composing  the  society. 

2.  That  tiie  Iqgal  ezistenoe  of  a  society  oaonot  be  questioned  by  an  in«idMtal 
proeeedingy  snob  as  a  plea,  bat  most  be  attacked  by.  proceeduigB  under  the  12th 
Vict.,  c.  41.  8  L.  C.  Rep.,  p.  276,  The  Unian  Building  Society  tb.  EMmll  mi 
iroron,  0pp.    8.  0.  Q.;   Ghabot,  J. 

Held,  That  an  association,  which  during  the  progress  of  a  suit  has  beoom* 
inonrporated,  is  entitied  to  take  up  the  imttance  as  a  corporation.  3  Joriit^  p.  5L 
Faribault  vs.  Richelieu  Company.    S.  G.  Montreal ;  Day,  J. 

Foreign,  Sebyioe  upon. 

Held,  Thatnn  an  action  upon  insurance  policies  issued  in  Uj^er  Canada^ 
■arvioe  in  Montreal,  at  the  defendant's  office  there,  is  not  sufficient,  the  Conpatf 
hong  inocnrporatod  in  Upper  Oanada,  and  having  its  chief  place  of  business  Umkb^ 
'  the  Montreal  office  not  being  for  the  transaction  of  the  Gompany's  businefll  pgr 
erally  and  without  limitation.  5.  L.  G.  Rep.,  p.  403,  McPherson  et  a!,  yb.  The 
Inland  Marine  Insurance  Co.    S.  G.  Montreal ;  Bay,  Yanfelson,  Mondelet,  J. 

Held,  1.  That  serrioe  upon  a  Foreign  Insurance  Co.,  at  their  agency  or  office, 
Within  the  jurisdiction  of  the  Gourt,  is  a  valid  service  on  the  Gompany. 

2.  Such  Company  may,  on  such  servioe,  be  condemned  to  pay  the  aoMnuot  of 
a  policy  effected  at  another  agency,  in  Upper  Canada. 

8.  A  judgment  maintaining  a  saisie  artU  and  ordering  the  T.  S.  to  pay  the 
plaintiff,  when  served  upon  the  T.  S.,  operates  as  a  transport  Jbrei,  and  vests  tin 
M>t  in .  the  |4aintiff,  to  the  exclusion  of  the  creditors  <^'  the  defoidant,  efm< 
although  he  be  insolvent.  3  Jurist,  p.  159,  Cliapman  vs.  Clarke^  Cur.,  and  Tkt 
Unif}/  Life  Insurance.    9.  C.  Montreal ;  Badgley,  J. 

Held,  1.  That  a  Corporation  duly  constituted  in  a  Foreign  country  may  sue 
for  the  recovery  of  its  debts  in  Lower  Canada. 

2.  That  in  an  action  on  a  promissory  note,  the  holder  need  not  prove  that 
value  was  given.  .8  L.  G.  Rep.,  p.  328,  LaBocque  et  al.,  App.,  The  Franklin 
County  Bankj  Resp.    In  Appeal ;  Lafontaine,  C.  J.,'  Aylwin,  Duval,  Caron,  J.- 

Held,  That  the  14th  and  15th  Vict.,  c.  128,  does  not  give  the  corporation  of  the 
City  of  Montreal  power  to  impose  a  duty  or  tax  on  the  agents  of  a  Fore^ 
Insurance  Co.  doing  business  in  the  city,  and  that  any  by-law  imposing  such  duty 
is  null  and  void.  9.  L.  C.  Rep.,  p.  449,  The  Mayor j  dec,  of  Montreal  ys.  Wood; 
S.  G.  Montreal ;  Mondelet,  J.     Same/^ase,  3  Jurist,  p.  230. 

* 

Service  upon.  4 

Hdd,  1.  That  service  of  process  may  be  made  upon  a  Municipal  Gorp(»tition> 
by  leaving  copy  of  the  summons  with  the  Secretary-Treasurer. 

2.  That  on  a  contract  for  work,  the  contractor  may  bring  his  action  of  dam- 
ages, upon  default  of  payment  of  the  advances  agreed  on.  9  L.  C.  Rep.,  p.  436. 
In  Appeal ;  Corporation' of  Tcrrhonnej  App.,  Valin,  Resp.  Lafontaine,  C.  J., 
Aylwin,  Duval,  Meredith,  J. 

Held,  That  service  of  process  upon  the  Secretary-Treasurer  of  a  School 
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eipaUiy  is  null.    3  Jurist,  p.  189,  School  Commissioners  of  St.  Pierre  de  SoreT 
TS.  SciuMl  Commissioners  ofWm.  Henry.    S.  C.  Montreal ;  Mondelet,  J. 

Held,  That  a  serviipe  of  process  on  the  **  last'President,"  on  the  ^'late  Secre- 
tey,"  and  on  the  '^last  Secretary"  of  a  Raflway  Co.,  m  the  absence. of  any 
Inown  or  discoverable  office  of  such  Company,  is  insufficient.     3  Jurist,  p.  196 
Booth  YS.  The  Montreal  and  Bytown  R,  Co,     S.  C.  Montreal ;  Smith,  J. 

AOHONS  BY. 

Held,  That  the  SupMeure  of  the  Hotd  Dieu,  cannot  sue  alone  for  the  Coo- 
imA.    La  SupMeure  de  VHotd  Dieu  y%,  D^nichaud.     ^.  B.  Q.-,  1816. 

Held,  That  the  Quebec  Beneyolent  Society  can  sue  in  an  'action  by  their 
president,  and  vice  president.    NdUon  vs.  Munroe,     K.  B.  Q.,  1817. 

.  Held,  Th$t  an  actkm  in  damages  brought  against  a  secretajgr-treasur^  of  a. 
boal  ooundl  "  acting  for  and  in  the  name  of  the  corporation,"  for  illegally  pkntiog 
posto  on  a  vacant  ground,  is  badly  brought,  and  viU  be  dionissed.  Bourassa^ 
App.y  Oariqfiff  Be^.  0.  C.  Montreal ',  Ouy,  J.,  Cond.  Kep.,  p.  55. 

Held,  That  a  sous  voger  has  no  right  of  action  in  his  own  name,  to  reoQver 
tins  oo0t  of  maintaining  a^Nirtof  aroad  which  defendant  had  neglected  to  oudntain. 
Jbir,  App.,  Decelle,  (90^s  voyer),  Besp.  C.  C.  St.  Hyaointhe;  MoCard,  J.^ 
1854.    Cond.  Bep.,  p.  75.  ' 

Held,  That  an  action  cannot  be  brought  in  the  name  of  ^'  The  Corporatioii  of 
**tke  Pariah  of  St.  Jerusalem,  represented  by  the  Munidpal  Couneil  of  the 
'^Parish  of  St.  Jerusalem,"  but  will  be  dismisaed,  inasmuch  ab  the  suit  must  be 
in  the  name  of  the  Corporation.  In  such  case  there  is  nothing  to 'amend  by. 
3  Jurist,  p.  234,  Corporation  of  St,  Jerusalem,  drc,  vs.  Qiidnn.  C.  C.  Lachute; 
bdihy  J. 

Hdd,  1..  That  the  seoietairy-treasurer«of  a  municipality,  on  his  refusal  to 
imder  aa  ^ooount,  will  be  cond^aned  to  pay  the  amount  established  by  the 
filittti^'  I*oe^  with  interest  4t  twelve  per  cent.,  with  oo^mtrainte  par  corps. 

2.  That  a  rule  to  obUdn  such  condemnation  may  be  served  at  the'^'r^c,  if  the 
defendant  has  left  the  Province.  4  Jurist,  p.  125,  Corporation  of  County  of 
ChamMy  vs.  Longpret.     S.  C.  Montreal ;  Badgley,  J. 

Held,  1.  That  an  action  brought  by  order  of  a  municipal  council,  must  be 
iHMQf^,  not  in  ^e  name  of  the  Council,  but  in  ^e  name  of  the  Corporatidn  it 


2.  That  in  the  casQ  submitted,  the  action  being  brou^t  by  a  body  having  no 

?d  existence,  and  the  members  of  that  body  not  being  named  in  the  proceedings, 

costs  can  be  awarded  by  the  appellant  on  the  reversal  of  the  judgment 

appealed  from.     12  L.  C.  Bep.,  p.  314,  LetmesurieTj  App.,  The  MunidpaZ 

^^'^^Jncii  of  the  Township  of  Chester  West,  Besp.    In  Appeal  j  Lafontaine,  C.  J., 

'^QV^edi^,  Mondelet,  Badgley,  J. 
-^inreik  ordflring  the  execution  of  ^e  actes  de  fimdation  of  the  Seminal^  of 

^i^k^feee.    Oens.  Sbd.,  No.  88. 


• 
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AoTioNS,  Limitation  of. 

In  an  action  against  the  Corporation  of  tlie  City  of  Montreal  for  damages 
TCSolting  from  tlie  destraotion  of  fences  and  Uie  absence  Of  fences  on  the  lands 
acquired  for  the  Montreal  Water  Works  under  the  16th  Vict,  c.  127,  and  7tk 
Vict,  0.44: 

Held  That  the  limitation  of  six  months 'referred  to  in  the  Statate  7th  Yiot, 
c.  44,  sect.  26)  applied  to  the  action  in  question  and  was  fetal  to  it,  although  such 
limitation  was  not  pleaded  nor  insisted  on,  either  at  the  argument  in  the  Court 
bdow,  or  in  Appeal.  9  L.  C.  Rep.,  p.  334,  Pigeon^  App.,  The  Mayor^  cfec,  of 
Monirealf  Besp.  In  Appeal ;  Lafontaine,  C?  J.,  Aylwin,  Duval,  Meredith,  J. 
Same  case,  3  Jurist,  p.  &94. 

ASSBSSUNTS. 

Held,  That  the  Corporation  of  the  City  of  Quebec  has  no  priyilege  on  real 
property  for  assessments  thereon,  such  privily  not  being  granted  by  their  act 
•f  incorporation,  and* having  no  existence  at  common  law.  3  L.  C.  Rep.,  p.  289, 
Efuar  vs.  Orkn^  and  0pp.    S.  C.  Q. ;  Bowen,  C.  J.,  Duval,  J. 

Held,  That  the  lessees  of  canal  lots  on  the  Laohine  Canal  within  the  City  of 
Montreal,  under  leases  fer  21  years,  renewable  on  certi^p  conditions,  are  owners 
of  the  land,  and  liable  to  assessment  in  respect  of  such  lots.  2  Jurist,  p.  260, 
Gmdd  vs.  The  Mayor,  <f?c,  of  Montreal ;  Badgley,  J. 

gee  ConcL  Rep.,  p.  73,  Ex  parte  Gould. 

Held,  That  a  stipulation  in  a  lease  that  the  tenant  shall  pay  the  assessments  fer 
the  current  year,  binds  the  tenant  to  pay  the  amount  of  five  cents  on  the  dollar 
levied  undAr  the  provisions  of  the  22Qd  Vict.,  c.  15,  FiMonnauU  vs.  Eanuay. 
0.  0.  Montreal ;  Monk,  J. 

Held,  That  the  Circuit  Court  has  no  right  to  take  cognisance  of  nullities  in 
an  assessment  roll  (for  the  construction  of  a  church),  resulting  from  the  omission 
of  the  names  of  some  of  the  contribuables,  and  of  fraud  on  the  part  of  the  syndics, 
but  must  render  judgment  against  the  contribuables  according  to  the  roll,  duly 
homologated.  '  6  Jurist,  p.  290,  Syndia  of  the  Parish  of  St.  Norhert  vs. 
Paofxud.     C.  C.  Arthabaska;  Stuart,  J. 

Absxssobs. 

The  Statute  14th  and  15th  Yici,  c.  128,  consolidating  the  acts  incorporating  the 
city  of  Montreal,  enacts,  section  34,  ^'  That  at  any  quarterly  or  specif  meeting 
«  «  *  *  the  said  council  shall  appoint  as  many  assessors  for  the  said  city 
«  as  may  be  necessary,  not  exceeding  nine  in  number,  and  the  said  council  may 
<<  grant  the  said  assessors  such  remuneration  for  their  services  as  the  said  council 
«  may  deem  fitting.'*  The  council  voted  a  remuneration  to  certain  assessors  at 
the  rate  of  £225  per  annum  each. 

Held,  In  an  action  for  a  larger  sum,  1.  That  the  decision  of  the  councQ  was 
not  final  as  to  such  remuneration,  and  that  the  assessors,  under  the  section  above 
referred  to,  had  a  right  of  action  for  a  reasonable  remuneration  to  be  established 
by  witnesses,  and  based  upon  the  value  of  the  services  rendered. 
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2.  That  a  plea  tendering  an  amoant  as  due  to  the  plaintiff,  and  praying 
aeU  of  its  deposit  into  Court,  entitled  the  plaintifif  to  a  judgment  for  the  sum  * 
tendered*    Juc^ent  below  reversed  and  the  value  of  service  awarded  in  Appeal 
9  L.  C.  Rep.,  p.  363jBoulanget  vs.  The  Mayor,  (S^Cy  of  Montreal.    In  Appeal  3 
Lafontaine,  C.  J.,  Ajlwin,  Duval,  J. ;  Meredith,  J.,  dissenting. 

m 

ASSX880B8,  action  by.    See  Abstthpbit  quantum  hsbuit'. 


By-law. 


Held,  1.  ThSt  under  the  16th  Vict.,*  c.  138,  a  by-law  of  a  municipal  corponu 
tion,  authorizing  a  subscription  for  shares  of  stock  in  a  railway  to  pass  through 
the  county,  and  the  issuing  of  debentures  to  pay  for  such  shares,  is  void,  if  nO' 
provision  is  made  in  the  by-law  for  imposing  an  annual  rate  or  assessment  for 
the  payment  of  interest,  and  the  establishment  of  a  sinking  fund. 

2.  That  in  passing  a  by-law  without  making  such  provision,  the  corpo* 
ration  exceeds  its  powers,  and  exercises  franchises  and  privileges  not  conferred  on 
it  by  law. 

3.  That  under  the  12th  Vict.,  c.  41,  the  Superior  Court,  on  petition  in  the  name 
oftlie  Attorney  General,  has  jurisdiction  over  corporations,  and  to  set^aside  such 
V^^'  5  L.  C.  Rep.,  p.  165,  The  Attorney-Oenercd  pro  Regina  vs.  The 
MunicipaJiti/  of  the  County  of  Two  Mountains,  and  the  Montreal  and  Bytown 
RR.  Co,j  Interv'g.     S.  C.  Montreal;  Day,  Smith,  J. 

So  held,  also,  in  Atty.  Gren.pro  Reg,  iti  Municipality  of  the  County  of  Shefiford, 
8.  C.Montreal;  Day,  Smith,  Vanfelson,  J.  5.L.  C.  Rep.,  p.  200.  And  in 
two  08868  against  the  Township  of  Shefford  and  the  Township  of  Famham.  Ib.i 
p.  202  note. 

Held,  That  a  by-law  imposing  an  annual  tax  will  only  take  effect  for  the  future 
*od  not  during  the  financial  year  then  begun.  3  Rev.  de  Jur.,  p.  424,  The 
^^yoT,  (fee,  of  Quebec  vs.  Colford.  Weekly  Sessions,  W.  K.  iftcCord,  and  Ander- 
wn,  J. 

In  the  Recorder's  Court,  Montreal,  the  applicant  was  condemned  to  pay  a  fine 
ttd  to  imprisonment,  for  having  sold  fresh  pork  in  his  shop  within  the  city,  contrary 
to  the  by-law  of  the  Corporation,  No.  196. 

Held,  That  the  by-law  was  nbt  applicable  to  the  case  in  question,  but  only 
Prohibited  the  exhibition  an^  sale  of  provisions,  &c.,  **  in  the  streets,  squares,  lanes, 
•nd  other  public  places,  other  than  the  public  markets  of  the  city."  11  L.  C. 
^•,  p.  289,    Ex  parte  Daigle.   8.  C.  Montreal ;  Berthelot,  J.     Same  case, 

*  Jurist,  p.  224 ;  and  Cond.  Rep.,  p.  66. 

Held,  That  the  Corporation  of  the  CUy  of  Quebec,  cannot  l^ally  make  a  by- 
^  imposing  a  water  tacc,  on  any  of  the  wards  within  the  city,  until  it  is 
'^y  to  furnish  to  the  inhabitants  of  such  ward  a  continuous  and  abundant 
"^Pply  of  pure  and  wholesome  water.  11  L.  C.  Rep.,  p.  436,  Ex  parte  DaUi- 
•^e.   8.  C.  Q. ;  Taschereau,  J. 

•  Held,  That  a  stockholder  in  a  joint  stock  company  can  bring  an  action  of 
*^imt  agunst  the  Corporation,  and .  thereby  contest  the  validity  of  a  by-law 
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ittftdeby  a  board <if  direetpn.   Stoart's  R^.,  p.  425,  Keif%  vs.  f7i«  QmA^c  JRre 
An.  Go.    K.  B.  Q.  1880. 
By-law,  Settbg  adde.    See  Corporation— Roads. 

BfJILDINO  S0OISTIS6. 

Held,  Tliat  the  right  of  calling  general  meetings  to  make  or  alter  rales  and 
regulations,  resides,  in  the  case  of  building  societies  organized  under  the  12th 
Vict,  c.  57,  14th  and  16th  Vict.,  c.  23,  and  18th  Vict.,  c.  116,^  in  the  president 
or  8ecretary«of  the  society. 

2.  That  the  requisition  for  such  meeting  should  be  addressed  to  the  presi- 
dent and  directors,  and  should  indicate  the  special  objects  of  such  meeting. 

3.  That  the  7th  sect,  of  the  18th  Vict.,  c.  37,  is  not  abrogated  by  the  seventt 
sect,  of  the  18th  Vict.,  c.  116. 

4.  That  the  rules  and  r^ulations  should  bef  enr^istered  as  provided  by  the 
5th  section  of  the  12th  Vict.,  c.  57. 

5.  That  directors  should  be  elected  one  by  one,  and  not  all  by  one  vote. 

6.  That  the  president  of  the  society  should  preside  at  all  meetings  for  Uie 
passing  of  rules  and  regulations.  3  Jurist,  p.  325,  Jodoin  vs.  Duhoit,  S.  C.- 
Montreal \  Sn^th,  J. 

Capitation  Tax. 
f 

Held,  1.  That  students  in  public  sohools  are  exempt  from  1^  capitation 
tax,  and  that  the  Corporation  of  the  City  of  Quebec  have  simply  tiie  power  to 
^extend  this  exemption  to  other  classes  of  oitisens,  but  not  to  deprive  such  studeoli 
of  its  benefit. 

2.  That  the  Corporation  has  power  to  increase  such  ci^itatioD  tax  ftom 
2s.'  and  6d.  to  7s. 

3.  That  the  Laval  University  is  a  public  school,  and  its  students  are  exempted 
from  such  tax. 

4.  That  a  law  student  studying  at  the  University,  and  under  indentures  as  an 
advocate,  is  not  deprived  of  his  immunity  as  a  student  in  a  public  sohooL  11 
L.  C.  Rep.,  p.  457,  Exparte  Bourdaget.   S.  C.  Q. ;  Taschereau,  J. 

Damages  Against^ 

Held,  That  the  Corporation  of  the  City  of  Montreal  is  not  liable  in  damage 
to  a  person  falling  into  the  collar  of  a  house  burned  down,  and  not  rebuilt,  the 
lot  being  unincloscd,  contrary  to  the  by-law  of  the  Corporation ;  the  cause  of  suoh 
damage  being  too  remote.  8  L.  C.  Rep.,  p.  228,  Bdlangeret  ux,  vs.  The  Mayor^ 
-dhi.j  of  the  City  of  Montreal,      S.  C.  Montreal ;  Day,*  J. 

Held,  That  the  Corporation  of  the  City  of  Montreal  is  liable  for  damages 
^caused  by  water  to  goods  in  a  cellar,  the  wat^r  having  entered  by  a  service  pipie 
being  lefl  open  during  repairs  made  by  defendants  to  the  street.  6  L.  {),  Rep., 
p.  89,  Bdliveau  ya.' Corporation  of  Montreal.  S.  C.  Montreal;  Day, -Smith, 
Mondelet,  J. 
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• 

HeM,  Thii  ilie  Corporaiiott  'of  tke  City  of  Mootreal  is  IkUe  ftr  daaagei 
^ocaeioaed  by  «  mob  rioto«udy  enteiiag  into  tfie  plaintiflTs  hooM,  in  the  oitgr, 
mi  breakiiig  windows  aad  fwnutare  and  qsilting  liqiiOTS.  9  L.  C.  S^.,  p.  468, 
IJbrKm  €i  al.  vs.  The  Mayor,  d>c,  of  Montreal,    S.  C.  Montreal ;  8mith,  J. 

Held,  That  the  Corporation  of  the  (Jity  of  Montreal  is  liable  for  less  ooea- 
mwd  by  the  burning  of  pn^^erty  within  the  city  by  persond  riotously  assendded 
.ternn.  10  L.  C  Rep.,  p.  426,  Waisou,  App.,  YB.The  Mayor,  ^,  of  Motir 
ireal,  Beep.     In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Mondelet,  J. 

Held,  That  an  action  in  damages  for  bodily  injuries  and  loss  of  elothing  dor- 
ng  a  riot,  will  not  lie  against  the  (Jorporation  of  the  City  of  Montreal,  although 
Ab  City  Police  is  raised  by,  and  is  under  the  contn^  of  the  Corporation.  1 L.  0. 
Rep.,  p.  408,  DroUt  vs.  The  Mayor,  Aldermen,  and  Oitizene  of  Monirtal,  S.  C. 
Bfcntreal ;  Smith,  Vanfelson,  Mondelet,  J. 

&dd,  That  tke  Corporation  of  Montreal  is  liable  to  fill  up  an  old  court  d'eau 
;iHuch  does  injury  to  property  within  their  jurisdiction ;  and  in  default  of  doing 
80,  to  pay  damages.  1  Jurist,  p.  166,  Voyer  vs.  CorporctUon  of  Montrealf 
8.  C.  Montreal ;  Day,  Mond^t,  Chabot,  J. 

Held,  That  the  Corporation  of  the  City  of  Montreal  is  liable  for  damages 
<9Med  by  the  overflowing  of  their  drains,  when  these  drains  aie  obstructed ;  tliat 
wbffie  paekages^of  botded  porter  and  ale  are  rendered  unmerchantable,  damages 
n^  be  claimed,  although  the  contents  of  the  bottles  are  not  injured.  2  Jurist^ 
p-78,  Kingan  vs.  The  Mayor,  &c,,  of  Montreal,  S.  C.  Montreal;  Mondelet,  J, 
&  also  m  Walsh,  vs  The  Mayor ^(&c,  of  Montreal,  5  Jurist,  p.  385  ^  Smith,  J.  ' 
Alio  Merder  el  al.    Same  case.    Cond.  Rep.,  p.  54. 

Held,  That  municipal  corporations  are  liable  by  a  statute  of  the  state  of 
Vmachusetts  to  pay  damages  for  injury  received  by  reason  of  any  defect  or 
tint  of  repair  in  any*  highway,  &c.     3  Rev.  de  Jur.,  p.  257,  Hall  vs.  City  of 
A>9ton,    Com.  Pleas,  U.  S.,  1847. 

Elkction. 

Hdd,  That  alt^iough  two  elections  of  City  Councillors  took  place  the  same 
^7,  Uie  one  to  fill  an  ordinary  vacancy,  and  the  other  a  vacancy  caused  by  the 
'^^tfementof  aniember  of  the  Council,  yet  the  candidate  having  the  less  number 
^  votes  must  fill  the  ordinary  vacancy,  and  remain  in  office  for  the  longer  period, 
^  b  was  nominated  to  fill  that  vacancy ;  because  the  nomination  by  the ' 
^'^f^  stamps  'i&e  diaracter  of  the  election ;  and  all  votes  given  at  such  electi<m 
^"^  be  hdd  to  have  been  given  in  accordance  wil^  l^e  requisition  of  tilie  eleo- 
^  12  L.  C.  Rep.,  p.  425,  Lee  vs.  Bums,   S.  C.  Q. ;  Taflohweau,  J. 

Held,  On  proceedings  by  requite  IxbelUe  for  usurping  the  office  of  coun- 
*w  for  the  City  of  Montreal,  before  two  justices  in  vacation,  that  under 
J*«12tii  Viet.,  c.  41,  sect.  1,  and  the  14th  and  15th  Vict.,  c.  128,  sect.  27,  the 
i*w,  m  vacation,  had  no  jurisdiction.  10  L.  C.  Rep.,  p.  14,  Adams  vs.  Th^- 
^'   8.  C.  Montreal ;  Smith,  Badgley,  J. 

H^,  That  where  the  person,  named  by  iiie  warden  of  the  co'Unty,  to  foe- 
'^^  It  a  meeting   of  electors  assembled  &it  ^e  election   of  oounoilloTS  fior  a  > 
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mimioipaliiy,  absents  himself,  after  the  oommetioemeiit  of  the  meeting,  the  dee^ 
ton  present  have  no  right  to  ntune  another  presideiit  in  his  stead,  and  that  tha 
election  made  under  the  presidency  of  the  person  so  named  by  the  electors,  is  nnll 
and  void.  10  L.  C.  Rep.,  p.  Ill,  PerrauU  vs.  Brochu.  .S.  G.  Arthabaska;. 
Stoart,  J. 

Held,  1.  Thatnnderthel2thyict.,c.  126,  sect.  8  and  41,  a  person  is  iiot  qual- 
ified as  a  councillor  of  the  City  of  Montreal,  who  is  not  possessed  to  his  own  usi 
and  benefit  of  real  and  personal  estate  within  th^  city,  after  the  payment  of  his 
just  debts,  of  the  value,  of  £500  currency. 

2.  That  a  councillor  who  becomes  insolvent  during  the  period  for  which  he  is 
elected,  is  thereby  disqualified  to  act  as  such  councillor.  4  Jurist,  p.  281,  i2b^ 
land  vs.  Bristow.     S.  C.  Montreal ;  Smith,  J. 

Held,  1.  That  a  municipal  election  is  void,  because  the  votes  were  taken  upon 
loose  sheets,  and  without  a  poll  book  stating  the  purpose  of  the  election,  giving 
the  names  of  the  candidates,  and  those  of  the  electors,  wilh  their  additions,  and 
places  of  residence,  and  because  the  votes  were  given  without  naming  the 
candidates  for  whom  they  were  given,  but  merely  by  indicating  the  party  for  whom 
such  votes  were  given. 

2.  That  petitioners,  in  like  cases,  who  pray  that  they  be  declared  duly  eleotedr 
are  bound  to  all^  and  prove  that  they  are  duly  qualified*and  eligible  for  municiptl 
councillors^  8  L.  C.  Rep.,  p.  181,  Otuiy  et  al,  Petrs.,  Blanchet  et  a^,  Resp. 
S.  C.  Q. ;  Chabot,  J. 

Held,  1.  That  the  law  of  Lower  Canada  being  silent  upon  the  subject,  "  bri- 
bery'^ in  municipal  elections  does  not  annul  the  votes  of  the  persons  bribed,  n(V 
disqualify  the  party  by  whom  they  were  bribed. 

.  2.  That  the  respondent  cannot  by  a  special  answer,  be  called  upon  to  answer 
charges  not  speci^ed  in  the  petition,  requite  lihelUe^  under  the  12th  Vict,  c.  41, 
sect.  o. 

3.  That  the  petitioner  having  prayed  for  a  judgment  upbn  the  right  of  T.  M. 
to  the  contested  office  of  City  Councillor,  the  defendanthad  a  right  to  raise  an  issue 
to  try  the  right  of  T.  M.  to  hold  such  office,  and  to  show  that  his  claims  were 
unfounded.  8  L.  C.  Rep.,  p.  332,  Wocd^  Petr.,  Heam,  Resp.  j  C.  C.  Quebec; 
Meredith,  J. 

Held,  That  a  person  elected  a  City  Councillor  for  the  City  of  Montreal,  will 
be  ousted  from  his  office,  on  requite  libellie,  if  it  appears  that  he  was  not  a 
resident  householder  in  the  city  for  12  months  next  previous  to  the  election,  but 
a  boarder  and  lodger  in  a  boarding  house.  Lynch  vs.  Papin.  S.  0.  Montreal ; 
Smith,  Yanfelson,  Mondelet,  J.     Con.  Rep.,  p.  109. 

Held,  That  the  Corporation  of  the  City  of  Quebec  has  a  right  to  delegate 
to  a  committee  the  power  of  investigating  the  facts  in  case  of  a  contested  election, 
and  that  the  resolution  of  the  council  on  the  report  of  such  committee,  annulling 
the  election  of  a  councillor,  and  declaring  his  opponent  elected,  is  l^al  and  within 
the  authority  of  the  council.  4  L.  C.  Rep.,  p.  177,  fiinet  vs.  Giroux.  In 
Appeal ;  Rolland,  Panet,  Aylwin,  Mondelet,  J. 
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* 

Held,  That  in  inquiring  into  the  legality  of  the  votee  given  at  a  municipal 
deetion  for  the  Oity  of  Quebec,  the  Judges  toe  bound  by  the  list  of  electors 
prepared,  by  the  council,  and  have  no  right  to  scrutinise  the  same.  4  L.  0.  Rep.^ 
p.  457,  McDonald  ts.  Quinn.    S.  0.  Q. ;  Bowen,  G.  J.,  Duval,  Meredith,  J. 

Held,  That  a  municipal  election  presided  over  by  a  senior  justice  of  the 
peace,  who  instaUed  himself  forcibly  as  president,  was  void,  even  admitting 
ihat  the  appointment  of  the  wardeif  of  the  county,  by  himself,  as  president,  waa 
iBegd.    •  •  . 

2.  That  the  senior  justice  of  the  peace  can  only  preside  in  the  absence  of 
t)i(  person  appointed  by  the  warden. 

3.  That  the  election  in  question  was  void,  it  having  taken  place  in  the  absence 
of  the  majority  of  the  electors  assembled,  and  having  been  prematurely  ended 
after  the  polling  had  commenced.  8  .L.  G.  Rep.,  p.  125,  Facq^^et  et  aL^  vs. 
MtaiUe  et  al ;   Ghabot,  J.  ' 

Expropriation. 

Held,  1.  That  in  the  exercise  of  powers  conferred  on  a  corporation  by  statute,, 
tffecting  the  property  of  individuals,  such  as  the  power  conferred  on  the  Gity  of 
Quebec  by  the  10th  Vict.,  c.  113,  and  13th  and  14th  Vict.,  c.  100,  sect.  7,  of  acquir- 
log  the  right  of  way,  or  servitude  for  the  construction  of  the  Quebec  Water  Works, 
tk  course  pointed  out  by  the  statute  must  be  strictly  pursued,  and  any  depar- 
tore  from  such  course  will  vitiate  the  proceedings ;  and  the  taking  of  land  for 
SQfih  purpose,  must  be  under  the  conditions  mentioned  in  the  statute,  and  not 
under  aoy  other  conditions,  if  such  taking  be  compulsory. 

2.  That  in  the  present  case,  the  conditions  contained  in  the  tender  of  the  Gor- 
poratioD,  the  award  of  the  arbitrators,  and  in  the  verdict  of  the  jury,  not  being 
in  accordance  with  the  statute,  the  whole  of  the  proceedings,  brought  up  under 
writ  of  certiorari,  will  be  quashed  and  set  aside.  4  L.  G.  Rep.,  p.  429, 
^tPherson  vs.  The  Mayor,  &q,,  of  Quebec,  S.  G.  Q. ;  Bowen,  G.  J.,  Duval, 
Meredith,  J. 

Held,  That,  in  the  case  submitted,  the  Gourt  cannot  be  called  upon  to  enquire 
V  to  the  validity  or  invalidity  of  the  proceedings  before  the  special  jurisdiction 
^a  justice  of  the  peace,  nor  of  the  verdict  of  the  jury,  summoned  in  a  matter  of 
W  taken  for  the  Water  Works  of  the  Gity  of  Montreal,  under  the  14th  and 
15th  Vict.,  c.  128.  6  L.  G.  Rep.,  p.  328,  Beaudry,  App.,  vs.  Corporation  of 
^^ontrealy  Resp.   In  Appeal;  Lafontaine,  G.  J.,  Aylwin,  Duval,  Garon,  J. 

Hdd,  1.  That  on  proceedings  by  the  Gorporation  of  Montreal  for  taking  land 
|«  public  use  under  the  14th  and  15th  Vict.,  c.  128,  sects.  66,  68  and  69,  the 
J^>^  of  the  peace  could  not  I^ally  refuse  to  swear,  nor  the  jury  to  hear, 
^tnesaes  produced  before  them. 

^  That  such  refusal  invalidated  the  verdict  or  assessment  of  the  jury. 

3.  That  the  appearance  and  attendance  of  the  proprietor  at  the  proceedings 

M  subsequently  to  such  refusal,  cannot  be  taken  as  a  waiver  of  his  right,  to 

^pUm  of  such  ill^al  decision,  there  being  no  act  of  express  acquiescence 
4oem. 
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4.  Thiit,  m  tlieoMemilNmttod,  reooune<x»iildb6liadtoadir^ 
4h6  taking  of  the  land  u  queatioii,  by  reaaon  of  the  nwdsot  being  illegal  mU 
DttU.    8  L.  C.  l&ep.,  p.  104.  In  the  Priyj  OoummI,  Becwdiy,  Afp.,  The  Jfiyer, 
AMermei^  dee.,  of  Mewtreal^  jS^esp. 

Held,  Thait  where  the  plaintiff  had  aold  a  piece  of  land  to  the  defeadan*  a 
few  days  before  proo^diogs  were  taken  by  the  oppoeants,  toexpngpriate  a  poitioa 
of  it  to  widen  a  street,  the  opposition  could  not  be  BUiintaiaed  for  the  8ta| 
of  land  expropriated  on  proceedings  against  the  plaintiff.  Opposition  dinmiannj 
Beaudry  vs.  Guenotte,  and  Corporation  of  Montreal^  Opp.  S.  C.  Mmitntl; 
Cond.  Eep.;  p.  46. 

Licenses. 

field,  1.  That  die  Mayor  and  Oonncillors  of  the  City  of  Qaebea  tmdertk 
14^  and  15th  Yict.,  c'  100,  sects.  5  and  6,  have  a  discretionary  power  aa  iB 
-confirming,  or  refusing  to  confirm  certificates  for  tavern  licenses. 

2.  That  in  the  exercise  of  this  discretion,  they  are  not  liable  to  be  con- 
trolled by  the  Superior  Court,  or  the  judges  thereof  in  vacation.  2  L.  G.  Bep., 
p.  274,  Ex  parte  Lawhr,     S.  C.  Q.  \  Duval,  Meredith)  J. 

Markets. 

Held,  That  it  is  within  the  powers  of  a  municipal  corporation,  to  make  by- 
laws concerning  markets,  and  to  expel  from  the  markets  persons  offending  againA 
such  by-laws,  and  that  such  powers  were  conferred  on  the  Corporation  of  due 
City  of  Quebec,  under  the  8th  Yict.,  c.  58,  sect.  7.  1  L.  C.  Bep.,  p.  473,  Thmor- 
tier  vs.  Baudon  dit  Lariari^e,    C.  C.  Q. ;  Duval,  J. 

Mortmain-Bequest. 

Held,  1.  That  the  declaration  of  the  Bang  of  France,  which  requires  a  licenae 
in  mortmain  in  certain  cases,  is  repealed  by  the  Provincial  Statute  41st  G^eo.  3,  e* 
17,  so  far  as  respects  "  The  Boyal  Institution  *for  the  Advancement  of  LeazR- 
ing. 

2.  The  bequest  of  a  sum  6f  money  to  trustees  for  the  benefit  of  a  corpora- 
tion  not  in  esse,  but  in  apparent  expectancy,  is  not  to  be  considered  a  lapsed  legacy. 

3.  On  a  similar  bequest  ,to  be  applied  towards  defi-aying  the  expenses  to  be 
incurred  in  the  erection  and  establishment  of  a  University  or  Coll^  upon  oonS- 
tion  that  the  same  be  erected  and  establi^ed  widim  ten  years  of  the  testatoi^  • 
-death,  stich  condition  is  accomplished,  if  a  corporate  and  political  existenoe  h  ^ 
given  to  such  University  or  CoU^e  by  Letters  Patent,  emanating  ftom  the  OvowRt^ 
iMiough  a  building,  applied  to  the  purposes  of  such  University  or  Cottle,  nnjn 
not  have  been  erected  within  that  period  of  time.  Stuart's  Bep.,  p.  218,  Bm-^ 
Rivih'esy  App.,  Richardson,  Besp.     In  Appeal,  29th  April,  1826. 

Held,  1.  If  the  declaration,  in  a  petitory  action,  contain  a  dea^atioR  of  th^s^ 
land*  by  its  name,  that  of  the  borough,  villi^,  orhainlet,  and  of  the  parish 
it  is  situated,  this  will  be  sufficient,  if  tiie  boundaries  are  correctly  stated. 

2.  Proof  of  a  letter  of  attorney,  executed  sotu  aeign  privi,  is  not 
when  a  deed  executed  by  the  attorney  in  virtue  thereof  is  proved,  if  the 
by  any  subsequent  use  he  has  made  of  the  deed,  has  ratified  it. 
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3.  Tlie  liead  of  a  Corporation  may  hini  the  body  corporate  by  any  contract 
Hrom  wbich  it  may  derive  a  benefit.  * 

4.  A  devise  of  real  estate  was  made  to  a  Corporation,  npon  condition  that  it 
dioaM  witiiin  tiie  period  often  years  ^'  erect  and  establiE^,  or  dause  to  be  erected 
mi  ^  established  txpon  ,tiie  said  estate  a  University  or  CoH^ :"  Held,  that  tiie 
irords  "erect  and  establisli"  extend  only  to  the  erection  and  establishment  of  the 
MifKinifdon  or  body  politie  Arming  tiie  University  or  College,  and  not  to  the  erec- 
skm  oi'a  building  in  which  the  University  or  C<^lege  is  to  be  established. 

h.  To  maintaim  a  petitory  action  against  a  residuary  l^atee,  a  d^vrtmce  de  legs 
Brom  the  heir-at-law  is  not  required,  the  Quebec  Act,  and  the  Provincial  Statute 
list  Geo.  3,  e.  4,  sec.  2,  having,  as  re^qpects  testamentary  donations  in  cases  wliere 
ike  heir-atlaw  has  been  entirely  excluded  fnmi  the  successidn  by  will, 
abrogated  the  rule  of  the  French  law,  '^  La  mort  saint  le  vt/,^^ 

Sembk.  That  the  heir  at-law  only  could  avail  himself  of  the  exception  (if 
pleaded)  that  the  plaintiff  had  never  obtained  delivrance  de  legs, 

6.  A  license  in  mortmain  under  the  declmration  of  the  King  of  France  of 
1745  is  not  required  to  enable  "  The  Royal  Institution  for  tiie  Advancement 
of  Learning,''  to  accept  of  a  devise  of  real  estate. 

7.  If  a  corporation,  to  be  composed  of  certain  trustees  to  be  subsequentiy 
uoned  by  the  Crown,  is  established  by  statute,  the  existence  of  the  oorporation 
vill  commence  at  the  time  when  the  statute  was  passed,  and  not  wh^i  the  trus- 
tees were  named. 

8.  The  condition  of  a  devise  to  the  Royal  Institution  for  the  Advancement 
<^  Learning  that  it  should  within  ten  years  cause  to  be  erected  and  established  a 
Oaiversity  or  College  bearing  the  testator's  name,  is  accomplished,  if  a  Uni- 
^^ty  of  Royal  and  not  of  private  foundation,  be  ereoted  and  established  within 
**t  period.  Stuart's  Rep.  p.  224,  note.  The  Royal  Institution,  dec,  vs.  Des- 
*»»iA^.  K.  B.  Montreal ;  19th  Oct.  1822.  Confirmed  in  the  Provincial  Ccwfft 
'Appeals,  20th  Nov.  1823,  and  in  The  Privy  Council,  7tii  May,  1828. 

"See  Company  Joint  Stook. 
'SSseSuGNiORiAL  Rights — Indsmnit^. 

Corporation-Roads. 

• 
^dd,  1.  That  municipal  ootmcils,  making  by-laws  for  the  opening  of  roads, 
^  bound  in  compliance  with  the  provisions  of  36th  Geo.  3,  c.  9,  to  give  the 
^ttoes  required  by  that  act. 

2.  That  if  the  road  authorized  to  be  opened  is  a  by-road  (route)  it  is  necessary 
^t  indemnity  for  the  land  should  be  paid  or  tendered  to  the  proprietor,  before 
"^  road  be  opened. 

3.  That  however  long  a  road  may  have  been  opened  and  used  by  the  pubUc, 
^  Y^t  is  thereby  acquired,  and  the  proprietor  of  the  soil  can,  at  any  time,  when 
^  proces  verbcd  is  made,  recc^izing  the  road  as  a  public  road,  claim  to  b^  in- 
^^^sAnified  ibr  tiie  value  of  the  land.  4  L.  C.  Rep.,  Ex  parte  Foran  et  ah  C.  C- 
'Htawa,  McCord  (W.  K.),  J. 
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Held,  That  the  making  and  maintaining  of  »  street,  is  not  a  ^<  ooun^  woric'* 
within  the  meaning  of  the  2nd  sul^ection  of.  the  39th  section  of  the  Lower  Caii> 
ada  Municipal  Act  of  1855,  but  is  a  ^^  local  work'*  within  the  meaning  of  the 
third  sabsection,  for  which  the  County  Council  cannot  levy  a  rate.  11  L.  C. 
Rep,  p.  57,  The  Grand  Trunk  Co.,  App.,  Corporation  of  County  of  Levu,  Reap. 
In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Held,  That  a  by-law  imposing  an  annual  tax  will  only  take  eflbet  fmt  tli6 
future  and  not  during  the  financial  year  then  began.  3  Rev.  de  Jar.,  p.  424^ 
The  Mayor,  doc,  of  Quebec  vp.  Colford.  Wiaekly  Sessions,  W.  K,  McCofd. 
and  Anderson,  J.  , 

Held,  That  an  action  for  not  cutting  down  cahots  should  not  be  brought  m 
the  name  of  a  sous  voyer,  but  by  the  municipal  council.  Conviction  quashed  od 
certiorari.     Ex  parte  ArchambatUt,    S.  C.  Montreal;  Cond.  Rep.,  p.  68. 

Held,  In  the  Superior  Ct.  St.  Hyacinthe ;  McCord,  J.  That  the  Superior 
Court  has  no  jurisdiction  to  alter,  amend,  revise,  or  disallow  a  by-law  of  • 
municipal  corporation,  although  passed  ill^ally,  and  contrary  to  the  just  ri^ts 
of  parties  interested,  unless  redress  is  sought  under  the  12th  Vict,  c.  41. 

Held,  1.  In  Appeal,  That  under  the  Municipal  and  Road  Act  of  1855,  i 
municipal  council  is  not  authorized  to  cause  a  ^e  by  auction  aux  rabais  to  be 
made  of  the  road  work  of  a  proprietor  of  lands,  within  the  municipaUty,  and 
to  cause  such  lands  to  be  sold  after  notice  in  the  Cariada  Gazette  for  the  price  of 
making  such  road,  without  judicial  proceedings. 

2.  That  such  proprietor  has  a  right  of  action  in  the  Supmor  Court,  to  prevent 
the  corporation  firom  so  ill^ally  advertising  and  selling  his  lands. 

3.  That  in  such  action,  the  Court  will  declare  the  advertisements  iU^al,  vai 
condemn  the  corporation  to  desist  from  troubling  the  plaintiff  in  the  posseaai^ 
and  enioyment  of  his  lands,  by  causing  the  sale  thereof  to  be  made  without 
judicial  authority,  and  to  nominal  damages  for  its  ill^al  acts.      11  L.  C.  Rep.,p* 
353,  McDouyallvs.  The  Corporation  of  St,  Ephrem  d  Upton.      Lafontab©' 
C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J.     Same  case,  5  Jurist,  p.  229. 

Held,  1.  That  upon  conviction,  by  a  justice  of  the  peace,  under  the  Munici|>^* 
and  Road  Act  of  1855,  it  must  appear  (1)  That  the  magistrate  had  jurisdicti< 
(2)  Whether  the  road  was  a  front  road,  or  a  by-road,  and  (3)  whether  there  w 
or  was  not  a  proces  verbal, 

2.  That  the  conviction  will  be  quashed,  if  it  i^pears  that  the  complaint  b 
relation  to  a  road,  and  the  conviction  to  a -bridge. 

3.  That  bridges  of  over  ten  feet  long  are  public  bridges. 

4.  That  under  the  above  act,  a  magistrate  has  no  jurisdiction  in  a  case 
money  laid  out  and  expended  for  repairs ;  but  only  in  cases  for  the  reoovt=^ 
of  fines  or  penalties.  11  L.  C.  Rep.,  p.  443,  Matte  vs.  Brown,  C.  C.  C— 
Taschereau,  J. 

Held,  1.  That  under  the  Municipal  and  Road  Acts  of  1855,  a  Munici-^ 
Council  must  abolish  a  street  by  proces  verbal  and  not  by  reglement  (by-law). 

2u  That  a  by-law  for  the  establishment  of  a  public  pound,  which  if 
would  include  part  of  a  public  street,  is  null.      2  Jurist,  p.  115,  Corpora 
of  Vercheres  vs.  Boutillet.    S.  C.  Montreal ;  Smith,  J. 
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Held,  That  a  oontraot  ''ioopen,  level,  form,  and  make"  certain  streets  and 
qoaies  in  tiie  Oity  of  Montreal,  necessarily  involves  the  making  of  side  walks,  hut 
lot  the  making  of  ^ces,  along  the  line  of  such  streets,  and  around  such  squares, 
Kir  the  repairing  of  roadway.  3  Jurist,  p.  157,  Anderson  vs.  The  Mayor,  dec,, 
if  Montreal,     S.  G.  Montreal;  Smith,  J. 

Held,  1.    That  no  municipality  of  "  La  Cote  des  Neiged  "  exists. 

2.  That  the  roads  under  the  Trustees  of  the  Montreal  Turnpike  Roads  are 
exempt  firom  the  operation  of  the  23)rd  Viet.,  c.  61. 

4.  That  an  appeal  lies  from  a  judgment  of  the  Inspector  of  Police  at  Montreal, 
to  the  Circuit  Court  in  the  case  submitted.  4  Jurist,  p.  326,  Trustees  of 
Montreal  Turnpike  Roads  vs.  Bernard,   Cf.  G.  Montreal ;  Badgley,  J. 

Held,  That  under  the  Municipal  and  Head  Act  of  1Q55,  spot.  42,  a  winter 
road  cannot  be  laid  out  across  a  field  enclosed  with  a  rough  stone  fence  de  pierres 
hruies,  without  the  consent  of  the  proprietor.  6  Jurist,  p.  113,  Lavoie  vs. 
GfrotlfeL    C.  C.  Montreal ;  Berthelot,  J. 

Hdd,  1.  That  when  a  proprietor  who  has  been  notified  to  do  certain  road  work, 
is  not  in  delay  to  do  the  work  the  sous  voyer  is  not  justified  in  doing  it  on  his 
looount. 

2.  That  neither  the  sous  wyer  nor  the  inspector  of  roads  is  authorized  under 
khe  municipal  law  to  do  such  road  work  themselves.  6  Jurist,  p.  166,  De 
Beamjeu,  App.,  OrouXy  Resp.  In  Appeal  j  Latbntainej  G.  J.,  Aylwin,  Duval, 
Meredith,  Mondelet,  J.    Judgment  reversed. 

Held,  That  an  inspector  of  roads  has  no  right  to  sue  in  his  own  name  for  the 
leooveiy  of  a  penalty  under  the  Cons.  Stat,  of  L.  C,  chap.  24,  sect.  48,  par.  6, 
against  a  defendant  for  n^lecting  to  maintain  his  front  road,  but  such  action 
dumld  be  brought  by  the  inspector  in  the  name  of  the  municipality.  Action 
with  costs.    6  Jurist,  p.  200.     G.  G.  Ste.  Scholastique  ]  Berthelot,  J. 


See  Corporation,  Actions  by. 
iSee  Certiorari — Roads. 

« 

*  Streets,  Obstruction  op. 

Hdd,  That  the  proprietor  of  a  lot  of  land  adjoining  a  street  cannot  complain 
if  obstructions  to  it,  if  he  has  no  title  establidiing  his  right  of  way,  and  the  street 
<^  never  been  legally  established  as  a  public  street.  12  L.  G.  Rep.,  p.  138, 
o Anson  et  ah  vs.  ArchambauU.    S.  C.  Montreal ;  Smith,  J. 

Responsibility  for  Yotes^ 

a 

^eld,  That  a  municipal  councillor  cannof  be  condemned  to  the  penalty  re- 

^Bxitedto  iif  the  45th  and  62nd  sections  of  the  Municipal  Act  of  1860,  for  having 

pvopoeed  and  voted  fi)r  a  motion  to  set  aside  •plaintiff's  petition  for  jthe  nomina- 

^^on  of  a  special  superintendent  to  report  on  the  said  petition.     6  Jurist,  p.  41, 

^o/^/^gny  vs.  Vezina,    0,  Ct  L*Assomption ;  Bruneau,  J. 

Wooden  Btjildinos. 

^Ui,  That  a  by-law  of  die  City  of*  Montreal  "  that  no  person  shall  hereafter 
^^^^'^B^iniot  any  wooden  building  of  any  sort  or  description  whatsoever,  within  the 
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^'Umitsof  theei^,  and  any  peraon  mfringing  any  of  tlie  aaid  proviaioiia  ahaB  be 
^^  liable  ta  a  penalty,"  &a,  moat  be  so  interproted  aa  to  make  it  applioaUe  only  to 
tlie  proprkitarB  of  iota  or  buikUogs,  and  not  to  Uie  warbnen  employed  in  eraetii^ 
gudb buildings.  6  L.  0.  B^.,  p. 482,  Exparte  Lahoft  Ual.  B.  G.Hontral; 
Day,  Smith,  Mondelet,  J. 

Held,  In  a  eaae  nnder  the  by-law  aboTO  mentioned,  Tint  a  eonvietkm  wiB  be 
qnaabed,  no  Botea  of  evidenoe  having  been  transmitted  to  the  Court  abo^  to  ikv 
whether  the  applicant  fell  within  the  pvovidons  of  the  by-law,  aa  being  a  pM^ 
prietor,  or  wbetiier,  aa  anrom  to  in  the  affidavit,  he  waa  merely  aa  waiteiB 
empbyed  by  the  proprietor.  8  L.  C.  Rep.,  p.  2&5,  ExporteLedoux.  8.  Q.Jbm 
treal;  Smith,  J. 

Held,  1.  The  Oongrt  will  exanune  hito  ik»  kjgality  of  a  hjAxm  on  motkn  to 
qoaah  a  eenviotion  nnder  it. 

2.  Power. given  to  a  oorporation  to  in^poae  by  by-law  penalties  "not  eueai* 
ing  £5  or  sixty  days'  imprisonment,  is  exoeeded  by  passing  a  by-law  imposqg  i 
pteahy  of  £5,  and  impriaonment  for  sixty  days  in  default  of  payment^  andndi 
by-law  is  illegid.  lJari8t,p.  47,  Bkc  parte  Ritdolpk  and  Harbow  Commimim&L 
8.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 


QOSTS. 

Taxation  op. 

Held,  That  the  Court  will  revise  the  taxation  of  a  prothonotaiy  whoreSiseitO' 
aHow  bailiff's  fees  for  servioe  of  subpoenas,  in  consequenoe  of  more  than  ft^ 
Mmes  being  inserted  in  ihe  original  iBubpoena.  Such  insertion  of  mwe  than  ftnt^ 
names  cannot  prejudice  the  rights  of  aparty  in  any  way.     9  L.  G.  ftep.,  p.  999^ 
Cottilhrdys,  Lemieux.     S.  C.  Q.;  Chabot,  J. 

Held,  That  taxation  by  the  prothonotary,  refusing  full  costs  to  j^nntiff'^ 
attorney  on  the  ground  that  the  only  pleafyled  (a  demurrer,)  was  not  a  plea  to  th^ 
merits,  will  be  revised,  such  plea  being  a  plea  to  the  merits.  9  L.  C.  Bep^ 
p.  405,  Normand  vs.  Htiot  dit  St  Laurent    S.  C.  Q. ;  Chabot,  J. 

Held,  That  in  an  action  over  £50,  where  £50  and  interest  are  awarded  by  tii^ 
judgment,  the  plaintiff  is  only  entitled  to  costs  of  a  first  class  case  in  the  Circair'' 
Court.     10  L.  C.  Rep.,  p.  433,  YalUe  vs.  Latouche.    S.  C.  Q.;  Stuart,  J. 

Held,  That  the  prothonotary  has  no  right  to  the  entrance  fee  of  £1  3s.  9d^ 
on  the  fyling  of  a  petition  by  the  curator  to  a  vaoant  estate,  under  the  23rd  Yict^ii. 
c.  67,  sect.  52,  Exparte  LanghU^    S.  C.  Q. ;  Taschereau,  J. 

Held,  That  where  a  judgment  for  £10  was  obtained  in  an  action  for  personal 
wrongs,  costs  will  be  taxed  as  on  a  judgment  for  that  amount  in  the  CiAsuiiE^ 
Court.  1  Jurist,  p.  26G,  IFifoon'vs.  Morris,  S.  C.  Montreal;  Day,  Smitt^ 
Mondelet,  J. 

Held  1,  That  the  Court  will  look  at  the  judgment  of  the  Court  of  Appeiu  ^ 
to  ascertain  the  class  of  costs  hereby  awarded. 

.  2.  That  where  in  an  action  for  £5000  damages  for  libel,  the  Court  of 
awarded  the  plaintiff  £2  10s.  and  costs,  the  plaintiff  is  only  entitled  to  costs 
in  an  action  in  the  Circuit  Court  for  £2  10s. 


oorai.  Ill 

&  Thai  QBte  the  12th  Yiot,  e.  38,  aeoi.  82,  the  eosts  will  be  legaUted  by 
tte  ttBGumt  of  the  jadgmenl,  nnkee  from  the  judgment  itadf  it  tppeare  that  i« 
was  the  intentios  ef  tiie  Ooort  to  award  ooeta  of  a  higher  elaas. 

4.  That  a  partj  who  movip  to  leviBe  oertain  iteme  only  in  a  bi]l  of  oeets, 
waiTes  hia  li^ht  to  olgeot  to  others ;  and  a  aeoond  motion  to  revise  wiU  be  rejeeted, 
ihhongh  the  party  moving  offen  to  pay  the  ooatsof  his  seooad.motioii.  10  L.  C. 
B«p.^  p.  478,  Kerr  va.  Gugy.  S.  0.  Q. ;  Taschereav,  J. 

Held,  That  where  an  action  was  brought  for  £16  8s.  0^.,  of  which  £2  2s. 
waa  iujd perwnaJBiff  whioh  the  defendant  offered  wiih  costs. Of  the  inferior  term,^ 
nid  the  balance  l^fpalheoarUy,  against  which  prescripUon  was  pleaded,  judg- 
ment wiQ  be  ^ven  for  £2  2s.  with  costs  of  inferior  term,  and  the  rest  of  the 
aetion  .will  be  dismissed  with,  costs  of  the  superior  term.  1  Rev.  de  Jig:.,  * 
f.  250,  SctngitinU  et  al.  vs.  Lecuyer.    Q.  B.  Montreal,  1832. 

Held,  1.  That  copies  of  old  plans  produced  by  a  party  in  support  of  his  pretuir 
ikm  will  be  considered  as  exhibits  and  taxed  as  such. 

2.  That  when  the  costs  of  bringing  a  witness  from  Upper  Canada  is  not  greater 
ihaa  the  expense  of  a  cammitnon  rogatoircj  the  party  requiring  lus  evidence  may  • 
examine  the  witness  in  Quebec,  aiid  his  travelling  expenses  will  be  allowed  ia 
taxation.     12  L.  G.  Rep.,  p.  413,  Brawn  vs.  Gu^y..   S.  C.  Q.  ]  Tasoheieau,  J- 

Seouritt  for. 

Held,  Thai  a  ptaiatiff,  lesideat  out  of  the  Province,  cannot  sue  inftMrrndpcm- 
J^ois,  in  consequence  of  the  4l8t  G^.  3,  o.  7,  sect  2,  whioh  compels  all  plain- 
Hii  randeot  without  the  Provinoe  (without  distinction)  to  give  security  for  costs. 
Any  vs.  Harrii.    K.  B.  Q.  1809.  ^ 

Hdd,  That  a  seaman,  not  resident  in  the  Provinoe,  must  give  security  fi>r  costs. 
Jlmrd»man  vs.  Bamnoemith.    K.  B.  Q.  1809. 

Hdd,  That  an  oflker,  stationed  with  his  regiment  in  the  Province,  cannot  be 
tald  to  give  seourity  for  eoeta.     Sutherland  vs.  HecUhcote.    K.  B.  Q.  1808. 
.  Held,  That  an  afidavit  of  belief  that  the  plaintiff  resides  without  the  Province 
i^  not  ssfioteiit  to  obtain  seourity  for  costs.     WHley  el  al.  vs.  Mure  et  ail, 
B.  Q.  1809. 
Sdd,  That  househoiden,  resident  in  the  Province,  are  good  security  for  costs, 
one  ia  aiiflkieat  if  he  justifies.     Coher  pt  al,  yfL^Darreom  Ual,    K.  B.  Q  ^ 
*^0.  t 

Held)  That  an  incidental  plaintiff,  reaident  without  the  Provinoe,  must  give 

ritj  for  ooetB.    McCdUim  vs.  Ddama.    K.  B.  Q.  1812. 
SeM,  That  where  a  defendant^les  an  excqition  d  la  forme  afVer  a  rule  fcft 
^^curity  for  ^osts  made  absolute,  staying  proceedings  until  seourity  shall  have 
pat  in,  Ihe  {^intiff  is  not  entitled  to  a  hearing  on  the  merits  of  such  exoep- 
until  he  shall  have  put  in  such  security.     5  L.  C.  Rep.,  p.  342,  Boston  vs. 
8.  G.  Quebec ;  Stuart,  Gkuthier,  Taschereau,  X 
Held,  That  where  the  plaintiff  has  left  the  Province  after  judgment  obtained, 
mat  g^ve  security  to  costs  to  an  opposant  on  contesting  his  opposition.     9 
Q.  Rep.,  p.  72,  itahmey  etalvB.  Tomkinsy  and  Oeddes  el  aZ.,'Opp.    S.  €. 
i       Monlral  J  Badgley,  J. 

\ 
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.  Held,  That  a  plaintiff  residing  out  of  the  Provinoe,  and  suing  biybrm&pam- 
periif  is  bound  to  gire  security  for  costs  under  the  41st  Oeo.  3,  c.  7,  sect  2. 
10  L.  C.  Rep.,  p.  234,  Oa^^nan  m  WooUey.    G.  G.  Q. ;  Stuart,  J. 

Held,  That  the  sheriff  cannot  demand  security  for  costs,  before  obeying  the 
order  of  the  Gourt.  1  Jurist,  p.  3,  Leversan  ts.  Cunnin^hamf  and  BoiUm,  mm 
tn  cawe.    8.  G.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  a  plaintiff  residing  without  the  Province,  who  contests  an  opposi- 
tion, is  not  bound,  under  the  41st  Qeo.  3,  c.  7,  sect.  2,  to  ^ve  security  for  ooste, 
inasmuch  as  he  occupies  the  position  of  defendant.  10  L.*  G.  Rep.,  p.  462, 
Brigham  vs.  McDonneU  et  cd,,  and  Devlin,  0pp.    S^  G.  Q. ;  Stuart,  J. 

Held,  That  the  plaintiff,  having  faOed  to  give  security  for  costs  within  the 
delay  fixed  by  the  Gourt,  the  action  will  be  dismissed  with  costs  on  defendant's 
motion.  2  Jurist.,  p.  109,  Adams  vs.  Sutherland.  S.  G.  Montreal ;  Day,  Smith, 
BCbndelet,  J.'  ^ 

Held,  That  an  opposant  it  fin  de  conserver,  resident  out  of  the  Province,  ii 
bound  to  give  security  for  costs,  on  contesting  the  opposition  of  another  opposant 
2  Jurist,  p.  287,  Bennxng  vs.  The  Montreal  Rubber  Co.,  and  Young,  0pp. 
S.  G.  Montreal;  Mondelet,  J. 

Held,  ,That  a  defendant  who  is  summoned  to  appear  in  vacation,  and  who  has 
appeared,  has  a  right  to  demand  security  for  costs,  on  the  first  juridical 
day  of  the  following  term,  although  he  did  not  give  notice  of  such  motion.within 
the  fi)ur  days  next  after  his  appearance.  2  Jurist,  p.  306,  Cofnstoek  etaly^* 
Leiietar,    S.  G.  Montreal ;  Smith,  Mondelet,  Ghabot,  J. 

Held,  That  to  comply  with  an  interlocutory  judgment  ordering  security  tot 
costs  to  be  given  by  jl  non-residenC  plaintiff,  two  sureties  must  be  fumiahed* 
4  Jurist,  p.  127,  Donald  yb.  Becket.   Monk,  J. 

Held,  That  a  non-resident  plaintiff  who  contests  the  declaration  of  a  gamUheef 
will  be  ordered,  on  motion  of  the  garnishee,  to  give  security  for  costs.  4  Jurist,  p- 
146,  Mayer  et  aL  vs.  Scott,  and  Benning  ft  oZ.,  T.  S. ;  G.  G.  Montreal ;  Smith,  J^' 

Held,  That  it  is  competent  for  an  opposant  before  fyling  a  contestation  of  tla^ 
opposition  of  another  non-resident  opposant,  .but  not  after  contestation,  to  0*1^ 


upon  the  latter  to  put  in  security  for  costs.    4  Jurist)  p.  148,  Bonacina 
Bonacina,  and  Mcintosh  et  aL,  0pp.    S.  G.  Montreal ;  Badgley,  J. 

Held,  That  a  motion  for  security  for  cost^  is  too  late,  when  notice  is 
thereof  aftei^the  fourth  day  from  the  date  of  the  appearance..    %  Jurist,  p.  20* 
Tiers  et  aL  vs.  Trigg  et  aL     G.  G.  Montreal ;  Monk,  J. 

Held,  That  a  non-resident  intervening  party,  is  bound  to  give  Siecurity  for  coa^^ 
5  Jurist,  p.  73,  Scott  et  al.  vs.  Austin,  and  Fhung  et  al,  Intervening  party.  ^' 
G.  Montreal ;  Monk,  J. 

Held,  That  a  motion  for  security  for  costs  is  in  time,  although  notice  ther«0^^ 
has  been  given  after  the  four  days  from  the  appearance,  if  the  motion  be  inm^^ 
on  the  first  day  of  the. ensuing  term.  5  Jurist,  p.  252,  Perry  vs.  St,  L,  EU^M^' 
ing  Co.     S.  G.  Montreal ;  Smith,  J. 

Held,  That  where  a  plaintiff.does  not  give  security  for  costs  within  a  d»1^7 
fixed  by  the 'Gourt,  the  action  will  be  dismissed.    1  Jurist,  p.  196,  Adam 
Sutherland,   S.  G.  Montreal;  Smith,  Mondelet,  Ghabot,  J. 
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Held,  Tliat  a  non-resident  plaintiff  will  be  permitted  to  give  aeoority  for  costs 
y  deposit  of  a  sum  of  money.  4  Jurist,  p.  300,  Mann  el  cU,  vs.  Lamhe.  S.  G. 
lontreal ;  BaiJidot,  J.  * 

Held,  That  a  motion  for  security  for  costs,  of  which  notice  was  given  on  the 
8th  May,  the  appearance  being  fyled  on  the  12th  May,  is  too  late,  notvrith- 
banding  the  return  was  made  in  vacation.  Motion  rejected.  ^  WiUiams  vs. 
irihur  ei  al.    S.  G.  Montreal ;  Gond.  Rep.,  p.  82. 

Held,  That  where  a  plaintiff  n^lects  to  put  in  security  for  costs  within  the 
elay  fixed  by  the  Court,  his  action  will,  on  motion  of  the  defendant,  be  dismissed 
ith  costs.  12  L.  G.  Rep.,  p.  404,  CasUmgui  vs.  Ma9on  et  cU.  S.  C.  Montre&l ; 
lonk,  J. 

Same  case,  6  Juri^,  p.  121. 

Held,  That  the  offer  of  one  person  as  security  for  costs  is  insufficient.  6  Jurist, 
.  40,  Powers  vs.  Whitney,   S.  C.  Montreal ;  Monk,  J. 

Hel4,  That  a  non-resident  plaintiff  contesting  an  opposition,  is  not  bound  to 
;ive  security  for  costs.  6  Jurist,  p.  40,  MorriU  vs.  McDonald^  and  Rose  et  al., 
)pp.    S.  G.  Montreal;  Smith,  J. 

Tariff  of  Fees. 

In  an  action  by  attorneys  against  a  sheriff. 

Hdd,  1.  That  the  100th  sect,  of  the  Judicature  Act,  (12th  Vict.,  c.  38,)  which 
aapowers  the  judges  of  the  Superior  Court  to  make  a  tariff  for  the  officers  of 
Qstioe,  speaks  only  of  uniformity  in  the  practice  and  proceipdings,  and  not  in  the 
sea. 

2.  That  the  uniformity  spoken  of  in  the  preamble  to  the  section  in  question, 
i^ects  a  general,  and  not  such  an  absolute  uniformity  as  that  the  slightest  vari- 
^oe  would  produce  a  nullity  in  the  whole. 

3.  That  the  tariff  of  fees  of  the  several  officers  pf  justice  can  be  promulgated 
different  times,  and  that  the  order  affecting  the  fees  of  the  prothonotary  being 

vnplete  and  distinct  by  itself,  cannot  affect  the  tariff  of  fees  of  the  sheriff, 
iliflb,  and  other  officers.  Action  dismissed.  1  L.  C.  Rep.,  p.  436,  Chahot  et 
-  vs.  Sewell.    S.  C.  Quebec ;  Bowen,  C.  J.,  Meredith,  J. 

In  Appeal  of  the  above  case. 

Held,  That  an  action  to  recover  3s.  4d.,  a  fee  received  by  the  sheriff  of  the 
strict  of  Quebec  under  a  tariff  promulgated  by  six  Judges  of  the  Superior  Court 
ader  the  said  100th  sect,  of  the  Act,  cannot  be  maintained.     1  L.  C.  Rep., 

664 ;  Rolland,  Panet,  Aylwin,  J. 

Distraction  op. 

Held,  That  ifdistniction  de/rais  is  not  demanded  whe^  judgment  is  rendered, 
•  cannot  afterwards  be  awarded  without  the  presence  of  the  parties.  2  Rev.  de 
^TW.,p.  62,  Ireland  vs.  SUvens.   K.  B.  Q.  1819. 

Held,  That  where  an  attorney  has  demanded  distractUm  defrais^  the  parties 
^•nnot  arrange  or  settle  between  themselves  as  to  such  costs.  Stigny  vs.  Stigny 
<*«l  K.  B.  Q.  1842; 

H 
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Distraction  or. 

Held,  That  the  attorney's  right  to  dUtraction  defmU  b  personal,  and  is  vested 
in  him.    Emm  m  BUuk.    K.  B.  Q.  1821. 

Held,  That  a  motion  made  in  the  Court  of  Appeals  fcnr  diitracHan  of  theoosts 
incurred  in  the  Court  below,  will  be  granted.  12  L.  C.  Bep.,  p.  402,  Qmmu, 
App.,  Clarke^  Resp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Mendith^ 
Mondelet,  J. 

Distraetion  of  oosto  and  disborsements  granted.    Prdvost^,  No.  119. 

Privilsos  for. 

In  an  action  en  teparation  de$  biens. 

Held,  That  a  plaintiff  should  be  collocated  by  privily  for  all  costs  h  the 
suit,  where  such  costs  are  necessarily  incurred  in  the  seisure  and  sale  of  deftad- 
ant's  real  estate.  Costs  awarded.  2  L.  C.  Rep.,  p.  115,  Oameont  vs.  Arfui, 
and  0pp.  S.  C.  Quebec ;  Bowen,  C.  J.,  Meredith,  J. 

Held,  That  a  seizing  creditor  is  only  entitled  to  be  collocated  by  privilege  vpoa 
the  proceeds  of  a  judicial  sale  for  the  costs  of  an  ordinary  action,  by  defixuU,  k 
this  case,  taxed  at  £4  9s.  6d.  5  L.  G.  Rep.,  p.  386,  Denis  vs.  St.  HMre. 
S.  C.  Quebec ;  Bowen,  C.  J.,  Meredith,  Morin,  J. 

Held,  That  a  plaindff  ^  a  privily  for  all  costs  of  action  and  ezeoatioB  aeoord- 
ing  to  the  class  of  the  case,  to  be  taxed  as  in  a  case  decided  upon  the  msritoesr 
parte  after  enquite:  6  L.  C.  Rep.,  p.  95,  Michon  vs.  JEFu^i,  and  Cfagnm,  Opp- 
S.  C.  Quebec;  Stuart,  Gauthier,  J.,  Parkin,  J. 

See  ihe  various  cases  quoted  in  note,  p.  96.    lb. 

Held,  On  distribution  of  moneys,  that  the  costs  of  action  are  not  privileged,  if 
the  debt  is  not  privileged.  1  Jurist,  p.  274,  Lalande  vs.  Rowley,  and  Opp- 
S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  an  attorney  has  no  privilege  for  costs  of  suit  on  the  proceeds  of 
real  estate,  but  only  for  the  costs  of  suing  out,  seizing,  and  bringii^  tomk^    j 
property.     6  L.  C.  Rep.,  p.  192,  Lalande  vs.  Rowley ,  and  Lafrtnaye  H  d^ 
Plaintiffs ^xir  dUtractian.     S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  That  the  costs  of  action,  as  accessory  of  the  principal,  rank  befae  so 
hypothecary  claim  restored  subsequent  to  the  obligation  on  which  judgment  wtf 
rendered,  but  before  the  rendering  of  the  judgment.     8  L.  C.  Rep.,  p.  122,  Jhr-    1 
chUdon  vs.  Mooney,  and  Divers,  Opp.  S.  C.  Quebec  ;  Bowen,  C.  J. 

Held,  That  a  report  of  collocation  and  distribution  which  collocates  the  pi*i^ 
tiff,  for  his  full  costs  of  action,  to  the  prejudice  of  the  landlord's  claim  for  r^^ 
will  be  set  aside.   B  Jurist,  p.  293,  Kerry  et  cU.  vs.  Pelfy  et  al,    C.  C.  Montr«*^*' 
Smith,  J.  • 

CONTRAINTE  FOR. 

Held,  That  the  code  civile,  tit..34,  art.  2,  provides  a  oomirainie par  eorp^ 
costs  exceeding  200  livres,  but  the  redaction  provides  that  this  eotUramteAm^^  , 
such  cases,  be  in  the  discretion  of  the  court,  and  a  special  oaae  must  thflrejb^"^ 
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flhewn  to  Hie  ocmrt^  whentffer  iOdB  eKtraovdinttry  remedy  is  ariced.     Woodrington 
▼8.  Taylw.    K.  B.  Q.  1821. 

# 

OotT»— -DlBOBXTIONABT. 

Hdd,  That  ooBts  in  matters  of  certiorari  are  discretionary  on  setting  aside  a 
eonviotion.  1  Jurist,  p.  255,  Ex  parte  Leonard.  S.  C.  Montreal  ]  Day,  Smith, 
Mondelet,  J. 

Held,  That  the  oosta  of  ezperdae  are  in  the  disoapetion  of  the  court,  and  will, 
at  least,  be  divided  between  the  parties  where  the  report  has  the  effect  of  mate- 
rially ledMing  the  plaiatiff'B  demand.  2  Jurist,  p.  208,  Oardner  ys.  McDonald. 
8.  C.  Mantmd;  Smith,  J. 

Pbbvious  Costs. 

Held,  That  non-payment  of  costs  in  a  former  action,  cannot  be  the  subject  of 
an  eoDeqfiion  dUoUoire  or peremptoire.    Bobiehaud  ts.  Frcuer.     K.  B.  Q.  1817. 

Hdd,  '<  That  the  costs  due  on  a  former  action  are  unpaid,"  cannot  be  pleaded  by 
eseeptian,  but  amotion  to  stay  proceedings  will  be  allowed,  if  it  appears  that  the 
former  action  was  for  the  same  cause,  and  was  heard  upon  the  merits.  Chartier 
yn.McLei9h.    K.B.i).  1821. 

Hdd,  That  to  entitle  a  defendant  to  a  suspension  of  proceedings,  on  the  ground 
of  costs  being  due  on  a  previous  action,  it  must  appear  that  the  causes  of  both 
actioDS  are  identical,  and  between  the  same  parties.  1  Jurist,  p.  290,  Lalonde 
vs.  Lahnde.    S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

On  Amendment. 

Hdd,  That  a  plaintiff  on  being  allowed  to  amend  his  declaration  after  exoep- 
tim  4  la/orme  fyled,  must  pay  the  ftdl  costs  of  the  aodon.  6  L.  G.  Bep.,  p. 
474,  Amdreau  vs.  i2kAer.   S.  C.  Montreal;  Day,  Yanfelson,  Monddet^  J. 

Held,  That  a  defendant  will  be  allowed  to  appear  and  plead  in  an  action  of 

(Umages  alter  a  lapse  of  five  months,  and  after  servi^  of  interrogatories,  (although 

Us  fidling  to  appear  was  owing  to  his  own  fiiult,)  but  on  payment  of  Aill  costs  of 

'the  action.    1  Jurist,  p.  9,  JBhjfden  vs.  Fitznamnont.    8.  0.  Montred ;  Day, 

Smith,  Badgley,  J.  • 

Held,  Tlmt  a  jodgmeotioidered  in  apped,  settingaside  the  verdict  of  a  jury 
•cmdeBimngtiliereqMxident  to  pay  ^<  iUbe  costs  in  the  court  below,"  indudes  all 
eoBis  of  the  trid  by  jury,  and  not  merdy  the  oosfts  upon  the  motion  for 
aside  the  ^wdiet    9  L.C.  Bep.,  p.  268,  Oiitfyie^e^oZ.,Aiqp,,vs.Papn, 
t^^.    In  Apped ;  Lafontaine,  0.  J.,  Ayhrin,  Duvd,  Meredith,  J. 

Bee  Boandryyn.  Pcgrin,  and  PapAnj  O^    8.  C.  Montred;  3  Jurist,  p.  46. 
In  an  aetion  ctf  damages^  judgment  was  given  on  the  verdict  of  a  jury  for 

with  ^'  costs  of  the  action.'' 
Hdd,  Thai  in  inleipieling  this  judgment,  only  46s.  coate  dionld  be  allowed 
1ha7Aflia4,e.6,aiidtlwJiidieateieA0tori849,ieei.  91.    1  Juriil, 
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p..  191,  Ledftc  TB.  Buneau.    In  Appeal;  Lafbntame,  C.  J.,  Ajiwin,  Danl, 
Gaion,  J. 

Held,*  That  where  judgment  is  rendered  for  lOs.  more  than  the  amount  teodeni 
but  the  defence  is  sustained  in  the  main,  the  plaintiff  must  pay  the  costs  of  oon- 
testation.     2  Jurist,  p.  286,  Routh  vs.  DougaU.    S.  G.  Honl^eal;  Day,  J. 

See  ''  Bills  and  Notis,"  Error  in  date. 
'^    Corporation,  Actions  by. 

Of  Procesdinob  against  Surstt. 

Held,  In  the  Superior  Court,  Montreal ;  Berthelot,  J.,  in  an  action  agaiMt 
the  maker  of  a  note  and  two  indorsers,  to  recover  the  costs  incurred  on  an  appeil 
by  the  creditor,  whose  action,  on  the  note  against  the  three  def^dants,  was  di»- 
missed  on  an  exception  h  la  forme  fyled  by  the  maker  alone,  which  judgment  wm 
reversed  in  appeal ;  That  the  indorsers  were  not  liable  for  the  costs  in  apjpeal,  there 
being  no  proof  of  collusion  between  them  and  the  maker,  in  respect  of  suck  ex* 
ception,  and  inasmuch  as  the  writ  of  appeal  was  not  held  to  be  signified  to  the 
indorsers,  who  appeared  and  pleaded  separately',  in  the  original  action,  by  the  aaae 
attorney,  who  appeared  for  the  maker  of  the  note,  and  upon  whom  Uie  writ  d 
appeal  was  served.     Confirmed  in  Appeal.     6  Jurist,  p.  269,  Boueker^  App., 
Latour  et  al,  Besp.    Duval,  Meredith,  and  Mondelet,  J. ;  Lafontaine,  C.  J., 
dissenting. 

Held,  That  a  surety  for  rent  is  not  bound  to  pay  the  costs  of  a  suit  sgaioit 
Hie  principal  debtor,  which  was  not  notified  to  him.  6  Jurist,  p.  117,  N^e  n. 
Itaacion.    C.  C.  Montreal ;  Berthelot,  J. 

Of  Opposition. 

Held,  That  a  party  collocated  ultra  petita  must  pay  the  Costs  of  the  contest 
tion  of  such  collocation,  although  on  notice  of  such  contestation  he  immedialdj 
acquiesced  in  it,  and  consented  that  judgment  should  be  given  as  demanded  0 
the  contestation,  but  without  costs  against  him.  11  L.  G.  Rep.,  p.  172,  Adai^ 
vs.  Hunter,  and  Evans,  0pp.     S.  C.  Quebec;  Stuart,  J. 

Held,  That  where  plaintiffs  declare  they  do  not  contest  an  opposition,  m^ 
levie  will  be  granted  with  costs  against  defendant.  3  Jurist,  p.  167,  Cone  ^ 
Taylor,  and  Taylor,  0pp.    S.  C.  Montreal  f  Badgley,  J. 

Held,  1.  That  on  fyling  an  opposition  to  a  judgment  rendered  in  vacation,  ^ 
opposant  is  bound  to  deposit  at  the  Greffe,  under  the  14th  sect,  of  the  22nd  Vi^*' 
c.  5,  and  the  46th  sect,  of  the  23rd  Vict.,  c.  57,  only  the  plaintiff's  disbo^^ 
■wnts  since  the  return  of  the  action,  exclusive  of  the  costs  of  return,  up  to  jtm' 
sent  inclusive,  but  no  advocate's  fee. 

2.  That,  in  such  case,  the  opposant  is  not  bound  to  furnish  to  the  plainti^  * 
copy  of  the  affidavit.     bJunat,}^,  101,  OauthierYS,Marehand.   C.  C.Montro*^ 
Badgley,  J. 

Held,  That  costs  will  not  be  awarded  against  an  opposant,  claiming  und^^  * 
general  mortgage,  who  restricts  the  conclusions  of  his  opposition  so  soon  as  he  ^ 
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Of  Opposition. 


eofen  that  part  of  the  property  upon  which  he  oUimB,  is  held  in  free  and  oommoD 
■ooeiee.  12  L.  0.  Rep.,  p.  170,  The  Quebec  BuOding  Sociei^  vs.  Jonee,  and 
Ditera  0pp.   8.  C.  Qnebeo;  Stuart,  J. 

Hdd,  In  Appeal,  That  an  attorney,  ad  litesy  may  recover  his  fees  and  dis- 
hureementB  fitnn  hb  own  dient  without  the  production  of  a  taxed  hill  of  coste, 
there  heing  a  tariff  niade  hy  rule  of  practice,  under  a  statute.  1  L.  C.  Rep.,  p. 
402,  Cherrier  vs.  TUu$.   BoUand,  Panet,  Aylwin,  J. 

Held,  That  the  plaintiff  may  recover  the  costs  of  a  former  action  not  returned 
into  court,  notwithstanding  a  prayer  for  dUtrcusHon  by  the  attorney  ad  Ktem  in 
that  cause,  the  defendant  having  on  settlement  agreed  to  pay  them.  1  Jurist, 
p.  82,  BoUamd  vs.  Lariviire,   S.  0.  Montreal ;  Smith,  Mondelet,  Ghabot,  J. 

Rioistbab's  Gsbtificats. 

Hdd,  That  on  a  contestation  of  the  registrar's  certificate,  the  party  over 
ecfflocated  by  the  prothonotaiy,  will  be  condemned  to  pay  the  costs  of  contestation, 
vnlesB  he  shall  have  fyled  a  remittUur  for  the  amount  over  collocated.  12  L.  C. 
Sep.,  p.  174,  AfaroU  vs.  Bemtery  and  Lariviir^  0pp.    S.  0.  Quebec ;  Stuart,  J. 

Fraud. 

Hdd,  That  when  the  plaintiff  and  defendant  have  settled  a  case  between  them, 
inth  a  view  to  defraud  the  plaintiff's  attorney  of  his  costs,  the  action  will  be  dis- 
siflNd  with  costs  against  the  defendant.  6  L.  C.  Rep.,  p.  98,  Richard  vs. 
I^Ukie  et  al.^  S.  G.  Quebec ;  Stuart,  Gauthier,  Taschereau,  J. 

GSNSBALLY. 

Held,  That  a  plaintiff  who  sae&xiL  formd  pauperis  may  recover  costs.  Giroux 
n.Mhiard.    K.  B.Q.  1819. 

Held,  That  costs  must  be  asked,  or  they  cannot  be  obtained.  StiUon  vs. 
hderwn.    K.  B.  Q.  1812. 

Held,  That  no  costs  can  be  obtained  for  an  attorney's  letter  before  the  oom- 
i^cattment  of  the  action ;  it  is  a  voluntary  courtesy ^  and  not  a  necessary  proceed- 
ing.   Bowen  vs.  Lee.    K.  B.  Q.  1812. 

Hdd,  That  a  plaintiff  may,  in  some  instances,  recover  the  costs  of  the  Superior 
"^cnn,  although  judgment  is  rendered  for  £5  only.  OodbatU  vs.  Oiraux,  K.  B.  Q. 
1816. 

Hdd,  That  where  two  defendants  join  in  their  defence,  in  an  action  of  trespass, 
^  one  is  acquitted,  he  is  entitled  to  his  costs  against  the  plaintiff,  notwithstand- 
^Ub  co-defendant  is  found  guilty.  Henderson  vs.  Thompson  et  ah  K.  B. 
Q.  1819. 

Hdd,  That  an  attorney  prosecuting  his  own  action  for  costs  due  in  a  former 
^*^  caonot  have  judgment  for  costs ;  he  is  entitled  to  the  amount  of  his  dis- 
^VBonents  and  no  more.     VaXlib'es  vs.  Duhamd  et  al.     K.  B.  Q.  1819. 
Hdd,  Thatwhere  a  plaintiff  recovers  no  more  than  is  paid  .into  Gourt,  and 

^  >UQ  80  paid  was  tendered  before  institution  of  the  action,  the  action  must 
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be  diimined,  with  costs  igainsi  the  plM]iti£       Woodrmgtom    vs.    Taylor, 
K.B.(^1820. 

Held,  Thit  wlwre  tlie  defbadnit,  befm  the  ratam  of  Ihe  wrH  of  maamau^ 
pddlheidtmtiffliisdebtylmtiiocosCB,  tiie  ooiirt  wiD  eoodbBm  Hie  deftndaalto 
pay  costs  np  to  the  dmyonwhich  he  paid  the  debt  Ocynon  ts.  ifeZeui,  CLB. 
Q.  1820. 

Gpets  in  sppeal  divided,  ahhoo^  the  judgment  Maw  wbs  lefened,  Ae  pltii 
of  the  defendant,  as  wdl  as  his  reasons  of  appeal,  being  hdd  to  be  defeetiW. 
1  L.  0.  Bep.,  p.  84,  Iktbaraia  tb.  Fabriqne  de  QmSbee.  BoUand, .  Ajiwio. 
Panet,  Boss,  J. 

HeM,  That  all  fees  of  the  elerk  of  ^e  Cinmit  Coort,  in  eafees  institated  pre- 
▼iondy  to  the  promulgation  of  the  new  tariff,  (17ih  Dee.,  1860),  must  be  taied 
according  to  tiie  prorisions  of  tfie  prerious  tariff.  1  L.  C.  Bep.,  p.  105,  Mmk 
€t  ahj  Petrs.  0.  G.  Montreal;  McGord,  J. 

So  held  m  the  Superior  Court,  Montreal.  1  L.  C.  Bep.,  p.  476,  TwutaU  ts. 
Bohertton,    Smith,  YanMxm,  Monddet,  J. 

So  held  as  to  oppontUm.    1  L.  C.  B^ep.,  p.  483,  DAry  vs.  Q^ig* 

Held,  That  an  action  settled  as  to  the  principal  debt  only,  before  letam  iito 
court,  on  condition  that  the  defendant  should  pay  the  costs,  may  be  returned  aod 
proceeded  with  for  costs  only,  n6  delay  having  been  given  for  the  payment  of  the 
costs.  1  L.  C.  Bep.,  p.  238,  Darche  et  ah  vs.  Dubuc  S.  C.  Quebec;  Boweo. 
C  J.,  Meredith,  J. 

Costs,  as  to  prescription  against    Set  Pesscription. 

Costs  of  voyage  et  t^aur  allowed.    Cons.  Sup.,  No.  2. 

Cost  of  affixing  seals,  inventory,  and  personal  expenses,  and  demUde  la  vtme^ 
declared  privileged.    Cons.  Sup.,  No.  27. 

Costs  not  granted  against  a  body  having  no  l^al  existence.  See  Corpora- 
tion, Name  of. 

Costs  against  Crown.    See  Crown. 

<'  against  Public  Officer.    See  Officsr,  Publio,  Costs. 

<<     assessed  by  arbitrators.     See  Arbitration.     See  Bailwat  Co-t 

award  oath. 

^<  Attachment  of.    See  Attorney,  Costs. 

^<  Attachment  for  non-payment  of.    See  Contempt,  Costs. 

<<  in  Bomage.    See  Aotion  Bornaos. 

"  in  suits  by  Bevenue  Inspector.    See  Certiorari,  Licenses. 

^'  open.    See  Costs,  discretionary. 

<<  on  amendment.    See  Amendment. 

<<  of  Attorney.    See  Attorney,  Costs. 

«  against  Surety.    See  Bills  and  Notes,  proof  of. 

<'  granted  when  right  of  action  is  denied.     See  Dower. 
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CONSIGNMENT. 

Consigiiee  of  goods  ooold  not  before  the  10th  and  11th  Viet.,  o.  10,  pledge  th^n 
for  their  own  debt,  and  the  oonsignor  might  revendicate  Itie  goods  in  the 
hands  of  a  third  party.  1  L.  0.  Rep.,  p.  318,  Rochon  et  al.  vs.  Walker ;  Q.  B. 
<2aebeo ;  Stuart,  0.  J.,  Bowen,  Panet,  Aylwin,  J. 

See  Garbius. — Sali  of  Gk)0.]>8,  Commission. 


COMMISSION  BOOATOIRB. 
•See  EnquAts. 


CROWN. 

Prsbooativb  or. 

Held,  That  when  the  King  olaims  possession  of  a  lot  of  land,  in  rightof  the 
Crown,  the  defendant  mnst  plead  title  and^woye  ii ;  and  if  hedoes  not  do  so,  judg- 
ment will  be  entered  against  him.    Ikx  vs.  LelUvre.   K.  B.  Q.  1821. 

Hdd,  1.  That  the  Crown  oan  reoover  interest  where  a  private  individual  would 
be  c&tiUed  to  it,  as  in  an  action  for  money  paid  under  a  written  oontraot  cm  ao- 
cout  of  a  third  person,  in  whieh  it  may  be  recovered  from  the  date  of  servtoe  of 
prowsB  of  the  oourt. 

2.  Where  the  greater  rights  and  prerogatives  of  the  Crown  are  in  question, 
reeonrse  must  be  had  to  the  public  law  of  the  empire,  by  which  alone  they  can 
be  determined;  but,  where  the  minor  prerogatives  and  interests  are  in  question, 
thej  must  be  r^ulated  by  the  established  law  of  the  place  where  the  demand  is 
i&>de.  Stuart's  Rep.,  p.  324,  AUi^.  Oen.  pro  RegCj  App.,  Blcu:kf  Resp.  In 
Appeal;  30th  July,  1828.  ^ 

Held,  That  on  an  indictment  for  murder  instituted  by  the  Crown,  the  law 
offioen  of  the  Crown,  and  those  who  represent  them,  are  in  strictness  entitled  to 
tbe  leplj^  although  no  evidence  is  produced  on  the  part  of  the  prisoner.  1  L.  C. 
%,  p.  317,  The  Quaen  vs.  Quatre  Patta;  Panet,  J. 

Held,  That  the  Crown  does  not  receive  nor  pay  costs.    3  Rev.  de  Jur.,  p. 
^*h  Chandler,  App.,  ilWy.  Oen.  pro  Rege,  Resp.     In  the  Privy  Council;  1835. 
*^  to  effect  of  Bankruptcy  certifioate  against  the  Crown.    See  Bankbuptoy 
<^^«cate. 
*'Btteb8  Patent  :  See  Registration  by  Crown, 
^^wn's  Rights  of  en  DieKirance :    See  Curator,  DteHfoANCE. 

Priyilsqe  as  to  Debentures. 

^_^^^  ^hat  such  persons  only  as  had  themselves  suffered  loss  by  fire  at  Que 
/i^  1845,  and  were  owners  of  bts  on  which  they  intended  to  rebuild,  were 

lf\  ^^  to  a  loan  under  the  statutes  in  aid  of  the  city  of  Quebec,  9  Vict.,  c.  62, 
,  ^Kid  11  Vict,  c.  35;  and  that  the  Crown  has  no  privilege,  or  mortgage 
^ttioxLi  enr^gistration,  over  a  subsequent  mortgagee  whose  obligation  has  been 
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« 
regigtered.     1  L.  G.  Rep.,  p.  310,  Tetu  ei  aJ.  vs.  GHaekm^er,  tnd  OpplB. 
S.  G.  Quebec  ;  Bowen,  G.  J.,  Daval,  J. 
/SeeFiRi.         • 

Beach  lots. 

Held,  That  riparian  proprietors  are  not  entitled,  as  a  matter  of  rig^t,  to  a 
grant  of  beaoh  lots  on  the  River  St.  Lawrence  fronting  their  property,  in  preference 
to  any  other ;  and  that,  in  particular  cases,  the  Crown  will  grant  beAohlots  to  per- 
sons not  riparian  proprietors.  4  L.  C.  Rep.,  p.  325,  The  Queen  vs.  Baird, 
S.  C.  Quebec  ;  Bowen,  C.  J.,  Meredith,  J. 

Clsrgt  Lot  ;  Purging  Crown  Rights  by  Sheriff's  sale,  Certificate  of  Crown 
Land  Commissioner.  See  Opposition  d  fin  cTannuler ;  Grown  Lauds 
Certificate. 

Information. 

Held,  1.  In  an  information  by  the  solicitor  general  jm>  Reffinay  that  the  alleg* 
ation  that  the  goods  sought  to  be  forfeited^iad  been  seiied  asbavii^been  imported 
into  the  province  without  the  duties  being  paid,  is  insuffideni,  and  that  theie 
must  be  a  substantive  all^ation  that  they  were  imported,  and  brou^t  in,  in  vio- 
lation of  law. 

2.  That  the  omission  of  the  words  <<  against  the  form  of  the  statute  "  is  fttal. 
1  L.  G.  Rep.,  p.  20,  The  Sol  Oen.  vs.  Carter.  S.  G.  Montreal ;  Day,  Smithy 
Yanfelson,  J. 

Mails. 

Held,    That   mail  carriers,  conveying  passengers  and   effects  across   a  toll 
bridge  erected  under  the  6th  Geo.  4,  c.  29,  are  not  exempted  by  that  statute  from 
payment  of  tolls.  '4  L.  C.  Rep.,  p.  427,  Fuller  vs.  Jones.    S.  C.  Montreal  v 
Dty,  Smith,  Mondelet,  J. 
Crown,  Pension,  Half  pay.    See  Cession. 

Privily  for  Fire  Debentures.     See  Fias. 

D^h^ranoe.     See  CURATOR. 

Presumed  grant.    See  Action  Possessory,  Fishery. 

Effects  of  Bankrupt's  Certificate.     See  Bankruptot,  Certificate. 


u 
ii 


CURATOR. 
To  Vacant  Succession. 

Held,  That  a  curator  to  a  vacant  estate  cannot  be  sued  by  a  party  to  whom 
has  assigned  his  claim  against  such  vacant  estate,  inasmuch  as  the  curator 
■ue himself,  or  be  sued  by  his  own  cessionnaire,  1  L.  C.  Rep.,  p.  63,' Testier 
Tesner  ;  S.  C.  Quebec ;  Bowen,  C.  J.,  Duval,  J. 

Held,  That  an  action  against  a  party  sued  personally  by  a  creditor  who 
obtained  a  judgment  against  him  as  curator  to  a  vacant  estate,  and  praying  that 
defendant  be  condemned  to  render  account,  and  that  plaintiff  be  paid  from  i 
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oneji  of  the  saooeflrion,  is  well  brought.  Sir  JameB  Stuart  dissenting  on  the 
tmnd  that  he  should,  as  curcUar,  have  been  made  a  party  to  the  cause.  2  L.  G. 
ep.f  p.  462.  VaUeau  vs.  Oliver.  In  Appeal ;  Stuart,  0.  J.,  (dissgnting) ; 
4>lland,  Panel,  Aylwin,  J. 

Hdd,  1 .  That  a  curator  to  the  vacant  estate  of  an  dbuntee  cannot  be  impleaded 
i  his  quality  of  curator,  for  debts  due  by  the  absentee. 

2.  That  the  absentee  must  be  called  in  by  advertisement  under  the  94th  sec- 
ion  of  the  judicature  act,  12th  Vict.,  c.  38.  3  L.  G.  Rep.,  p.  431,  Whitney 
«.  BnwMter.    S.  C.  Montreal,  Day,  Smith,  Yanfelson,  J. 

Hdd,  1.  That  in  an  action  to  account  by  the  plaintiff  as  curator  to  a  vacant 
rafloession,  against  the  defendant  as  being  in  possession  of  the  estate,  a  plea  is  un- 
founded in  law,  which  set  forth  that  the  deceased  died  in  one  of  the  United 
States,  that  the  plaintiff  was  named  curator  without  notice,  and  on  petition  of  a 
party  not  a  relation  or  creditor  of  the  deceased,  nor  interested  in  her  estate,  and 
OQ  the  advice  of  parties  not  related,  or  creditors,  or  interested  in  the  estate,  and 
withoat  any  necessity  being  shewn  for  such  appointment. 

2.  That  the  defendant  had  no  right  to  contest  the  quality  of  the  curator, 
lumng  no  interest,  inasmuch  as  the  plaintiff  could  give  him  a  valid  discharge. 
6  L.  C.  Rep.,  p.  180.  Sexton  vs.  Boston  ;  S.  G.  Montreal ;  Smith,  Mondelet, 
Chabot,  J. 

Hdd,  That  a  curator  to  a  vacant  estate  who  has  been  ordered  to  deposit  with  the 
piothonotary  the  balance  shown  on  the  face  of  his  account  to  be  in  his  hands, 
before  contestation  of  the  account,  or  final  judgment  thereon,  is  not  contraigncible 
pcff  corps  for  non-compliance  with  such  order.  5  Jurist,  p.  253,  Wood  vs. 
McLennan;  S.  G.  Montreal;  Smith,  J. 

Su  Costs,  Taxation  of. 

To  Absentee. 

Hdd,  That  the  court  will  refuse  to  name  a  curator  to  an  absentee  to  effect  (as 
^t  was  alleged)  due  service  of  a  writ  of  summons,  in  an  action  to  be  instituted 
^giinsi  an  absentee,  it  appearing  that  a  curator  to  the  property  of  the  absentee  had 
been  already  appointed.    Bowen  vs.  Molson.    K.  !!&.  Q.  1820. 

Hdd,  In  an  action  against  a  curator  to  an  absentee :  1.  That  an  action  to  ac- 
^oont  lies  at  the  instance  of  any  of  the  creditors,  the  curator  being  the  manda- 
^  of  all  the  creditors. 

2.  That  in  such  case,  it  is  not  necessary  to  call  in  the  absentee  by  advertise- 
^^i^  but  that  service  on  the  curator  is  sufficient.  4  L.  G.  Rep.,  p.  94,  Murphy 
^-  Knapp  et  al,     S.  G.  Montreal ;  Day,  Smith,  Yanfelson,  J. 

Held,  That  a  curator  to  an  absentee,  who  contests  and  defends,  is  personally 
^^  to  the  costs  of  the  action.  4  Jurist,  p.  298,  Whitney  vs.  Brewster.  S.  G. 
*«twd ;  Driscoll,  Pelletier,  J. 

Held,  That  the  practice  of  the  Superior  Gourt  in  the  District  of  Montreal  has    ^ 
^|B  been  to  call  in  a  defendant,  living  out  of  the  jurisdiction  of  the  court,  on 
F^oof  that  he  has  property  within  the  jurisdiction  of  the  court.      Darling  vs. 
^<^tM»i.    S.  G.  Montreal,  1854  ;  Smith,  Yanfelson,  Mondelet,  J.  Gond.  Rep., 
}  105. 
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Held,  Where  an  estate  is  claimed  d  titrt  de  dUhirance^  cr  h  Hire  cfe  bdiardue 
hj  the  Grown,  that  the  creditors  of  the  estate  have  a  right  to  make  good  their 
claims,  by  proceedings  for  an  aocoont  against  the  curator  of  the  estate  helbre  it 
can  be  placed  beyond  their  reach  by  a  transferto  the  Crown.  9  L.  0.  Bep.,  p.  13, 
The  AUy.  Gen.y  pro  Reg,,  vs.  iVioe,  Cnrator,  and  McOiU  et  al..  Inter,  parties. 
3.  C.  Qoebec ;  Meredith,  J. 

To  Substitution. 

Held,  That  a  pUinti£F  who  has  obtained  a  judgment  against  a  curator  to  a 
substitution,  will  not  be  allowed  to  take  supplementary  oonduaioiis  by  petitka 
setting  up  a  return  of  mtUa  bona  against  the  defendant,  es  ^[wdiUj  and  praying 
for  judgment  against  defimdant  personally.  6  L.  C.  Bep.,  p.  485i,  Warner  tb. 
Oerrard*   S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

To  Deaf  and  Dumb. 

Held,  That  a  person  (deaf  and  dumb)  to  whom  a  curator  has  been  appointed, 
Vsannot  bind  himself  in  a  contract  (on  notes)  while  the  curatqrship  is  in  ezisteiMe. 
7  L.  C.  Hep.,  p.  239,  Emerick  vs.  PcUerean  et  al.  S.  G.  Quebec ;  Bowen, 
<]!.  J.,  Meredith,  Badgley,  J. 

Curator  to  Interdicted  person.    See  Interdiction. 


CURRENCY. 

Held,  That  no  silver  coin  of  the  United  States  oi  America  is  legal  current 
money  in  the  Province  of  Canada.  5  L.  C.  Rep.,  p.  337,  SoMvette  vs.  SooU; 
S.  C,  Quebec  ;  Stuart,  J. 

CuRRENCT,  Legal  tender.    See  Aliment. 

See  Customs,  Tender — Coins. 


CUSTOMS. 

Held,  That  West  India  rum  necessarily  transhipped  in  New  Brunswick  on  its 
arrival  there  from  Jamaica,  and  from  thence  brought  to  Lower  Canada  without 
being  landed,  is  liable,  under  the  14th  Geo.  3,  c.  88,  to  the  duty  of  six  pence 
per  gallon  only.     Scott  vs.  Blackwood'     K.  B.  Q.  1809. 

Held,  That  by  the  words  ^'  first  or  sterling  cost "  in  the  Provincial  statute,  53d 
<}eo.  3,  0. 11,  imposing  duties  on  the  importation  of  certain  goods,  is  to  be  under- 
stood the  price  paid  for  them  at  the  place  whence  they  were  exported. 

Held,  That  upon  importation  of  goods  from  a  foreign  country  into  Canada, 
duty  may  be  charged,  under  the  Customs  Acts  of  1847, 1849,  and  18&3 ;  either 
on  their  value  at  the  time  of  the  purchase  of  ihe  same,  or  upon  the  value  at  the 
time  of  export,  on  the  contingency  of  a  rise  in  the  interval.  5  L.  C.  Rep.,  p.  235, 
Moffatt  et  ot,  App.,  BoiUhUlier,  Resp.  In  Appeal;  Lafgntaine,  C.  J.,  Aylwin, 
Duval,  Caron,  J. 
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&etiuB  oaae,  8.  C.  Montreal;  Gond.  Bep.,  p.  48. 

That  an  acti<m  on  the  oase  may  be  maintained  against  a  ooUeptor  of  oostoms 
irho  xefuaea  to  admit  the  ^boda  to  an  entry,  until  duties  as  oaloulated  upon  the 
price  of  the  goods  without  a  daduotion  of  discount^  have  been  paid.  Stuart's  Sep., 
p.  215,  FaUerwH  elaLvs.  Fercwal.    K.  B.  Q.  1826. 

Held,  1.  In  Appeal,  That  an  aotion  of  trespass  (m  the  ease  for  a  misfeasanoe, 
<dXk  be  maintained  against  a  oollector  of  o^toms  for*  exacting  a  larger  sum  of 
money  for  duties  than  the  law  authorizes,  unless  some  reasonable  ground  of  excuse 
for  bis  conduct  be  shown,  or  such  facts  be  laid  before  the  court,  as  will  exclude^ 
eveiy  imputation  of  malice  or  wilful  intent 

2.  If  the  declaration  in  such  action  contain  a  statement  of  all  the  material 
facts  it  will  be  sufficient. 

3.  Where  special  damage  is  the  gist  of  the  action,  and  if  it  be  not  all^d,  or 
if  allied,  not  proved,  the  action  must  be  dismissed.  But  where  the  law  gives  a 
right  of  action  for  an  injury,  it  presumes  that  damages  are  the  consequence,  and 
a  conclusion  for  general  damages  will  be  sufficient.  Stuart's  Kep.,  p.  270,  Perci- 
v(il  App.,  Patterson  et  dl,,  Besp.     In  Appeal,  1828. 

FORFSITUBS. 

Held,  That  forfeiture  for  not  entering  or  reporting  goods  imported  &om  abroad, 
can  be  incurred,  even  without  such  goods  being  landed.  3  Bev.  de  Jur.,  p.  252, 
^yett,  qui  tarn,  vs.  Four  Gold  Watches  and  Garrett^  Claimant.   Q.  B.  Montreal ; 

January,  1848. 

Tender — Coins.  * 

By  the  14th  Geo.  3,  c.  88,  duties  upon  goods  imported  into  Lower  Canada  are* 
in  sterling  money  of  Great  Britain,  and  the  uniform  standard  of  value  at  which 
'  foreign  coins  are  to  be  received  in  payment,  is  their  contents  in  pure  silver  at 
^'  6d.  sterling  per  ounce. 

Held,  1.  A  tender  of  the  Spanish  dollar  at  4s.  6d.  sterlbg,  the  value  fixed  by 
^^e  Provincial  Statute,  48th  Geo.  3,  c.  8,  for  the  payment  of  all  debts  and 
demands,  is  not  a  l^al  tender  in  payment  of  duties. 

2-  The  value  of  the  Spanbh  dollar  in  sterling  is  4s.  4d.  Stuart's  Bep.,  p.  365, 
^i^feapic  vs.  "Percival.    K.  B.  Q.  1829. 

Customs  Offioeb.    See  Offioeb  Public,  Customs. 


CBIMINAL  LAW. 
Arson. 

True  Bill  for.  Effect  on  Civil  Suit.    See  Pleading,  Exception  Dilatoire, 
wdictment. 

Bigamy. 

Held,  That  in  an  indictment  for  bigamy,  committed  in  the  United  States,  it 
s  neeoBBiry  that  the  indictment  should  contain  allegations  that  tiie  accused  ia  a 
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BritiBh  subject,  that  he  is,  or  was,  resident  in  the  ProTinoe,  and  that  he  left  the 
ProTince  with  intent  to  commit  the  offence. 

Semble,  That  the  word  "  elsewhere  '*  in  the  Proyinoial  Statute,  4th  and  5th 
Vict.,  c.  27,  sect  22,  extends  to  bigamy  committed  in  a  foreign  jnriadielioo. 
Q.  B.  Montreal ;  The  Queen  vs.  McQuiggan;  Holland,  Aylwin,  J. 

Held,  1 .  That  upon  the  trial  of  an  indictment  for  bigamy,  the  admigumi  of  the 
first  marriage  by  the  prisoner,  unsupported  by  other  testimony,  is  sufficient  U> 
support  a  conviction. 

2.  That  in  criminal  cases,  American  authorities  will  not  be  received. 

3.  That  a  soldier  convicted  of  bigamy  is  not  thereby  discharged  from  the  miUr 
tary  service.  10  L.  C.  Rep.,  p.  404,  Regina  vs.  Creamer,  Q.  B.  Crown  side; 
Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Confession. 
See  as  to  CoNFEsaiON.     The  Queen  vs.  Caird,    3  Rev  de  Jur.,  p.  225. 

Constable. 

Held,  That  a  sheriff  is  not  bound  to  pay  the  expenses  of  a  constable  for 
bringing  to  jail  a  prisoner  charged  with  a  criminal  offence,  and  sent  to  jail  by  a 
magistrate  in  the  county  to  await  his  trial.  2  Jurist,  p.  79,  Champagne  vs. 
Boston,    C.  C.  Montreal ;  Bruneau,  J. 

Evidence. 

Held,  That  to  render  the  proof  of  a  declaration  admissible  as  a  dying  declara- 
tion, there  must  be  proof  that  the  person  who  made  it  was  at  the  time  under  thff 
impression  of  almost  immediate  dissolution,  and  entertained  no  hope  of  recovery ; 
that  vague  and  general  expressions,  such  as,  ^^  I  will  die  of  it,*'  ''  I  will  not 
recover,"  "  It  is  all  over  with  me ;"  are  insufficient  to  allow  the  proof  of  the  decla- 
rations of  a  deceased  person.  4  L.  C.  Rep.,  p.  3,  The  Queen  vs.  'Peltier,  Q.  B. 
'Kamouraska;  Panet,  J. 

Held,  1 .  That  a  private  prosecutor,  upon  the  trial  of  an  indictment  for  a  forc- 
ible entry  and  detainer,  cannot  be  examined  as  a  witness  for  the  prosecution,  if  the 
court  may  order  restitution.  « 

2.  But  he  may  be  examined,  if  he  has  been  restored  to  the  possession  of  hi  s 
property.  2  Rev.  de  Jur.,  p.  54,  Regina  vs.  Hughson  et  al.  Quarter  Sessions 
Quebec,  January,  1847. 

See  Murder,  post. 

Extradition. 

Held,  That  the  executive  government  may  deliver  up  to  a  foreign  state  ai 
fugitive  from  justice,  charged  with  having  committed  any  crime  within  its  jurL 
diction.     Stuart's  Rep.,  p.  245,  Case  of  Joseph  Fisher,     K.  B.  Q.  1827. 

False  Pretences — Larceny. 

Where  a  prisoner,  who  had  been  discharged  from  A*s  service,  went  to  tl 
•tore  of  0  &  S,  and  representing  himself  as  still  in  the  employ  of  A,  who  was 
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customer  of  O  ft  8,  aaked  for  goods  in  A'b  name,  whidi  were  sent  to  A's  house, 
irhither  the  prisoner  preoeded  the  goods,  and,  as  soon  as  the  olerk  delivered  the 
parod,  snatobed  it  fixwi  him,  saying;  '^  this  is  for  me,  I  am  going  in  to  see  A," 
but  instead  cf  doing  so,  walked  out  of  the  house  with  the  paroel. 

Held,  That  under  the  4th  and  5th  Viet.,  c.  25,  seet.  45,  the  prisoner  was 
ri^tly  ooDvioted  of  having  obtained  goods  from  0.  &  S.  under  false  pretenoes. 
Tke  Quern  vs.  Bobinson^  Q.  B.  Crown  side ;  Aylwin,  Duval,  Meredith,  J. ; 
Hond^t,  J.,  disB^ting. 

A,  a  shareholder  in  an  uninoorporated  company,  and  acting  as  its  sgent, 
g«fe  a  prcHnisaory  note  at  one  month  to  B,  another  shareholder,  for  1(250,  to  meet 
a  protested  draft  on  the  company  for  $200,  and  A  afterwards  stated,  at  a  meeting 
of  the  committee  of  management  of  the  company,  that  he  gave  the  note  for  $250 
because  B  told  him  that  M,  a  broker,  had  discounted  the  note  for  $50,  and  that 
he  B,  could  not  get  it  discounted  for  a  less  sum ;  and  B  himself  stated  at  the  meet- 
ing Uiat  he  had  been  obliged  to  pay  M  the  $50  for  discounting  the  note,  and  that 
M  had  entrusted  him  with  the  collection  of  it ;  upon  which  representations  he 
obtained  f^^n  the  treasurer  of  the  company  the  money  to  pay  the  note ;  and  it 
was  afterwards  discovered  that  M  had  never  discounted  the  note,  and  that  shortly 
sfter  the  note  was  paid,  B  himself  admitted  that  it  was  he  himself,  and  not  M, 
▼ho  had  discounted  it,  and  that  he  had  charged  $50  for  doing  so ;  whereupon 
both  A  and  B  were  convicted  on  an  indictment  for  obtaining  '^  by  false  pretences  " 
the  $50— ^e  moneys  of  D  and  others,  the  shareholders  in  the  oompany, — ''  with 
intent  to  defraud." 

Held,  1.  That  the  conviction  was  bad,  and  that  this  did  not  constitute  a  false 
pretraoe  under  the  4th  and  5ih  Vict.,  c.  25,  sect.  45,  nor  under  the  18th  Vict., 
c.  92,  sect.  12. 

2.  That  a  shareholder,  in  such  company,  cannot  commit  larceny  from  the  com- 
pany, nor  be  guilty  of  obtaining  moneys  under  false  pretences,  inasmuch  as, 
^^eiiig  a  shareholder,  he  is  joint  owner  of  the  funds  and  property  of  the  company. 
^OL.  C.  Rep.,  p. 34,  Regina  vs.  St.  Louis  et  al,     Q.  B.    Crown  side;  Lafon« 
^ne,  C.  J.,  Aylwin,  Duval,  Mondelet,  J. 

Felony. 

As  to  criminal  prosecution  for,  before  proceeding  in  damages.  See  Damages, 
Asaaolt. 

Forcible  Entry. 

Held,  That  the  defendant  and  persons  with  him  having  entered  a  dwelling 
houae  through  an  open  door,  and  one  of  the  persons  having  been  sent  to  push  out 
the  windows,  the  defendant  himself  taking  them  off  the  hinges,  the  conviction 
^^bt  not,  under  the  circumstances  disclosed,  to  be  disturbed.  10  L.  C.  Rep.,  . 
P*  435,  Regina  vs.  Mirtin,  Q.  B.  Crown  side :  In  Appeal ;  Lafontaine,  C.  J. ; 
-Aylwin,  Duval,  Mondelet,  J. 

Information,  Libel. 

Held,  1.  That  in  an  application  for  criminal  information  for  libel,  the  court  is 
P^*<^  in  the  position  of  a  grand  jury,  and  must  have  the  same  amount  of  infor- 
^^^AOQ  as  would  warrant  a  grand  jury  in  returning  a  true  bill. 


\ 


126  crucikal  law. 

2.  That  a  grand  jury  would  not  be  justified  in  returning  a  tame  Ull  fyr  Kbet 
unless  tbe  libel  itsdf  were  laid  brfore  them. 

3.  The  applieaiion  for  a  eriminal  information  fbr  libd  must  be  rejeeted  nnless 
the  libel  itself  is  fyled  with  the  affidavit  upon  whieh  the  applieation  is  based.  8 
L.  C.  Rep.,  p.  353,  Ex  parte  Ougy.    Q.  B.  Crown  side;  Oaron,  JT. 

Held,  1.  That  the  remedy  by  criminal  information  obtains  in  Lower  Oaaada, 
and  the  duties  and  powers  of  thederk  of  theOrown,  in  such  eases,  are  aaalogous 
to  those  of  the  master  of  the  Crown  office  in  England. 

2.  niat  a  motion  fbr  a  rule  fbr  criminal  infbrmation  onee  disehaiged  fcr  irre- 
gularity or  insufficiency  of  proof,  cannot  be  renewed  by  amending  the  irtegularitj 
or  supplying  the  deficiency  of  proof. 

3.  ^Hiat  the  person  in  whose  behalf  the  appKeation  is  made,  cannot  mote  the 
rule  in  person. 

4.  That  he  mtjst  declare  that  he  waires  all  other  remedies  whether  by  civil 
action  or  otherwise. 

5.  That  the  court  is  in  the^xMition  of  a  grand  jury,  fte.,  as  above,  No.  1. 

6.  That  in  this  ease  there  was  no  sufficient  evidence  to  justify  the  granting  of 
the  rule.    9  L.  C.  Rep.,  p.  51,  Ex  parte  Ougy.  Q.  B.  Crown  Side;   Caron,  J. 

iNTBODUOnON  OP  GEUflNAL  LaW — LOTTBBT. 

Held,  1.  That  the  Statute  14th  Geo.  3,  o.  83,  has  introduced  mto  this  Province 
that  portion,  of  the  criminal  law  of  England  only,  which  was  of  universal  applica- 
tion there,  and  not  such  parts  as  were  merely  municipal,  and  of  local  importance 
only. 

2.  By  that  statute,  the  9th  Geo.  1,  o.  19,  and  6th  Geo.  2,  c.  35^  whicb 
impose  certain  penalties  on  persons  selling  tickets  in  a  foreign  lottery,  have  been 
made  to  form  a  part  of  the  criminal  law  of  Lower  Canada.     Stuart's  Rep .  - 
p.  321,  Ex  parte  Rousse.   K.  B.  Q.  1828. 

Machine. 

Held,  That  an   apparatus  for  manufacturing  potash,  consisting  of  oven.  ^ 
kettles,  tubs,  &c.,  is  not  a  "  machine  *'  or  "  engine  "  within  the  meaning  of  tb^ 
4th  and  &th  Vict.  c.  26,  sect.  5,  the  cutting,  breaking,  or  damaging  of  which 
felonious.     2  L.  C.  R^.,  p.  25Si,  The  Queen  vs.  Doherty*  Q.  B.;  Aylwin,  J. 

Murder. 

Held,  1.  That  the  description  given  by  a  person  of  his  sufferings,  whilst  labo«^ 
ing  under  disease  and  in  pain,  is  not  hearsay  evidence,  but  will  be  admitted.    * 

2.  Confessions  to  a  constable  by  an  accused  in  his  custody,  not  admitted  in 
cause,  as  the  prisoner  might  be  under  the  influence  of  hopes  held  out;  bi 
admissions  made  the  same  day,  to  a  physician  in  the  absence  of  the  constable, 
admitted. 

3.  A  child  (^  six  years  of  age  was  examined ;  on  being  interrogated  by 
judge,  and  making  answers  that  there  wasa  God ;  that  people  would  be  punishi 
in  heU,  who  do  not  speak  the  truth;  and  that  it  was  asintoteDafidsehoodund 
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omth,  although  he  stated  he  did  not  nndersland  what  an  oath  was.    3  L.  0'.  Rep., 
p*  212,  Q.  B. ;  The  Queen  vs.  Berumi  et  ux.  ;  Panet,  J. 
MiJBDn,  BaQ  on  diaige  of.    See  **  Habsas  Cobpub." 

NmsANOs. 

• 

He{dy  1.  That  in  the  case  snbmitted,  (where  the  d^endsnt  was  eontioted  for 
m  nvDsanee  for  setting  np  amanufketory  for  animal  manttreB)e^r{denee  to  prote  the 
adrmtfl^  aoemiog,  and  likely  to  aoeme,  from  the  sale  and  nse  of  te  manure,  eould 
not  be  admitted,  inasmuch  as  it  is  settled  that  the  ciroumstanoe  that  the  thing 
eonrplained  ef  fVunislies,  upon  the  whole,  a  greater  ^ouTenienoe  to  the  puUio  than 
it  tdMB  away,  is  no  answer  to  an  indictment  for  nuisance. 

2.  That  iiie  rule  tie  "utere  ftio,  «t  c^ienwn  nan  Iflscibt,  is  a  ftmiliar  maadm  of 
thecommonlawof  England,  as  well  as  a  masdm  of  the  civil  law.  10  L.  G.  Bep., 
p.  117,  Btgi$aM  vs.  Bruce.    Q.  B.  Orown  side ;  Aylwin,  J. 

PSBJUBY. 

Held,  That  where  a  true  bill  for  perjury  is  found  against  a  defendant,  ^s  is 
no  reason  for  suspending  the  civil  suit.  3  Rev.  de  Jur.,  p.  364,  Fortier  va. 
ifercier,  1847. 

Hdd,  That  on  an  indietment  for  peijury,  the  defendant  must  submit  to  .the 
jariidietion  of  the  court  b^re  he  can  be  allowed  to  plead.  lOL.  0.  Rep., 
p«  46,  Q.  B.  Orown  side ;  Beffina  vs.  Mas^oell ;  Duval,  J.  * 

Rape. 

Held,  That  a  prisoner  on  a  diarge  of  felony  (rape)  being  tried  and  convicted 

only  of  an  attempt  to  commit  such  felony,  cannot  be  tried  for  any  other  offence 

foaaded  upon  the  £wts  upon  which  the  verdict  is  given;  and  a  motion  for  setting 

«nde  the  verdict  of  guilty,  and  for  empannelling  a  new  jury  will  not  be  granted. 

9  L.  C.  Repi,  p.  196,  The  Queen  vs.  WebUer.   Q.  B.  Grown  side ;  Lafontaine, 

C.  J.,  dissenting ;  Aylwin,  Duval,  Caron,  tT. 

RSOISTBT  ObDINANOE,  VIOLATION  OF. 

Held,  That  the  punishment  prescribed  by  the  4th  Yict.,  c.  30,  sect.  1,  is 
cv&dative,  and  that  sentence  of  imprisonment  and  fine  will  be  pronounced 
OB  conviction  had  against  defendant.  4  Jurist,  p.  276,  Begina  vs.  Palluer, 
Q-  B.  Crown  Side ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  J. ;  Mondelet,  J.,  dissenting. 


DAMAaE& 
AoAinsT  Agbnt. 
Hdd,  That  defendant  was  liable  in  an  aciicm  of  damages  personaUy,  for  hav- 
%ttagent  or  attomqr  of  another  party,  caused  an  iU^al  seizure  to  be  made  of 
P"i&tiff 's  property,  by  a  $a%iie  arrU  before  judgment  issued  on  the  affidavit  of 
BOW  defendant.  8  L.  C.  Rep.,  p.  177,  Warren  vs.  Noad.  S.  0.  Q. : 
H««difli,  J. 
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Animals. 

Held,  That  where  a  defendant  designedly  took  down  his  own  fenoe,  aad  his 
neighbor's  cattle  strayed  into  his  field,  and  he  seised  and  detained  them,  tl^  the 
seizure  being  fraudulent,  malicious  and  ill^al,  an  action  of  damages  irVH  be 
enaintained.     TurcoUe  vs.  Basin.    K.  B.  Q.  1813.  .     " 

Held,  That  an  action  of  damages  lies,  for  exciting  a  dog  to  bite  the  |daintiff 's 
horse,  whereby  the  horse  was  injured,  and  plaintiff's  cart  broken.  Dcwidmmyn. 
Cole.  K.  B.  Q.  1821. 

Held,  That  where  a  defendant  hired  a  horse  to  go  to  a  certain  jdaoe,  and  went 
farther,  and  the  horse  died  on  his  hands,  that  the  onus  of  proving  that  the  bofse  ' 
was  not  in  a  condition  to  make  the  trip  lay  on  the  defendant  Judgment  for  value 
of  the  horse.     DesauUls  vs.  PerrauU,     1849,  Cond.  Bep.,  p.  60. 

Held,  That  a  person  who  keeps  a  dangerous  dog,  is  liable  in  damages,  in  ease  a 
passer-by  be  bitten,  even  although  walking  off  the  road  and  near  the  plaintiff's 
bam.     Damages  £50.     Dandurand  vs.  PinsonnauU.    Oond.  Bep.,  p.  80. 

See  post  Damages,  Exemplary. 

Arrest — Attachment. 

Held,  That  where  k  minor  offering  goods  for  sale  was  arrested  by  ih&  defendin 
under  the  mistaken  belief  that  the  goods  were  his  stolen  property,  the  defendant 
is  liable  in  damages  in  an  action  by  the  father,  although  not  actuated  by  malioe, 
and  is  not  entitled  to  notice  under  the  14th  and  15th  Vict.,  c.  54.  1  Jurist, 
p.  237,  Fi&on  vs.  Morris,   S.  C.  Montreal ;  Day,  Smith,  Ghabot,  J. 

Held,  In  an  action  of  damages,  for  illegally  issuing  a  writ  of  saisie  arrHht&stt 
judgment,  that  the  court  will  give  only  nominal  damages  where  there  were  sus- 
picious circumstances,  not  amounting  to  a  complete  justification  of  the  procesB. 
2  Jurist,  p.  120,  HUoge  dit  Parisean  vs.  Rochon.    S.  C.  Montreal;  Day,  J. 

Held,  That  in  an  action  for  false  imprisonment,  the  admission  by  defendant, 
in  one  of  his  pleas,  that  he  caused  the  arrest,  is  sufficient,  although  a  general  isso^ 
is  fyled ;  and  that  plaintiff  is  thereby  relieved  from  proving  the  arrest.     5  Juri^*-* 
p.  50,  Monty  vs.  Ruiter.    S.  C.  Montreal ;  Berthelotj  J. 

Held,  That  words  used  by  a  defendant,  sued  for  false  arrest,  in  giving  t^c^** 
party  in  charge,  cannot  also  be  made  a  ground  of  damages  for  blander.  McQet'W^^ 
vs.  Benjamin.    S.  C.  Montreal;  .Cond.  Bep.,  p.  13. 

^ee  post  Malicious  Arrest. 

Assault. 

Held,  That  a  plaintiff  may,  for  an  assault,  proceed  against  the  defendant^ 
action,  and  by  an  indictment.     Dagenay  vs.  Hunter,  K.  B.  Q.  1812. 
.  Held,  1.  In  an  action  of  damages  for  assault  and  battery,  that  words  in        '^ 
declaration  charging  the  defendant  with  a  design  to  do  grievous  bodily 
pluntiff,  do  not  necessarily  constitute  an  accusation  of  felony. 

2.  That  even  if  the  charge  amounted  to  a  felony,  the  plaintiff  may  sue  in 
ages  without  first  prosecuting  criminally.    4  L.  C.  Bep.,  p.  160,  Lamoth^ 
Chevalier  et  al.    In  Appeal;  Holland,  Panet,  Aylwin,  J. 
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Assault  and  Slander. 

[eld,  That  a  party  may,  by  the  same  action,  claim  damages  for  slander  and 
isMtnlt.  In  this  case  the  plaintiff  alleged  that  the  defendant  calumniated  him, 
joignant  les  coups  aux  paroles  a  assailli,  battu,"  &c.  6  L.  G.  Rep.,  p.  185, 
uettey  App.,  Globerukij  Resp.    In  Appeal ;  Lafontaine,  0.  J.,  Aylwin,  Duval, 

ID,  J. 

Contract,  Breach  of. 

[eld,  That  where  a  third  person  promises  to  one  of  the  parties  to  a  contract, 
',  he  will  assume  it,  that  promise  can  only  be  binding  on  him  as  to  the  person 
fhom  it  was  made,  and  a  contract  to  deliver  to  certain  persons,  during  a  ^^ 
1  period,  all  Hbe  malt  they  may  require  for  their  brewery,  can  only  be  binding 
oog  as  malt  may  be  required  for  the  brewery,  and  therefore  the  insolvency  of 
ti  persons,  and  their  ceasing  to  employ  the  brewery,  terminates  the  contract, 

no  damages  can  be  claimed  on  the  ground  of  subsequent  non-performance. 
Uey  vs.  Marrogh  etal    Pyke's  Hep.,  p.  74,  Sewell,  G.  J.  1810. 
leld,  JThat  if  a  man  contracts  to  do  a  thing,  and  receives  money  in  advance, 

does  not  do  it,  he  who  has  paid  the  money  may  either  affirm  the  contract, 
i  institute  an  action  of  damages  for  non-performance,  or  he  may  disaffirm  it, 
i  sue  for  money  had  and  received.    Brunei  vs.  Lee.    K.  B.  Quebec,  1812. 
Seld,  That  an  action  on  a  personal  contract  (for  building  a  wharf)  will  be 
missedy  it  appearing  that  the  contract  was  made  with  a  third  party,  and  that 

defendants  were  merely  a  committee  to  superintend  the  work.     Mandigo  vs. 

ilt  et  al.   S.  G.  Montreal ;  Gond.  Bep.,  p.  4. 

Exemplary. 
* 
dd,  In  an  action  of  damages  in  consequence  of  plaintiff's  child  being  severely 

1  by  a  dog,  which  was  kept  as  a  fighting  dog,  and  suffered  to  run  unmuzzled, 

OLonplary  damages  will  be  given.     2  Jurist,  p.  96,  Falardeau  vs.  Couture. 

Montreal ;  Mondelet,  J. 

From  falling  Beam. 

I,  1.  That  a  contractor  is  liable  to  a  person  passing  through  a  public  street, 

ries  sustained  by  the  falling  upon  him  of  a  beam  from  a  building  in  pro- 

erection  by  such  contractor. 

lat  the  onus  is  upon  the  contractor,  to  prove  that  such  injuries  were  not 
y  n^ligence. 

at  a  builder  is  liable  for  the  n^ligence  of  his  workmen  and  other  persons 
\  control,  in  and  about  the  erection  of  a  building.  5  Jurist,  p.  271, 
B.  McNevin.  S.  G.  Montreal ;  Badgley,  J. 

Father,  'Against. 

That  where  a  father  bound  his  son  as  apprentice  to  plaintiff  for  five 
renting  him  to  be  sixteen  years  of  age,  he  being  really  over  sixteen,  he 

I 
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is  liable  in  damages,  the  son  having  left  plaintiff's  servioe  oa  attaining  I 
majority.     1  Jurist,  p.  10,  Rice  \r8.  Coo,   S.  C.  Montreal ;  Day,  Smith,  Ba* 
ley,  Ji 
See  TuTiLLi,  Tutor. 

Joint  and  Seysbal. 

Held,  That  if  two  persons  arrest  a  third,  both  are  answerable  ioUdairemem. 
damages.    Pouliot  vs.  Stanley.    K.  B.  Q.  1813. 

Held,  In  an  action  d'lnjure  for  torts  committed  by  several  persons,  each  m 
every  of  the  perpetrators  may  be  sued  jointly  and  severally.     A  remise 
reoooeiliation  maybe  proved  by  witnesses.    FdtierYB,  Mmvtlle,   BL  B.  Q.  18: 

Held,  That  in  an  action  against  several  persons  for  an  alleged  vaie  de/aie 
driving  the  plaintiff  from  his  house,  it  is  not  necessary,  in  order  to  obtaii 
condemnatioii  in  damages  against  the  defendants,  jointly  and. severally,  to  pre 
specifically  the  part  taken  by  each,  but  that  their  participation  might  be  infen 
from  the  drcumstanoes  proved  in  the  case.  10  L.  0.  Rep.,  p.  399,  J\riaiiefi«n« 
App.  AJcwirentey  "Resp.  In  Appeal ;  Lafontaine,  0.  J.,  Ay|win,  Duval,  Monde! 
Bmneao,  J.    Same  case,  4  Jurist,  p.  367. 

See  Plxadino,  Jobder. 

Judge  Against. 

Held,  That;  <^  action  of  damages  will  not  lie  against  a  judge  for  any  act  doc 
by  him  within  the  extent  of  his  jurisdiction.  Stuart's  Bep.,  p.  292,  Gugif  vi 
JEcrr.    KB.  Q.  1828. 

Held,  That  the  court  has  no  jurisdiction,  in  an  action  againsb  a  judge  of  tb* 
Vice- Admiralty,  to  recover  back  money  paid  to  him  as  fees  in  a  suit  detenninec 
in  that  court,  but  the  remedy  is  by  appeal  to  the  High  Court  of  Admiralty  n 
England,  or  to  the  king  in  his  privy  council.  ' 

Semble,  That  the  right  of  the  judge  of  Vice-Admiralty  to  exact  fees  is  oi 
immemorial  usage,  introduced  into  this  country  after  the  conquest.  Stuart's  BeP'? 
p.  341,  Wilson  vs.  Kerr.    K.  B.  Q.  1828.  * 

In  an  action  of  trespass  for  assault  and  imprisonment  against  the  provin- 
cial judge  of  the  inferior  district  of  St.  Francis,  for  issuing  process  of  attach- 
ment for  contempt,  against  the  editor  and  printer  of  a  public  newspaper  for  fob- 
lishing  certain  papers :  Held,  That  as  the  acts  complained  of  were  performed  by 
the  judge  in  his  judicial  capacity,  the  court  could  nof  take  cognizance  of  theiDf 
and  therefore  had  no  jurisdiction.  Stuart's  Rep.,  p.  276,  IXckerson  -^n.  Fletcher* 
K.  B.  Three  Rivers ;  1828. 

.  Justification. 

Held,  That  in  an  action  against  the  ci4ptain  of  a  ship  chartered  by  the  S<^ 
[ndia  Company,  for  an  assault  and  false  imprisonment,  a  justification,  ^ 
account  of  mutinous,  disdbedient,  and  disorderly  behavior,  will  be  suBtained* 
Stuart's  Bep.,  p.  SIS,  Coldstream  vs.  ffaU.  Vice-Admixalty  Court;  EoTf  ^'' 
1832. 
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LsoAL  Bight,  Exsrciss  of. 

Held,  1.  That  no  responsibility  in  damages  is  incurred  by  the  exercise  of  an 
iflolate  right ;  that  such  is  the  right  of  a  lessor  to  proceed  by  saine  gagerie 
atnst  his  tenant ;  and  that  such  proceedings  cannot  give  rise  to  damages,  what> 
er  may  have  been  the  landlord's  motive,  and  however  rigorously  such  right  may 
Te  been  exercised. 

2.  In  the  court  below,  a  verdict  was  given  against  the  landlord  in  damages, 
3  a  judgment  entered  thereon,  and  the  defendant's  motion  for  a  new  trial,  and 
o  a  motion  for  judgment  non  obstante  veredicto  dismissed.  ^ 

In  Appeal;  Judgment  reversed,  and  action  below  dismissed  with  costs. 
Furist,  p.  69,  Iktvid,  App.,  Thomas^  Besp.  In  Appeal ;  Lafontaine,  C.  J., 
flwin,  Duval,  Caron,  J. 

Libel. 

Held,  That  newspaper  proprietors  are  liable  in  damages  to  an  unmarried 
Dman,  f<nr  inserting  in  their  p2^>er  a  notice  sent  to  them,  of  the  birth  of  ohildrea 
*  phuntlf^  describing  her  as  a  married  woman,  although  there  is  no  evidenoe 
f  malice  or  knowledge  on  the  part  of  the  deftnidant,  that  the  notice  was  untrue, 
nd  although  an  apology,  not  communicated  to  the  plaintiff,  was  made,  and  a 
rewaid  offered  for  the  discovery  of  the  party  sending  such  notice.  6  L.  C.  Bep., 
p.  410,  Stames  vs.  Kinnear  et  al.  S.  0.  Montreal ;  Day,  Smith,  Mcmdelet,  J. 
Same  case;  8.  0.  Montreal;  Cond.  Be;^.,  p.  45.  , 

H^ld,  That  an  action  d^injvre  fora  libel  set  forth  in  proceedings  had  in  acourt 
ofjnstbe  can  be  maintained.     TalUe  vs.  Munroe.    K.  B.  Q.  1816. 
Sm  "  CONTRADfTE,  Libel." 

LiYBBT  Stable  Keeper. 

Held,  In  an  action  by  a  liveiy  stable  keeper,  to  recover  £5  for  fi)ur  days'  hire 
<^a  bone,  and  £25  for  the  value  of  the  horse,  that  the  refusal  of  the  defendant 
^  return  the  horse  did  not  create  a  debt  for  the  £25,  but  only  gave  plaintiff  a 
^t  to  recover  the  horse  with  the  damages  for  his  detention,  and  for  the  value  of 
^  httie  as  damages  in  case  of  his  non-delivery  after  judgment.  6  L.  0.  Bep., 
P'  477,  Dumaine  vs.  GuUlemet,  S.  0.  Montreal ;  Day,  Yanfelson,  Mondelet,  J. 

Plaintiff's  Ikpeudenoe. 

Held,  That  no  damages  can  be  recovered  for  an  injury  which  has  been  sustained 
^  OQQBequence  of  an  accident  produced  by  imprudence  oa  the  part  of  the  person 
^^1^    Taussignant  vs.  Boiwert.    K.  B.  Q.  1820. 

Malioiotjb  Abbest. 

Bdd,  In  an  action  for  malicious  arrest  of  property  by  arrit  timjpUj  that  it  is 
^  fifioeBsazy  to  set  forth  in  the  dedarationy  that  the  aetion  in  whidi  the  anest 
^laade  has  been  terminated.  Stuart's  Bep.,  p.  40,  Whiijkild  ei  oL  n.  Sam^ 
^ttal  K.B.Q.,1811. 
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Hdd,  That  in  an  action  for  malicious  arrest,  the  plaintiff  must  allege 
«how  in  evidence,  that  he  was  arrested  without  reasonable  or  probable 
Riichie  vs.  Flower.    K.  B.  Q.  1813. 

Held,  That  an  action  lies  for  a  malicious  arrest  of  the  person,  and  for  a 
imprisonment ;  and  for  a  malicious  arrest  and  seizure  of  property.     Simi 
SchoUfidd.    K.  B.  Q.  1820. 

Held,  That  in  an  action  for  a  malicious  arrest  upon  a  capuu  ad 
dum,  on  the  ground  that  the  defendant  was  about  to  leave  the  Province,  it  is 
necessary  to  allege  in  the  declaration,  that  the  action  in  whidi  he  was  so 
has  been  decided.     Boyle  vs.  Arnold.   K.  B.  Q.  1821. 

Measure  of. 

Held,  That  in  case  of  a  breach,  by  the  lessor,  of  a  contract  of  lease,  the 
oan  only  recover  such  damages  as  are  the  immediate  result  of  such  breach, 
not  the  oonsequential  damages,  which  the  parties  could  not  have  foreseen ; 
the  plaintiff  having  leased  a  building  for  a  theatre,  cannot  claim,  in  the  8hap»   oi* 
damages,  what  he  might  have  received  from  the  government  for  giving  up 
lease,  the  legislative  buildings  having,  since  such  Jease,  been  destaroyed  by 
and  the  building  so  leased  being  the  only  building  to  be  had,  fit  for  the 
of  the  legislature.     5  L.  0.  Rep.,  p.  134,  Lee  vs.  The  Quebec  Mug 
S.  C.  Quebec;  Bowen,  C.  J.,  Morin,  Badgley,  J. 

,  By  act  of  dissolution  of  co-partnership  F  received,  as  part  of  his  interest  in 
firm,  two  promissory  notes,  the  acte  containing  a  clause  that  F  should  be    ** 
liberty,  within  three  weeks,  to  return  the  notes,  and  take  such  goods  from  tii^ 
stock  of  the  partnership  as  he  should  select,  (to  an  amount  equal  to  such  nota0 
and  interest)  at  65  per  cent,  advance  upon  the  cost  thereof.    In  an  action  by  ^ 
to  recover  damages  against  E  for  refusing  to  permit  such  selection,  the  inoteB 
having  been  duly  tendered. 

Held,  1.  That  F  was  not  restricted  to  any  description  of  goods,  nor  Mig^ 
to  all^  or  prove  what  particular  kind  of  goods  he  would  haive  selected. 

2.  That  he  was  entitled,  as  damages  occasioned  by  such  refusal,  to  a  0OM^ 
«qual  to  the  profit  on  the  sale  of  the  goods  if  delivered  according  to  the  iartafi 
of  the  acte. 

3.  That  the  interrogatories  tur/aits  et  articles  were  properly  takeii|>r{>  eonfeMsi* 
9  L..  C.  Rep.,  p.  349 ;  Elliott,  App. ;  FoUn/,  Resp. ;  Lafontaine,  C.  J.,  Ayltrifl 
Buval,  Caron,  J. 

Measure  of,  For  not  roistering  transfer  of  Railway  shares.    See  'BiAiLW^ 
Company,  Transfer  of  Shares. 

Solatium,  To  widow  and  next  of  kin  for  death  of  husband  by  railway.    ^ 
Railway  Company,  Damages,  Death. 

To  Real  Estate. 

Held,  An  action  d*  injure  for  damages  done  to  the  plaintiff's  real  property,  T 
be  supported  by  evidence  of  constructive  possession.  Sunter  vs.  Oviatt.  E< 
Q,  1811. 
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Held,  That  every  proprietor  is  answerable  in  damages  to  his  neighbor,  for  an 
injury  which  he  occadons  to  the  property  of  the  latter,  by  the  improper  nse  of  his 
own,  and  for  such  an  injnry,  an  action  will  lie.  D'EstimauviUe  ys.  T^tu.  K.  B. 
Q.  1817. 

Held,  That  an  action  in  faeHwm,  lies  for  a  i^ikemin  de  tortie.  Dionne  vs.  Esmond. 
K.  B.  Q.  1817. 

Held,  That  an  action  in  factum  can  be  maintained  where  a  bnilding,  'erected 
on  the  property  of  another,  is  a  private  nuisance  to  his  neighbors,  whether  it  be 
occasioned  by  the  bnilding,  or  by  the  use  to  which  it  is  applied.  C6U  vs.  Meoium. 
K.  B.  Q.  1819.- 

Reconoiliation. 

Hdd,  That  a  remise  by  reconciliation  may,  in  an  action  dHnjure,  be  proved  by 
witnesses.    Peltier  vs.  MeviUe.   K.  B.  Q.  1818. 
See  Damagis,  Joint  and  Several. . 

Seduction. 

Held,  That  in  an  action  for  seduction,  ihe  plaintiff  must  prove  a  promise  of 
mamage  and  breach  thereof,  or  the  birth  of  a  child,  from  which  the  law  presumes 
a  promise  of  marriage  and  breach  thereof.    Paulin  vs.  JPlante.    K.  B.  Q.  1820. 

Held,  That  an  action  for  damages  by  reason  of  seduction,  and  for  an  alimentary 
provision  for  ike  child,  can  be  maintained  by  the  mother  alone,  if  she  is  of  age. 
Mathieu  vs.  Letaumeau.   K.  B.  Q.  ;L821. 

Held,  That  as  the  declaration  for  seduction  and  declaration  dejpatemiU  did 
not,  as  was  contended,  charge  a  felony,  the  demurrers,  which  were  general,  must 
be  dismissed,  but  that  the  plaintiff  might  find  that  the  absence  of  an  all^ation  of 
a  promise  of  marriage  would  preclude  damages  being  given.  McElwee  vs.  Bar- 
Vnkg,  S.  0.  Montreal ;  Gond.  Rep.,  p.  8. 

Held,  In  an  action  by  husband  and  wife,  for  aliment  of  a  child  bom  five  months 
After  marriage,  and,  en  diclaration  depatemiti^  that  no  such  action  lay.  Action 
diamissed  on  demurrer.  Lamirande  et  vx.  vs.  JDupuis,  S.  C.  Montreal,  1853 ; 
Smith,  Yanfelson,  Mondelet,  J. ;  Cond.  Rep.,  p.  58. 

Setting  Fire. 

Held,  That  an  action  dinjure  can  be  maintained  for  damages  occasioned  by 
uxaprudently  settmg  fire  to  the  woods,  in  a  dry  season,  and  during  a  high  wind. 
€f^  y%.  LabeUe.    K.  B.  Q.  1820. 

Held,  That  a  person  setting  fire  to  clear  his  land,  at  an  improper  and  unfit^ng 
time,  is,  by  that  mere  &ct,  responsible  for  the  burning  of  a  threshing  machine 
^rliieh  had  been  brougjit  upon  his  land  by  the  appellant  to  thresh  respondent's 
Snin.  10  L.  G.  Rep.,  p.  502^  JBj/nes,  App.,  McFarlane,  Resp.  In  Appeal ; 
rja&ntaine,  0.  J.,  Aylwin,  Meredith,  Mondelet,  J. ;  Duval,  J.,  dissenting. 

Slander. 

Bddy  That  for  words  spoken  bond  fide  and  confidentially,  an  action  dinjure 
««miQt  be  nudntained.    Boucher  vs.  Casgrain.   K.  B.  Q.  1810. 
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Held,  That  an  action  d*injwre  for  scandalous  words  erpoken  of  a  married  yfrotnaa^ 
cannot  be  released  by  her  akme,  daring  coyertore.  Fraaer  etoLvs.  Pitftir-m 
K.  B.  Q.  1816. 

Held,  That  in  action  for  slander,  whether  the  words  spoken  or  written 
8poken  or  written  maliciously,  is  a  question  of  fact  to  be  decided  by  the  juiy^ 
there  be  one.    Bums  vs.  Goudie.   K.  B.  Q.  1818. 

Held,  That  in  an  action  for  slander,  it  is  sufficient  if  the  subslanb^  of  the  woi 
laid  is  proved.    Hooper  vs.  Arnold.    K.  B.  Q.  1819. 

Held,  That  in  an  action  for  slander,  eveiy  &st  which  rebuts  the  inference 
malice  may  be  proved  by  the  defendant  upon  a  di/ense  en  fait.     They  sl^^ 
that  he  was  not  guilty.    Dwpont  vs.  St.  Pierre.   K,  B.  Q.  1819. 

Held,  That  the  time  and  place  w}iere  the  words  were  spoken  must  be  stat^^ 
and  if  not  stated,  the  action  will  be  dismissed  on  an  exception  d  la  forme.  Gotm^^i 
vs.  Legendre.  K.  B.  Q.  1820. 

Held,  That  to  call  a  woman  a  whore  is  actionable,  and  requires  no  prooF*  c 
special  damage.    Langlois  vs.  TacJU,    K.  B.  Q.  1820. 

Held,  That  the  contents  of  a  confidential  letter  are  not  the  subject  of  an  action 
^injure.    Smith  vs.  Bin6t.   K.  B.  Q.  1821. 

JA  an  action  of  damages  for  slander,  one  witness  proved  that  the  defendaa^ 
speaking  of  the  plaintiff,  had  used  the  word  ''  whore,"  and  said  **  t£at  she  had 
'<  been  kept  by  a  gentleman,*'  whose  name  the  witness  gave;  a  second  witness 
proved  that  the  defendant,  speaking  of  the  plaintiff,  said  '^  she  has  been  fireqaeotljr 
''seen  in  company  with  a  gentlenvm, ''  mentioning  the  same  name  as  that  used  by 
the  former  witness : 

Held,  1.  That  there  was  not  sufficient  proof  to  wamdt  the  verdict  of  a  jmy 
for  the  plaintiff;  and  that  the  testimony  of  the  second  witness  was  not  oorrolxn*- 
tive  of  the  first. 

2.  That  a  communication  by  a  merchant  to  his  clerk,  in  his  private  offioe; 
affecting  the  character  of  a  third  person,  made  in  the  course  of  a  conversstiioa 
ocoarioned  by  the  absence  from  his  duties  of  another  clerk  of  the  merchant^  is  * 
jyrivil^ed  communication.  6  L.  G.  Rep.,  p.  145,  Ferguson  vs.  CKhnowr,  S.  €• 
Quebec;  Bowen,  0.  J.,  Meredith,  Badgley,  J. 

Held,  That  a  plea  to  an  action  of  damages  for  slander,  which  repe^ts^  and  9i 
the  same  time  retracts,  the  slanderous  words  used,  is  bad  on  demurrer. 

Query  ?  Whether  in  such  an  action,  the  truth  of  the  slander  can,  by  the  law  of 
Lower  Canada,  be  pleaded  in  bar  of  the  action,  even  where  the  publicatioa  ^ 
alleged  to  have  been  made  from  good  motives  and  for  a  justifiable  end.  8  L.  G* 
Sep.,  p.  211,  Hbel  es  qualM  vs.  Chabot.  S.  0.  Quebec;  Meredith,  J. 

Held,  1.  That  an  action  of  damages  lies  where  a  defendant  has  used  wordB,  at 
made  insinuations,  which  have  the  effect  of  injuring  the  character  of  plaintiC 

2.  That  such  plaintiff  is  not  bound  to  prove  that  the  imputations  against  ^ 
are  falsQ,  and  is  entitled  to  judgment,  on  the  verdict  of  a  juiy,  for  dam^- 
6  L.  C.  Rep.,  p.  415,  BUanger,  App.,  Fapineau,  Resp.  In  Appeal ;  Lafontain^j 
C.  J.,  Aylwin,  Duval,  Oaron,  J. 

In  an  action  for  injures  verhales  the  defendant  declared  his  cation  of  a  tr>^ 
by  jury,  by  an  exception  which  was  dismissed  on  demurrer,  but  made  no  qptioD 
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^y  his  seoond  plea;  he  afterwards  moved  that  he  he  allowed  to  renew  his  option 
§or  a  jury  trial,  which  motion  was  rejected. 

Held,  1.  In  Appeal ;  That  the  option,  made  hy  the  exception,  still  suhidsted, 
and  entitled  the  defendant  to  a  trial  by  jury. 

2.  That  the  motion  na  made  was,  in  effect,  a  motion  for  €uUe  which  could 
not  injnrionsly  affect  the  defendant,  and  should  have  been  granted.  9  L.  0.  Bep., 
p.  228,  Whyie,  App.,  Nye^  Kesp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  JhmX, 
Meredith,  J. 

Held,  That  in  an  action  for  slander,  the  expressions  complained  of  must  be 
proved. 

Semble,  That  where  an  attorney,  in  the  conduct  of  a  suit,  remarks  on  the 
character  of  a  witness  in  accordance  with  instructions  from  his  client,  his  defense 
in  an  action  of  slander  will  be  faVorably  received.  10  L.  C.  Bep.,  p.  185,  Lawicj 
App.,  OagnaUy  Besp.  In  Appeal ;  Lafontaine,  0.  J.,  Duval,  Mondelet,  Badgley, 
J. ;  Ajdwin,  J.,  dissenting.. 

Held,  1.  That  an  exception  will  not  be  rejected  because  it  is  argumentative, 
or  because  it  sets  forth  facts  which  could  have  been  proved  under  the  general 
issue.     . 

2.  That  a  plea  in  the  nature  of  a  plea  of  justification  will  not  be  dismissed, 
because  it  does  not  admit  the  use  of  the  words  intended  to  be  justified. 

3.  That  an  attorney,  conducting  his  own 'case,  cannot  recover  fees  as  if  acting 
for  another.  11  L.  C.  Bep.,  p.  409,  Gugt/,  App,,  Ferguson,  Besp.  Lafontaine, 
C  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. ;  the  C.  J.  and  Duval,  J.,  dissent- 
ing as  to.  the  merits ;  Meredith  and  Mondelet,  J.,  as  to  the  costs. 

Held,  That  an  action  of  damages  for  slander  will  be  dismissed,  the  words  laid 
not  having  been  proved,  nor  any  thing  equivalent  to  them ;  and  that  there  being  no 
^tent  laid  in  the  declaration,  no  proiof  of  the  meaning  of  the  words  could  be  made. 
Appeal  from  Circuit  Court  maintained,  and  action  dismissed.  McCarthy,  App., 
^^urier,  Besp.    S.  C<  Montreal ;  Cond.  Bep.,  p.  36. 

field,  That  a  statement  by  an  owner  of  a  vessel,  that  the  plaintiff,  a  pilot,  had 
^&en  paid  to  run  a  vessel  ashore  and  destroy  her,  is  highly  slanderous,  and 
^Jurious  to  plaintiff's  business.  12  L.  C.  Bep.,  p.  333,  Morissette  vs.  Jodoin, 
•   C.  Montreal ;  Smith,  J. 

£dd.  That  damages  awarded  by  a  judgment  in  an  action  of  slander  (brought 
y  a  wife)  are  insdisissahles,  6  Jurist,  p.  305,  Chef  vs.  Leonard  et  vir,  and 
^»   &    S.  C.  Montreal ;  Smith,  J.  •  ^ 

Miparation  d'honneur  ordered.  Prdvostd,  No.  94 ;  No.  140  ;  Cons.  Sup.,  No. 
►O  ;  Form  of  judgment;  Cons.  Sup.  No.  79. 

Slander  and  Libel. 

An  action  of  damages  for  libel  and  slander,  containing  three  counts,  was  brought 

^S^iost  three  persons,  described  as  all  of  the  city  of  New  York,  mercantile  agents 

»nd  oo-partners,  carrying  on  business  in  the  city  of  Montreal,  under  the  firm  of 

H,  G,  jyxm  &  Co.     Exceptions  to  the  form  were  fyled  by  two  of  the  defendants, 

^  the  ground  that  the  service  of  process  was  insufficient  and  irregular,  inasmuch 

^  it  had  been  made  at  the  office  of  the  defendants  in  Montreal ;  that  the  defen- 
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dants  were  entitled  to  be  served  personally,  or  at  their  domioile ;  tbat  the  acticHi 
should  have  been  directed  against  the  oo-partners  guilty  of  the  malicious  acts 
complained  of,  and  could  not  be  brought  against  a  co-partnership  for  words  spoken 
by  one  or  more  of  the  co-partners,  and,  further,  because  the  causes  of  action  were 
insuffici^tly  libelled,  inasmuch  as  it  was  allied  that  the  defendants  fidsely  and 
maliciously  did  compose  and  write  in  a  certain  book,  kept  in  the  office  of  the 
defendants,  &c.,  a  certain  false,  scandalous,  and  malicious  libel,  ^<  to  the  effwt^ 
'<  that  the  said  plaintiff  was  not  reliable,  or  that  the  plaintiff  was  insolvent,  or 
^'  words  to  that  effect,  but  as  the  defendants  have  refused  to  let  the  plaintiff  see 
''  the  book,  he  is  unable  to  state  the  exact  words  therein  written." 

Held,  That  the  exceptions  were  well  founded,  and  that  the  action  must  be 
dismissed,  with  costs,  as  to  the  two  defendants*  pleading.  12  L.  C.  Rep.,  p.  345, 
McDonald  vs.  Dun  et  al.    S.  C.  Montreal ;  Smith,  J. 

Held,  That  the  allegation  of  ^ud  in  a  plea  is  not  libellous,  and  such  allegation 
will  not  support  an  action  for  libel,  unless  it  be  also  alleged  that  the  plea  com- 
plained of  was  merely  used  to  cover  the  libellous  matter  which  was  injdeYUit 
to  tljp  issue.  12  L.  C.  Rep.,  p.  390,  Fitzaimmons  vs.  B^me  et  ux.  S.  C 
Quebec ;  Stuart,  J. 

Damages,  Action  by  father  as  natural  tutor.    See  Tutelle. 
Damaoos  by  Lessee.    See  Landlord  and  Tenant. — Yoie  de  Fait. 
Damages  Liquidated.    See  Penalty,  Penal  Statute. 
Damages,  for  Non-delivery  of  goods  destroyed  by  Vis  Major,    See  SALlr 

Delivery,  Risk. 
Damages  against  Captain  of  Vessel.    See  Ships  and  Shipping. 
Damages  for  words  spoken  by  witness.    See  Evidence,  Witness. 
Damages  for  words  spoken  by  attorney.    See  Damages,  Slander. 
Damages  against  Railway  Company.    See  Railway  Co.,  Damages. 
Damages  for  Slander.    ^See  Damages,  Slander. 
Damages  against  Corporation.    See  Cobpobation,  Damages. 
Damages  by  Bill  being  Protested.    See  Bills  and  Notes,  Damages. 
Damages  set  off  in  Compensation.    See  Pleading,  Compensation. 
Damages  against  Jurors.    See  Jury,  Action  vs.  Jurors. 
Damages,  capias  for.    See  Capias,  Affidavit. 
Damages  for  non-payment  of  advances  agreed  on.      See  CobporaC 

Service  upon. 
Damages  against  Collector  of  Customs.    See  Customs. 
Damages  set  up  against  Freight.    See  Ships  and  Shipping,  Freight. 
Damages  too  remote.    See  Cobpobation,  Damages. 
Damages.    See  Cebtiobabi,  Malicious  Injury. 
Damages  against  cur^.    See  Mabbiage,  Minor. 
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Opposition  for.    See  "  Opposition." 
See  Decbet,  Defaut  de  Contenance. 
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DEATH,  CIVIL. 

See  Husband  and  Wife,  CommunauU. 

9dd,  Tliat  a  person  condemned  to  death  by  court  martial  in  1839,  and  whQ 
lined  Her  Majesty's  pardon  on  the  27th  Jan.,  1844,  cannot  bring  an  action, 
1  cannot  reyendicate  his  property,  inasmuch  as  the  pardon  does  not  remove  the 
tt  of  the  attainder.  1  Jurist,  p.  253,  Bochon  vs.  Leduc.  S.  0.  Montreal ; 
uUi,  Yanfelson,  Mondelet,  J. 

Effect  of. 

Held,  That  an  action  ^injure  for  assault  or  defamation  is  lost  if  the  party 
waited  or  defiuned  dies  before  the  suit  is  commenced ;  aliter  if  he  dies  pend- 
igihe  suit.    SaJhert  vs.  Chcuinard.   E.  B.  Q.  1812. 

Death  of  Ancestor.    See  Pleading,  Declaration.    See  also  Appeal. 
Draa  Declaration.    See  Criminal  Law,  Evidence. 
DiATH  of  Partner.    See  Partnership,  Death. 

See  Husband  and  Wife. 

of  Partt  to  Suit.    See  Peremption. 

Railway  ys.  Damages.    See  Cession,  Signification. 


declaration; 

Su  Pleadings. 

Of  T.  S.    iSee  Executor,  Tiers  SaisL 


ti 


DECONPITURE. 

Its  Effects  on  Contracts. 
^  Bills  and  Notes  when  due. 

Fraud. 

Doctor  of  Medicine. 

Prescription. 

Dower. 


Dl^CRET. 

Adjudicataire,  Title  of. 

Bdd,  That  where  a  sale  of  property  is  stopped  by  the  sheriff,  the  last  and  the 
^'^^  bidder  does  not  become  the  ac^udioataire,  or  acquire  any  right  to  the  pro- 
P^  ptat  np  for  sale,  although  the  sheriff  may  have  acted  ill^ally  in  discontinu- 
^thesale.  Nor  can  there  be  anysale,  unless  the  bidd^g  has  been  accepted  by 
^  knocking  down  of  the  hammer,  or  some  act  equivalent  to  it.  Nor  can  a 
^^^ii^t  by  opposition  stop  the  sale  of  his  property,  upon  the  ground  that  tlie- 
^  bid  was  not  near  the  value  of  the  property,  unless  the  plaintiff  and  the 
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several  oppoeants  d  fin  de  conserver  consent  thereto.  Baker  vs.  Toung^  and 
Blackwood,  Intervening,  and  divers,  Opps.  Pyke*s  Bep.,  p.  26.  SeweD,C.  J^ 
1810. 

Held,  That  if  a  sheriff's  sale  is  interropted,  and  no  a^adication  ia  made,  the 
contract  of  sale  is  imperfect,  and  the  last  bidder  is  not  an  adjudieataire.  Btker 
vs.  Young.   K  B.  Q.  1810. 

Held,  That  an  adjudicataire  may,  under  some  ciroomstanoeB,  be  pemitlrfto 
retain  th^  capital  of  a  dower  not  yet  open.  SoherU  vs.  Lav€uix,  K.  B.  Q.  1815. 

Held,  That  a  tenant  who  has  paid  rent  to  his  landlord  in  advance,  wiD  be 
condemned  to  pay  to  the  adjudicataxrt  if  the  property  is  adjudicated  during  tiie 
lease  and  the  engagement  of  the  tenant.  Hart  vs.  Bourgette,  •  Bowen,  J. ;  KB. 
Q.    Inferior  Term,  1846. 

Held,  1.  That  the  title  to  an  o^/iM^icatoire  at  sheriff's  sale,  granted  snbseqiieBft 
to  the  adjudication,  has  a  retroactive  effect,  and  confers  the.right  of  propertf  and 
all  the  advantages  resulting  therefrom,  from  tiie  day  of  adjudication. 

2.  That  there  was  sufficient  proof  of  the  use  and  occupation  of  the  pnqperijlij 
the  respondent,  to  warrant  a  judgment  in  favor  of  the  adjudicataire  founded  (S 
such  use  and  occupation.   11  L.  G.  Bep.,  p.  449,  LaterrUre,  App.,  Houde  etaij  % 
Besp.    In  Appeal ;  Lafontaine,  0.  J.,  Ayhnn,  Duval,  Meredith,  Mondelet,  J. 

Held,  That  the  adjudication  par  dicrtt  transfers  the  property  ip90  jure^  aad 
that  the  adjudicataire  is'entitled  to  the  rents  fnmi  the  date  of  the  adjudication- 

4  JuHst,  p.  1,  Bdrwood  vs.  Shaw.    S.  C.  Montreal ;  Badgley,  J. 

• 

Adjudication — ^Writ  of  Possession. 

Held,  That  to  obtain  an  order  for  a  writ  of  possesion  by  an  adjudicataire^ 
there  must  be  a  return  of  the  sheriff  that  he  has  not,  and  cannot  put  him  inpoeee^' 
sion.     Reinhart  vs.  Sdusseman,    K.  B.  Q.  1821. 

Held,  That  a  writ  of  possession  will  be  granted  to  an  adjudicataire  agun^^ 
a  defendant  who  refuses  to  give  up  possession.  1  Jurist,  p.  15,  Lewis  vs.  (fSdl^ 
and  Holhrooky  Adjud.     S.  G«.  Montreal ;  Day,  Smith,  Badgley,  J. 

Held,  That  the  adjudicataire,  when  a  year  has  elapsed,  is  entitled  to  be  pt^ 
in  possession  by  a  petitory  action  against  defendant,  and  not  by  writ  of  poflse^^ 
sion.    4  Jurist,  p.  8,  Hart  vs.  McNeil.  S.  C.  Sherbrooke ;  Day,  Short,  Caron,  f'^ 

Decret,  Effect  op. 

Held,  That  a  sale  by  dicret  does  not  affect  the  property  of  a  third  person  whc^ 
has  been  publicly  in  possession,  and  remained  in  possession  of  such  property  fionc^' 
the  seizure  to  the  adjudication.     WiUon  vs.  Coldwell     K.  B.  Q.  1813. 

D^FAUT  DE  CONTBNANCE.* 

Held,  That  the  di/atU  de  eontenance,  m  a  real  property  sdd  by  the 
entitles  the  adjudicataire  to  demand  a  proportionate  reduction  of  the  price, 
not  the  nullity  of  the  adjudication.    2  Bev.  de  Jur.,  p.  57,  Or^  vs.  Ihdd  H 
K  B.  Q.  1809. 
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Held,  1.  That  an  aotdon  by  an  adjudicataire  of  real  property  against  a  party 
laintiff  poursuivafU  le  dkret  to  recover  the  value  of  a  deficiency  in  the  land, 
annot  be  brought  de  pixno,  until  such  deficiency  shall  have  been  established  in 
n  action  to  refi:)rm  tlie  sheriff's  title  granted  to  the  adjudicataire,  and  to  correct 
he  description  of  the  quantity  of  land,  to  which  action  the  pursuivant  and  the 
oin  must  be  parties. 

2.  That  until  such  deficiency  is  so  ascertained,  the  sheriff's  title  is  a  bar  to 
my  action  against  ^e  pursuivant  le  dicret  as  having  received  the  proceeds  of  the 
ale,  and  is  conclusive  evidence,  as  between  the  plaintiff  and  defendant,  until  it  is 
egaUy  set  aside  and  reformed.  9  L.  C.  Bep.,  p.  108,  DesjarcUns  vs.  La  Banque 
du  Fsuple.    S.  G.  Montreal ;  SmitU,  J.     Same  case  3  Jurist,  p.  75. 

In  November,  1853,  the  plaintiff  became  ac^^Wica^atre  for  £1100  of  a/ef  sold 
at  Bheriff 's  sale,  in  a  suit  by  the  Banque  du  Peuple  vs.  Donegani,  the  proceeds  of 
the  sale  being  paid  to  the  bank  as  opposant,  by  judgment  of  distribution. 

By  a  survey  of  the  15th  January,  1857,  made  on  behalf  of  the  adjudicataire,  it 
appeared  that  the  property  described  a3  containing  400  acres,  contained  only  188 
seres.  On  the  15th  Sept.,  1857,  the  plaintiff  brought  his  action,  against  the  bank, 
to  recover  £583,  being  the  proportioimte  deduction  for  the  deficiency. 

Held,  1.  That  the  action  was  brought  within  a  reasonable  delay,  notwithstand- 
Dg  Don^ani's  insolvency,  and  that  the  bank  had,  on  the  27th  March,  1857, 
ecovered  £4,053  13s.  from  Quesnel,  cessionnaire  of  Donegani,  as  the  balance  of 
he  debt  due  by  Don^ani  to  the  bank,  and  had  recognized  and  accepted  the 
I'ansfer  of  392  shares  of  stock  in  the  said  bank,  held  in  Donegani's  name,  which 
A^are8,bythe  t^rms  of  the  act  incorporating  the  bank,  Donegani,  asa  shareholder, 
scmld  not  have  tny[isferred  without  first  paying  all  he  owed  to  the  bank. 

2.  That  the  defendant  in  the  previous  case,  Don^ani,  need  not  be  put  eii 
came. 

3.  That  the  adjudicataire.  having  paid  the  full  price  to  the  bank  as  opposant, 
^'''OQ^  error  as  to  the  extent  of  the  land,  had  a  right  to  recover  back  the  excess 
demaQ^ed.  .  10  L.  C.  Rep.,  p,  325,  Desjardlns,  App.,  La  Banque  du  Peuple, 
^^.  In  Appeal ;  Lafontaine,  G.  J.,  Aylwih,  Mondelet,  J. ;  Duval,  J.,  dis- 
*ating. 

Held,  That  an  adjudicataire  claiming  a  reduction  in  the  price,  by  reason  of  a 
^f<^Mt  de  contenance,  must,  proceed  by  petition,  and  not  by  opposition  d  Jin  de 
'"'^^ejTer^  and  must  give  notice  of  his  proceedings  to  all  the  parties  in  the  cause. 
^  I4.  G.^p.,  p.  430,  Quebec  Building  Society  vs.  Jones  et  at,  and  divers  0pp. 
'  C.  Quebec ;  Stuart,  J. 

^«e  Opposition, 

FoLLE  Enchi^be. 

^eld,  That  jio  motion  for  an  order  to  sell  the  property  at  the  foUe  enchhe  of 
1^  adjudicataire  can  be  granted,  unless  notice  thereof  has  been  given  to  the  adju- 
*^^*»<a*re.  JBaA:er  vs.  PbuTi^,  and  divers  0pp.  Pyke*s  Hep.,  p.  22.  Sewell,  0.  J., 

-QeU^  That  9k  foils  enchire  cannot  be  ordered  on  terms  and  conditions  difikrent 
^"^^  those  of  the  original  sale.  1  L.  G.  Hep.,  p.  151,  Eoans  vs.  Nichols,  In 
appeal;  Stuart,  G.  J.,  Rolland,  Panet,  Aylwin,  J. 
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Held,  That  a/olU  enchire  will  not  be  ordered  pending  the  proceedings  on  an 
intervention  of  a  third  party  to  have  the  adjudication  declared  null  and  void,  nor 
will  a  contrainte  par  corps  be  issued  against  the  adjudicataire  for  non-payment  of 
the  purchase  money  pending  such  proceedings.     1  L.  C.  Rep.,  p,  241,  Heath  n, 
Monaghan,  S.  C.  Quebec ;  Bowen,  C.  J.,  Duval,  Meredith,  J. 

Held,  That  any  opposing  creditor  may  move  for  9kfoUe  enchire.   2  L.  C.  Bq^ 
p.  64,  Guenette  vs.  Blanchet,  and  0pp.    S.  C.  Quebec ;  Duval,  Meredith,  J. 

Held,  That  after  &/oUe  enchtre  has  been  ordered,  the  cutjudicaiaire  may  get 
the  order  set  aside,  by  paying  his  purchase  money  and  costs  of  ibB/olle  enckirL 

2  L.   C.  Rep.,  Langevin  vs.  Garon.     S.  C.  Quebec;  Bowen,  C.  J.,  Ihfil, 
Meredith,  J. 

Held,  1.  That  a  motion  for  /olle  enchire  against  an  adjudicataxre  (a  wodib 
separated  as  to  property  from  her  husband)  will  be  rejected  unless  notioe  of 
the  motion  has  been  served  upon  her  husband,  as  well  as  herself. 

2.  That  an  opposant  will  not  be  allowed  to  make  a  motion  for  folk  endiny 
until  a^r  a  delay  of  a  few  days  allowed  to  plaintiff  to  make  the  motion,  after 
which  delay  it  may  be  made  by  any  of  the  parties  in  the  cause.  10  L.  C.  Bib^ 
p.  457,  CUnUier  vs.  ClouUeTf  and  0pp.     S.  C.  Quebec;  Taschereau,  J. 

Held,  That  a  rule  for  /olle  enchire  a^nst  an  adjudicataire  described  in  the 
sheriff's  return  as  residing  in  Upper  Canada,  may  be  declared  absolute  on  tiie 
mere  return  of  a  bailiff,  certifying  that  he  has  no  domicile  in  Lower  Canada,  and 
cannot  be  found  in  the  district  of  Montreal.   1  Jurist,  p.  193,  Guy  vs.  Clarhmj 
and  McLean^  Adjud.     S.  C.  Montreal ;  Day,  Smith,  Chabot,  J. 

Held,  That  where,  on  the  face  of  the  proceedings,  the  adjudicataira  aie  resi' 
dents  in  Upper  Canada,  but  have  paid  the  capital  of  their  purchase,  a  rule  htfoll^ 
enchire  for  interest,  served  upon  the  "  agent  and  attorney  at  faw  "  of  the  adjviH'' 
cataires  will  not  be  maintained.  2  Jurist,  p.  276,  Hall  vs.  Douglas,  and  McDovgd  Z* 
et  al,  adjud.     S.  C.  Montreal ;  Smith,  J. 

Held,  That  the  adjudicataire  is  not  liable  for  the  costs  of  a  re-sale  at  hxBfcl^ 
enchhre,  but  only  for  the  difference  in  the  price  between  the  two  adjudieatiom^* 

3  Jurist,  p.  302,  The  Trust  and  Loan  Company  of  UiC.ys*  Doyle,  and  StanU^f^ 
Adjud.     S.  C.  Montreal ;  Badgley,  J.    . 

Held,  That  a  rule  for /olle  enchire  must  contain  a  description  of  the  lands  'tX) 
be  re-sold.  4  Jurist,  p.  119,  Dickinson  vs.  Bourque  and  Blanchard,  Adjik^ 
S.  C.  Montreal ;  Smith,  J. 

Held,  1.  As  above,  as  to  the  description  of  the  property. 

2.  That  the  adjudicataire  will  be  allowed  to  pay  the  purchase  money,  if  i^' 
applies  to  be  permitted  to  do  so,  before  the  rule  for  a  re-sale  at  his  /olU  encht-^ 
is  made  absolute.     5  Jurist,  p.  21,  Nye  vs.  Potter  and  Broicn,  Adjud.    S. 
Montreal ;  Monk,  J. 

Held,  That  a  sale  hy /oUe  enchire  will  be  ordered,  at  the  instance  of  the  pi 
tiff,  against  an  adjudicataire  of  a  steamer  duly  roistered,  who  has  not  paid 
price  of  his  adjudication,  notwithstanding  the  existence  of  mortgages  on  the 
which)  it  was  contended,  would  still  remain  on  the  vessel  after  such  judicial 
12  L.  C.  Rep.,  p.  207.     Lavoie  vs.  Plante  and  Blouin,  Adjud.     S.  C.  Que 
^tuart,  J. 
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Nullity  of. 


Held,  That  a  deed  of  sale  dicrU  cannot  be  set  aside  because  the  sheriff  advertised 
e  sale  for  Thursday  the  21st  February,  when  the  21st  was  a  Wednesday.  The 
»ignation  of  the  day  is  complete.  It  is  added  that  it  falls  on  a  Thursday,  but 
at  is  Murphuage,  and  it  is  therefore  immaterial  whether  it  be  or  be  not  erroneous. 
anguedoe  vs.  White.    K.  B.  Q.  1821. 

Held,  That  a  petition  en  nuUiH  de  dicrU  fyled  by  a  plaintiff  will  be  dismissed  * 
I  an  exception  h  la  forme  by  the  adjudicataire,  on  the  ground  that  he  was 
rou^t  into  the  cause  by  simple  notice  on  the  petition.     6  L.  G.  Rep.,  p.  486, 
oseph  vs.  Brewster,  JSaldane,  Adjud. 

Held,  That  an  adjudicataire  who  has  purchased  a  farm,- together  with  buildings, 
t  Bheriff 's  sale,  cannot  claim  a  reduction  of  ihe  price  because  such  buildings  are 
iot  upon  the  premises ;  he  ought  to  demand  the  nullity  of  the  sale.  2  Bey.  de 
fur.,  p.  179,  Llo^d,  App.,  Clapham,  Resp.     In  Appeal,  1847. 

Held,  1.  That  the  sale,  by  the  sheriff,  of  an  immovable,  in  a  district  other 
ium  that  in  which  the  immovable  is  situated  is  void,  and  ib  jpritnd  facie  eYideaee 
firaud  on  the  part  of  those  who  were  concerned  in  it. 

2.  That  In  the  case  of  a  note  given  to  the  appellant  for  a  pretended  debt  to  an 
itate  of  which  he  was  attorney,  he  could  not  bring  an  action  in  his  own  name, 
It  the  suit  should  be  in  the  name  of  the  trustees  of  the  estate,  to  whom  the 
<yiiey  belonged.  12  L.  C.  Bep.,  p.  408,  PhiUipSf  App.,  Sanborn,  Resp.  In 
pfpeal ;  Laftntaine,  C.  J.,  Duval,  Meredith,  Mondelet,  J.  Same  case,  6  Jurist, 
.  252. 

JOkrU  of  real  estate  ordered,  by  consent,  without  sale  of  movables.  Pr^vostd, 
[o.  141. 

Land  of  small  value  allowed  to  be  sold  by  three  affkhes  instead  of  by  d6crU, 
3oL8.  Sup.  No.  3. 
Befiemeni  prohibiting  such  sales.     Cons.  Sup.  No.  12. 

ViLiT]fc»DB  Prix. 

Held,  That  an  opposition  to  a  sale  by  dicrtt,  on  the  ground  oiviliti  deprix, 
cttnoi  stay  the  sale,  except  by  the  consent  of  all  parties.  Baker  vs.  Young, 
t  B.  Q.  1810. 

DlfiFAUT  CONG^. 

Conq£  D^faut. 

Held,  That  eangi  difaut  cannot  be  granted  in  the  Superior  Court.     4  L.  C. 
H«p., p. 320,  5a[fan<|yn«  vs.  Warden.     S.  C.  Quebec;  Bowen,  C.  J.;   Duval, 

^  refused  m  Petit  vs.  Lucas  ;  2  Rev.  de  Jur.,  p.  177.  Q.  B.  Quebec  1847. 


DEGUEBPISSEMBNT. 
*•  AonoN  Htpothecaby. 
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■ 

delaisseMent. 

Set  Action  Hypothecary,  Discussion. 
See  Plsadinq  Excq>tum  DUatoire. 


DELEGATION. 

,     See  Registration,  Bailleur  defands. 


DELIVERY. 

See  Action  Hypothecary,  delatssement, 
"   Sale  of  Goods. 
<<  Carrier,  Detivery. 
"  Action  Petitory,  TraditioD. 


DELIVRANCE  DE  LEGS. 

See  Corporation,  Mortmain  bequest 
''  Will.  .      • 

"  Dower. 


DEMEURE. 
See  Lease  Emphiteotique.  ' 


DEMURRER. 

See  Pleading. 


DEPOT. 

Held,  1.  That  a  paid  warehousemaii  (dqpontaire  salarU)  is  liable  for  sG 
Diligence  {/ante  Ugtre)  respecting  goods  placed  in  his  charge. 

2.  That  if  he  pleads  that  the  goods  were  stolen  by  his  store  being  broken  i 
the  onus  of  proof  rests  upon  him,  and  he  must  prove  the  robbery  clearly  and  si 
factorily. 

3.  That  it  is  his  duty  to  take  immediate  steps,  after  such  robbery,  to  ascer 
the  extent  of  the  property  stolen,  and  to  endeavor  to  recover  the  same,  oi 
inform  the  owner,«fio  as  to  afford  him  an  opportunity  of  taking  steps  to  reo< 
the  goods  stolen.  7  L.  C.  Rep.,  p.  472,  Roche\%.  Fraser  et  ah  S.  C.  Qud) 
Meredith,  Morin,  Badgley,  J. 

Thetibove  case  confirmed  in  Appeal.    See  8  L.  C.  Rep.,  p.  288,  Lafiwti 
C.  J.,  Aylwin,  Duval,  Caron,  J. 
See  Evidence,  Dep6t. 
'<  Execution  Saisie  Arr6t. 


DESCBNTE  SUR  LES  LIEUX. 
Su  Servitude  imit  de  tme. 
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DESAVEU. 


1  an  action  by  an  attorney  cul  lites,  for  coetaand  disborsementa,  the  defendant 
led,  tiiat  in  certain  of  the  actions  for  which  costs  were  sought  to  be  recovered, 
[iad  never  instmcted  the  plaintiff  to  sue,  and  that  these  actions,  although 
ig^t  in  Ihe  defendant's  name,  were  brought  without  his  knowledge,  and  the 
8  paid.  A  notarial  power  of  attorney  en  desaveu  was  fyled,  but  no  mention  was 
le  of  it  in  the  ezoeption. 

BLdd,  That  the  exception  should  have  expressed  that  the  desaveu  was  made 
ler  by  Uie  defendant  p&sonally,  by  the  aid  of  his  attorney,  or  by  his  fandi 
procuration,  and  the  parties  ordered  to  proof  as  to  the  other  all^ations  of 
3  exception.  1  L.  C.  Rep.,  p.  307,  Hart  vs.  Hart.  8.  C.  Three  Rivers; 
)weD,  C.  J.,  Mondelet,  Yanfelson,  J. 

Held,  1.  That  a  demand  en  desaveu  will  not  be  received  before  the  return  day 
'soch^emand,  if  notice  of  its  production  is  given  for  such  return  day. 
2.  Nor  will  it  be  received  when  the  case  is  endiUhM  although  r^ularly  return- 
1.    3  Jurist,  p.  235,  Canada  Building  Society  vs.  Lafremaye.   S.  G.  Ment- 
al; Mondelet,  J. 
See  Will,  Eseeutor. 


DISCHARGE. 

&e  Contract,  Discharge. 
"        do.    Novation. 
"        do.    Payment. 
"  Pliading,  Payment. 
"        do.-       Compensation. 


DIXMES. 

&cTlTHBa. 


DOMICILE.' 

^^d,bthe  case  of  a  Scotchman,  who  abandoned  his  original  domicile  in  Scot- 
^S  and  established  a  new  domicile  in  Jamaica,  and  finally  gave  it  up,  and  left 
Jaouica  with  the  intention  of  returning  to  Scotland,  but  died  before  reaching  it, 
^lu8  domicile  at  the  time  of  his  death  was  in  Scotland.    3  Jurist,  n.  127 
^•'yiwoji  vs.  Pom?  et  ah    Court  of  Sessions,  Edinburgh  j  Lord  Ardmillan. 

^inciLE.    See  Retrait  Lanaoer. 

^inoiLE  OP  HuBBANB.    See  Action  Part  age. 

*c  Sheriff,  Bailiff. 
Bower.  ^ 

Of  Partners. 

^^  That  plaintifB^  being  mefehaiits  and  partnerSi  nay  desoribe  thmnsdves 
^ Wg of  tha  phoe  when  thqr  enrjoa  their  bosnoi.    6  L.  C.  Bep.,  p^  177^ 
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Janvrin  et  at.  vs.  Lemesurier  et  al.    S.  C.  Quebec;   Bowen,  C.  J.;  Morio, 
Badgley,  J. 

Held,  The  plaintiff,  a  merobant,  described  himself  as  of  the  city  of  Qodbee, 
where  he  had  his  office,  but  resided  at  La  Cariardiire  within  a  mile  and  a  half 
of  Quebec ;  exception  H  lafarme  maintained,  and  action  dismissed.  6  L.  C.  Be{^ 
p.  178,  Dinning  vs.  Bdl  et  cd.    S.  C.  Quebec;   Bowen,  0..  J.,  Mereditii, 
Badgley,J. 

Held.  That  the  true  domicile  of  a  debtor  is  at  his  place  where  he  resides  and 
does  his  business,  although  his  family  resides  elsewhere.  1  Jurist,  p.  167,  Kw/, 
App.,  ys.  Simard,  Besp.    S.  C.  Montreal;  Day,  Moncldet,  Chabot,  J. 

Eliotion  or.    See  Opposition  ▲  fin  d'annulleb. 

Su  Attorney,  Domicile. 

SsBYics  at. 

.  Held,  That  service  at  an  elected  domicile  is  valid,  if  by  the  contract  whiA 
constitutes  the  grouiid  of  action,  it  is  stipulated  that  such  service  shall  be  at 
ficient.    Baldwin  vs.  Fitzgihhon,    K.  B.  Q. 

Held,  That  in  an  action  brought  at  Montreal,  one  defendant  residing  thaie, 
and  one  in  Quebec,  service  at  their  respective  domiciles  is  suffibient  under  fte  ' 
12th  Vict,  c.  38,  sect.  14.     6  L.  C.  Bep.,  p.  413,  The  City  Bank  vs.  Pcmie^ 
ton  et  al,    S.  C.  Montreal ;  Day,  Yanfelson,  Mondelet,  J. 

Held,  That  a  writ  and  declaration  are  not  l^ally  served  by  leaving  oopifli 
thereof  with  a  servant  girl,  at  the  boarding  house  where  defendant  lived.  6  L.C 
Bep.,  p.  477.  The  Champlain  and  St  L.  R  R,  vs.  Ruuell  S.  C.  Montral; 
Day,  Yanfelson,  Mondelet,  J. 

Held,  That  an  action  en  separation  de  hiens^  between  parties  married  vai 
having  their  domicile  in  the  district  of  Three  Bivers,  cannot  be  brought  in  tbft 
district  of  Montreal,  but  must  be. brought  in  the  district  of  Three  Bivers.  9  L. 
C.  Bep.,  p.  344,  Kennedy  vs.  Bedard.    S.  C.  Montreal ;  Berthelot,  J. 

Same  case,  3  Jurist,  p.  284. 

Held,  That  an  action  of  damages  by  landlord  against  the  defendants,  co-ptf^^ 
ners,  for  breach  of  covenants  in  lease,  was  well  served  at  the  place  of  biudne^ 
of  the  firm,  and  was  a  partnership  liability.  Berthdet  vs.  GhXameau  ti  Qr-^ 
S.  C.  Montreal ;  Cond.  Bep.,  p.  109. 

Domicile.    See  Bills  and  Notes. 

''  See  Husband  and  Wipe,  Authorization,  Domicile: 

'<  OP  MiNOBS,  conflict  as  to.    See  Tutelle,  conflict  as  to  Tutoi^ 


DONATION. 

AOOEPTANOE  OP. 

Held,  When  a  donation  of  real  estate  was  made  to  a  miner  accepting  by*^ 
stranger,  and  the  donee  and  his  wife  (still  minors)  retroceded  the  property  of  t^ 
donor,  for  a  sum  of  money  payable  by  instalments,  such  retrocession  was  equii^ 
entto  a  valid. acceptance  of  the  donation,  and  the  donor  is  bound  to  pay  then 
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meatB  due.    6    L.  C.  Rep.,  p.  12,  Judd^  ^PP-i  ^8.  E$ty  et  ux^  Besp.    In 
.Appeal;  Lafontame^  C.  J.  Ayl^Kn,  Duval,  Oaron,  J. 

Held,  That  on  a  donation  by  the  father  and  mother  of  the  plaintiff,  to  the 

,  defimdant,  plaintiff's  brother,  charged  wiiih  a  payment  of  a  sum  of  money  to 

fUntaff,  an  action  Ues  in  favor  of  the  tien  ftatiJU^  aKhongh  not  a  jwriy  to 

tibe  donaiaon.    Dwra/nd  vs.  Ihirand.    Holland,  0.  J« ;  Bay,  Smith,  J. ;  18^, 

Coad.  Bep.,  p.  69.  * 

^  Debt  op  Donob. 

Held,  That  a  donee  boond  to  pay  the  debts  of  the  donor,  may  be  oondetailM 
lopay  the  amotmt  of  a  jm^medt  rendered  f^ainst  the  vaoairt  estatiB  o^t&e^<!mof, 
peiterior  in  dale  to  ^e  deviation, 'oi|  'the  mere  phMlnotion  of  such  judgment^  and 
without  ^its  being  necessary  to  prove  that  the  debt  existed  prior  to  the  pasd&i^ 
>  of  the  donation,  otherwise  than  by  what  is  stated  in  the  judgment.  Meredith,  J., 
held,  that  the  debt  for  which  the  judgment  was  rendered,  having  no  date  certain,  and 
there  being  no  proof  of  its  existence  prior  to  the  donation,  the  donee  was  not 
Ktbfe,  and  the  action  oi^^t  to  be  dismissed.  6  L.  C.  Bep.,  p.  367,  Aylwin  et 
qL  tb.  Ahapp  et  al.     S.  0.  Quebec ;  Bowen,  C.  J.,  Morin,  Meredith,  J. 

DxLiyiBT. 

Held,  That  a  donation  of  movables  without  tradition  is  a  nuHitj.  Gamfin 
m  Caron.   K.  B.  Q.  1821. 

Hdd,  That  a  donation  of  movables  made  by  a  husband  to  his  wife,  by  oon- 
tnct  of  mimage,  does  not  require  actual  delivery.  5  L.  C.  Bep.,  p.  420, 
^^  vs.  Atkins,  and  Smith  et  oZ.,  0pp.  S.  G.  Quebec. ;  Bowen,  U.  J.,  Meredith, 
loRD,  J. 

DmoHABGi  of  Bents. 

The  plaintiff  made  a  donation  of  real  and  personal  estate  to  his  son,  subject  to 
^mu  viaghrej  and  afterwards  made  another  donation  to  the  same  donee,  for  U& 
.Softer  real  property,  subject  also  to  a  rente  tiaghrey  with  a  clause  that  the 
'ttttioQ  should  avail  to  the  donee's  wife,  so  long  as  she  remained  a  widow,  but 
^  longer ;  and  in  the  latter  donation/the  donor  gave  a  discharge  for  all  rente  due 
*^  to  become,  due,  under  the  first  donation. 

The  donee  having  died^  and  his  widow  remarried : 

Held,  1.  That  the  donations  must  be  read  together,  and  that  the  seootid 
''t^  become  void,  the  discharge  contained  in  it  did  not  take  away  the  ^tiki- 
tf 'i  recourse  for  the  rente  stipulated  by  the  first  donation. 
*  2.  That  an  evocation  will  be  allowed  in  a  suit  for  a  rente  viag^e  brought  in  a 
^^Wmiflsioners'  Court.  9  L.  C.  Bep.,  p.  56,  DalphA  dit  ParUeau  vs.  Brodeur 
^».    S.  C.  Montreal ;  Mondelet,  J. 

Droit  d'Habitation. 

Held,  That  a  stipulation  m  a  donation  of  a  right  of  habitotion  on  a  property 
t9  he  aeqwiredhj  the  donee,  is  only  valid  when  granted  by  an  acto subsequent  to 
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saoh  aoquiflitioD.    1  Jariflt,  p.  84,  Ytrdxm  vs.  Qrwlkt.    S.  0.  MontarMl;  Thj^ 
Smitli,  Ohabot,  J. 

Insinuation  of. 

Held,  That «  donation  in  which  the  charges  exceed  the  valoe  of  the  propertjr,. 
is  not  null  for  want  of  insinuation.  3  Jurist,  p.  183,  iZbcAon  Hal*y%.  Zhiekkn 
etux.    S.  C.  Montreal ;  Badgley,  J. 

Held,  That  a  hypotheque  resulting  from  a  donation  erUre  v(/i  of  a  rmU  tf 
pention  viaghe  specially  secured  on  an  immovable,  will  be  declared  posterior  U> 
the  h^fpotheque  resulting  &om  an  obligation  subsequently  made  by  the  doaor 
affsctbg  the  same  immovable;  it  not  appearing  thlit  the  donatioa  had  beai 
insinuated  before  the  passing  of  the  obligatioil.  2  Bev.  de  Jur.,  p.  299,  &• 
parte  The  Eetpective  Ojfficen  of  Ordinance,  Opps.    Q.  B.  Quebec,  1847. 

See  Donation,  Besiliation  of  Ant. 

LiGITIMS. 

« 

Donee  condemned  to  give  Uffitime.  Pr^vost^,  Na  33 ;  Confirmed ;  Cons.8qi, 
No.  26. 

Held,  That  a  donation  inter  vivos  is  not  subject  to  reduction  by  reason  of  Ai 
Ugitime,  if  the  donor  has  subsequently  disposed  of  his  estate  by  wilL  8  L.  C. 
Bep.,  p.  317,  Quentin  dit  Duboie,  App.,  Oerard  et  al.,  Besp.  In  Affdi 
Lafontaine,  C.  J.,  Aylwin,  Duval,  Garon,  J.    Same  case,  2  Jurist,  p.  141. 

Prohibition  from  Selling.  ^ 

Held,  That  a  deed  of  donation,  from  &ther  and  mother  to  a  son,  containing  • 
clause  *^  that  this  donation  is  made  upon  the  express  condition  that  the  \Muk 
<<  given  shall  remain  propree  to  the  donee,  and  to  his  immediate  heirs,  de  i0* 
'^  c6U  et  istoc  without  the  power  of  either  selling  or  mortgaging  the  same,"  is  obli- 
gatory, and  that,  therefore,  hypotheques  created  by  the  donee  are  null.  4  L»  C; 
Bep.,  p.  215,  Fafard YB.  Bellanger,  S.  C. Quebec.;  Duval, Meredith,  Caron^J* 

BSSILIATION,   BeYOOATIOK. 

Held,  That  a  donation  onireute,  containing  charges  equal  to  the  value  of  ii^ 
immovable  given,  cannot  be  rescinded  by  reason  of  the  subsequent  birth  of  * 
child,  such  donation  being  in  the  nature  of  a  sale.  2  L.  C.  Bep.,  p.  177r 
Sirois  vs.  Michaud,  S.  C.  Quebec ;  Duval,  Meredith,  J. 

Held,  That  a  donation  can  l^ally  and  rightfully  be  revoked  and  annulled  befti^ 
acceptance.  6  L.  C.  Bep.,  p.  51,  Lalonde,  App.,  vs.  Martin,  Beq».  S.  C.  HoB^ 
real ;  Day,  Smith,  Mondelet,  J. 

Held,  1.  That  the  revocation  of  a  donation  onireuse  does  not  extingoi'^ 
hypotheques  created  upon  the  land,  by  the  donee. 

2.  That  such  donations  do  not  require  to  be  insinuated,  and  that  the  abfleno^^ 
r^istration  cannot  be  invoked  by  the  donor  or  his  ayant  cause,  as  against  * 
creditor  of  the  donee.  2  Jurist,  p.  90,  Lafiear  vs.  Oirard.  S.  C.  MoAtrJj 
Smithy  Yaiifelson,  Mondelet,  J. 
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Id,  1.  Tbfti  &e  fttUiaiion  of  adonation  for  ingratitude  fuamoi  be  demanded 
rt  a  third  person  eesnonnaire  ot  Uie  donee,  although  he  may  have  aaBumed 
ijment  of  the  charges  in  the  donation. 

That  non-payment  of  arrears  of  a  rente  viagirey  although  not  a  cause  of 
iljon  under  the  French  cade,  is  so  under  the  kw  of  Lower  Canada,  but 
t  be  demanded  unless  all  the  parties  to  thq  donation  are  put  into  the  cause. 
iat^  p.  307,  Martin  ys.  Martin,  S.  0.  Montreal;  Berthelot,  J. 
Id,  That  constant  and  habitual  intozlbation  is  a  good  cause  for  the  ren&'o- 
fa  donation  by  a  &ther  to  his  son.  2  Bev.  de  Jur.,  p.  60,  Couture  ts. 
L  K.B.Q.1819. 

id,  That  a  donation  may  be  resiliated  for  non-payment  of  an  annuity  for  which 
MMT  and  donee  have  stipulated.    Migni  vs.  MignL   K.  B.  Q.  1811. 
r  dbnmce,  Pr^vost^,  No.  22 ;  Confirmed  in  Appeal  Cons.  Sup.,  No.  17. 
r  noDHSompliance  with   charges  in.    i&.,  No.  104,   Confirmed  in  Appeal; 
Supi,  No.  52. 

uatiicm  set  aside  for  non-compliance  with  chargee*  Prdvost^,  No.  104.  Con* 
I  in  Appeal;  Cons.  Sup.,  No.  52.  ^  * 

To  A  Pbisst. 

Id,  That  adonation  to  a  priest  by  Yob piniiefnte^  d  la  charge^  that  he  will  say 

mawHTB  for  Ihe  repose  of  her  soul,  is  null  and  void  ah  initio.    Foumier  ts» 

k   KB.Q.1817. 

WATION  in  Fraud  of  Donors'  Creditors.    See  Fbaxtd,  Donation. 

WATION,  Fraud  in.  See  Fraud,  Donation. 

MIATION,  Where  it  giires  rise  to  lode  et  ventes,  ^  SxiGNiOBiAL  BiaHTS, 

Lods  et  Yentes. 
>HATI0N.    See  Mabbiaqi  Donation. 


DO  WEB. 

Adultbbt. 

dd,  That  a  widow,  guilty  of  adultery  during  the  first  year  of  her  widowhood 
be  deprived  of  her  dower,  but  a  judgment  to  that  effect  as  to  the  rents,  issues 
piofits  will  be  prospective  only.     7  L.  C.  Bep.,  p.  391,  J.  vs.  B.*    S.  C. 
beo;  Bowen,  C.  J.,  Meredith,  Morin,  J. 
Be  Husband  &  Wife,  Adultery. 

OXNXBALLT. 

dd,  That  an  action  en  dUivrance  de  douaire  coutumier  is  an  action  ofjMrtage, 
•11  the  co-heirs  must,  therefore,  be  parties  to  the  suit.     Turcot  vs.  Drouin.    * 
i  Q.  1817. 

dd,  Thfit  a  widow,  condemned  as  commune  en  hiens^  to  pay  a  debt  of  the 
nonity,  may  claim  her  dower  in  preference  to  the  creditors  of  the  community, 
without  renouncing  such  community,  on  the  principle  that  she  is  only  bound 
lebts  to  the  extent  she  benefits  from  such  community.  6  L.  C.  Bep.,  p.  37, 
•b  vs.  Richard,  and  Richard,  0pp.  S.  C.  Quebec;  Bowen,  Meredith, 
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Held,  Thatnnder  the  4th  Viot.,  o.  30,  sect  27,  the  dower  to  wliioh  eluUrai 
are  entitled  attaches ; 

1.  To  lands,  tenements,  &c.,  in  the  possession  of  their  &ther  attba  tjaetf  I» 
tteuease* 

2.  To  Ihoae  which  have  been  in  the  possession  of  the  &thier,  aod  in  lelatiiMi  to 
which  the  mother  has  not  barred  or  released  her  dower,  nsder  the  36lh  netkatf 
the  act  aboTe  sited.  11  L.  G.  Bep.,  p.  344,  Adam$  vs.  ffConneUf  and  ffOon- 
nell  es  qualj  0pp.    S.  0.  Quebec ;  IStnart,  J.  « 

Held,  1.  That  dower  in  a  marriage  oontraet  stipulated  to  be  '^  sadi  mli 
established  by  the  Laws  of  Lower  Canada,''  is  l^al  and  eustoinaiy  dower;  aot 
domairepr^ix. 

2.  That  registration  of  such  contract  is  not  necessary,  to  preMrvs  Urn  V(^ 
of  the  widow  and  diildren  on  real  estate  subject  to  such  dower. 

Queri^,  Ib  registration  of  *' hypothecary  rights''  which  axe  not  evideoflid  by 
writing,  possible  under  the  llegistry  Ordinance?  4  Jurist^  p.  311,  jSmuiIsL 
TB.  Evans  and  diTeis,  0pp.    S.  0.  Mon|xeal ;  Monk,  JT. 

Held,  1.  fhat  signification  of  an  original  instead  of  a  copy  of  •  wril  cf  sn 
•mons  is  sufficient. 

2.  That  three  of  the  plaintiff  having  done  acts  of  heirship,  their  renunoiitioi 
of  their  father's  succession  wiU  be  set  aside,  and  they  will  not  be  aflowed  la  Afai 
their  share  in  the  customary  dower  created  by  their  fiitiier. 

3.  That  the  husband's  insolvency,  at  the  date  of  his  marriage^  does  not  pnvaH 
real  estate  then  held  by  him  from  being  subject  to  dower. 

4.  That  the  dower  of  children  of  a  second  marriage  consists  only  in  ikefimik 
part  of  the  inunovables  acquired  during  a  former  eommunauii;  althoi^tji 
partage  of  such  communauU,  made  after  the  second  marriage^  the  husbad 
became  proprietor  of  the  whole  of  the  immovables  charged  with  the  dower;  aol 
that  the  partage  has  no  retroactive  effect  so  as  to  change  the  amount  of  the  dowv. 

5.  That  the  279th  Article  of  the  Custom  of  Paris  is  not  applicable  to  the  oostooi- 
ary  dower  of  the  second  wife,  or  of  the  chUdren  of  the  second  marriage. 

6.  That  reunion  to  the  domain,  or  a  voluntary  retrocession  made  by  ressoao 
the  clauses  of  the  original  deed  of  concession  not  having  been  complied  wtfii,doef 
not  purge  the  immovable,  so  reunited  to  the  domain,  f^m  the  customary  dotVf 
with  which  it  was  charged. 

•  7.  That  municipal  and  other  annual  taxes,  are  charges  or  burdens  on  A» 
enjoyment  and  possession  of  the  immovable,  and  the  tieT$  ditenUur  ottDfl^ 
demand  to  be  reimbursed  for  these  charges  during  his  occupation. 

8.  That  the  defendant  having  denied  the  plaintiff's  right  of  action,  is  liakk^ 
costs.     5  Jurist,  p.  128,  FiXum  vs.  DeBeaujm.  S.  C.  Montreal;  Berthdot^J* 

Held,  That  an  acquit j  the  price  of  which  was  paid  out  of  the  community,  is  1I0V<^ 
theless  subject  to  the  douaire  of  the  wife  who  is  not  held  liable  for  amelicistioo^ 
done  on  the  immovable,  by  the  community.  2  Bev.  de  Jur.,  p.  210,  Jii  te  M^ 
tigniff  a  bankrupt,  and  Archambault,  0pp.  hk  jBankruptoy,  Monkeali  18^» 
YalUdres  de  St  B^al  presiding  in  appeal. 

Held,  That  a  douaiti^  of  a  seijgniory  en  u9^fru%tJ  cannot  maintJiin  an  aoti^ 
for  the  recommendation  nonUnale  avxprHres,  Hau$9eman  vs.  Panei.  K.  &  ^ 
1816, 
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Hdd,  That  the  ehOdrai  who  are  proprietors  of  an  estate  on  whioh  the  dower 
of  their  moiher  ia  ehaxged,  cannot  maintahi  anaetkm  to  recoyer  the  possession  of 
that  estate,  firom  a  tiers  diicnteur  who  holds  under  title  derived  from  her,  so  long 
la  she  atrvivea.    JAmiemD  ya.  Dvowm.  K.  B.  Q.  181T. 

On  Soooaob  Lands. 

Held,  1.  That  before  the  Imperial  Act,  6  Geo.  4,  o.  59,  commonly  called  the 
Canada  Tenures  Act,  became  law  in  Lower  Canada,  the  iDostomary  dower  of  the 
Custom  of  Paris  was  claimable  on  lands  granted  and  held  in  free  and  common 
soooage  tennre. 

2.  That  by  the  Lnperial  Act,  the  law  of  England,  as  to  dower,  descent,  and 
alieoaticm  was,  introduced  into  Lower  Canada,  as  an  incident  of  the  tenure  of 
lands  held  in  firee  and  common  soccage. 

3.  That  the  defendant,  Sophia  Blodget,  being  nuurried  to  Joseph  Wilcor  on  the 
3lBt  January,  1826,  before  the  above  act  became  law,  while  the  said  Joseph  Wilcox 
was  proprietor  of  lands  in  Lower  Canada,  held  by  the  tenure  of  firee  and  common 
'  soooage,  was  entitled  to  claim,  on,  tl^e  lands  in  question,  her  customary  dower  under 
the  Custom  of  Paris.  8  L.  C.  Eep.,  p.  34,  Ft^x  «<  aZ.  vs.  TTti^cox.  Li  Appeal; 
Laftntaine,  C.  J.,'  Duval,  and  Oaron,  J. ;  Aylwin,  J;,  dissenting.    . 

Bee  same  case  2  JuriiA,  p.  1. 

See  Appendix  to  the  second  volume  of  the  Jurist  for  opinions  of  Chief  Justice 
Hay,  Sir  William  Qrant,  and  the  opinions  of  the  various  Judges  in  relation  to 
th6  matters  involved  in  this  case. 

Prefix. 

Hdd,  That  a  widow,  upoy  her  marriage,  may  inaintain  an  action  against  the 
h«»of  her  deceased  husband  for  her  douaire  prefix,  although  she  has  re-married, 
liat  Ao  ia  bound  to  give  security  as  provided  by  the  264th  Article  of  the  Custom. 
Bhi  dit  Jviim  vs.  Touchette,     K.  B.  Q.  1821. 

Held,  That  in  an  hypothecary  acti(Hi.for  douaire  jprifix,  a  plea  which  sets  up 
ibii  the  pUuntiff  is  bound  to  urge  his  recourse  against  the  last  purchaser,  and 
n  01  up  to  the  first,  is  bad,  find  that  this  exception  can  only  be  invoked  as  to 
Mkanary  dower.  1  Jurist,  p.  168,  Binoit  vs.  Tanguay.  S.  C  Montreal ; 
Oqr>  Hondelet,  Chabot,  J. 

Held,  That  an  ajudicataire  of  real  property  may  be  allowed  to  retain  in  his 
^ttds  the  capital  of  a  douaire  prifix  which  is  charged  thereon,  but  which  is  not 
<i^. unless  the  plaintiff,  or  some  of  the  opposants,  are  mortgagee  creditors  for 
'^  Qontraoted  by  the  husband  prior  to  his  marriage,  in  which  case,  as  the  d^et 
F*^  the  dpwer,  he  cannot  retain  it.     Roberts  vs.  Lavaux,    K.  B.  Q.  1816. 

Odd,  That  an  action  by  a  cessionnaire  of  a  doiMire  pr^Jix,  where  the  douairiire 
^  naounced  the  succession,  af^r  the  cession,  but  before  action  brought,  will 

"^ittintained.    LefebvrevB.  Demers.    S.  C.  Montreal,  1850 ;  Cond.  Rep.,  p.  56. 

• 

When  Open. 

Hdd,  That  the  wife's  dower  becomes  open  by  the  husband's  death  only,  unless 
^^^  be  a  formal  stipulation  to  the  contrary,  and  an  express  renunciation  to  the* 
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dispodtioiuiof  the  GiiBtom  of  Paris.  1  Rev.  deJor.,  p.  122,  Jfercier  TB.£bmdlet; 
Bi^ineU  vs.  Hmdenon.  Q.  B.  Quebec,  1844 ;  Stuart,  G.  J.,  Bolland,  Boweo,  J.; 
Panet,  B^dard,  J.,  dissentiiig. 

Douaire  coiUumier  is  exdaded  by  a  clause  of  ameublisaement  in  a  mairii^ 
contract.     1  L.  C.  Rep.,  p.  25,  Toui$$ant  et  al.  vs.  Leblane.   8.  0.  Qudiee. 

DowEB,  Registration  of.     See  Rsoist&ation,  rights  of  married  women. 

DowiB,  R^tration  o£    See  Rsoistbatioh. 


See  SiBYiTUDi, 


BASSM8NT. 


^t^mtm 


ELECTION. 

Bribery  in.    See  Bills  and  Notis,  F&aud. 

Of  Municipal  Officers.    See  Corporation,  Election. 


BNQUETK  . 

Held,  Thali  the  Court  will  not  compel  a  party  to  proceed  to  enqvUe  doing 
the  we^y  sessions  of  the  Court  1  L.  C.  Rep.,  p.  475,  Quemel  Vs.  DoMfm^ 
S.  C.  Montreal;  Day,  Smith,  Yanfelson,  J. 

Held,  That  in  the  absence  of  any  rule  of  practice  or  order  confining  ea^ 
days  in  term  to  ex  parte  cases,  the  CourtThas  no  power,  under  the  judicaton  tot, 
(12  Vict.,  c.  38)  to  prevent  a  party  from  proceeding  with  a  contested  case  dnnBg 
enquJtte  days  in  teruL  2  L.  G.  Rep.,  p.  239,  La  Banque  du  PeupU  Y^Boffd 
al    S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  where  an  objection  had  been  taken  at  enquHe  and  maintained,  asi 
the  opposing  counsel  has  proceeded  with  the  examination  of  the  witness,  and  te 
deposition  has  been  dosed  without  reserve,  a  motion  to  revise  the  ruling  at  emquii^ 
will  not  be  entertained  by  the  Court.  3  L.  C.  Rep.,  p.  89,  WrigleyYB.  Twbff* 
S.  C.  Montreal;  Day,  Mondelet,  J. 

Held,  That  the  Court  will  not,  in  a  particular  case,  order  that  a  defendaiit 
proceed  with  his  enquite  from  day  to  day  until  it  be  completed,  enquUe  bdng 
governed  by  rules  applicable  to  all  cases.     4  L.  C.  Rep.,  p.  46,  Broton  vs.  Oufi* 
S.  C.  Quebec ;  Bowen,  C.  J.,  Duval,  Meredith,  J. 

In  this  case  plaintiff  declared  upon  a  donation  of  a  certain  date,  and  at  tt*-^ 
enquite  proved  another  of  a  different  date ;  before  the  cause  was  heard  he  b^ 
moved  to  amend  his  declaration  by  inserting  the  true  date  by  consent,  and 
down  his  cause  for  hearing,  and  contended  that  the  law  would  allow  him  to 
the  enquite  taken  in  a  prior  suit  upon  the  same  cause  of  action. 

Held,  That  when  a  cause  has  been  out  of  court  by  a  peremption  d'inUanee 
an  enquHe  has  been  taken,  it  is  .allowed  to  subsist,  and  may  be  used  in  a 
action,  founded  upon  the  same  grounds  of  action,  and  that  this  appeared  to 
reasonable,  but  that  the  Court  was  not  aware  of  any  authorities  which 
justify  the  reception  of  an  enquite  in  a  subsequent  cause  under  other  circumst:^ 
ces.    Ledere  vs.  Eoi/.     K.  B.  Q.  1818. 
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Hddy  That  after  en^[uUe  oloaed,  no  witness  can  be  examined  except  as  to  new 
tBcta.     LaUrrihn  tb.  Simon,     K  B.  Q.  1821. 

Heldy  That  to  papers  can  be  produced  in  eridenoe  aifter  enquite  closed.  If  a 
IMirty  means,  therefore,  to  interrogate  his  opponent  on  receipts  or  o&er  papers,  he 
must  fyle  them  before  he  moves  for  leave  to  examine  on  /aits  et  articles,  Ifyan 
VB.  Chaffers. "  K.  B.  Q.  1821. 

Held,  That  a  judge  in  chambers  has  no  power  to  restrict  the  evidence  to  proof 
of  chose  jugie^  set  np  in  a  special  answer  to  a  plea,  when  the^inscription  for  enguite 
b  genend,  and  there  are  several  issues.  4  L.  C.  Rep.,  p.  454,  Brush  et  ah 
TB.  Wilson  et  aJ. 

Held,  1.  That  a  witness  about  to  leave  the  Province,  can,  under*  the  25th 
Oeo.  3,  c.  2,  sect.  12,  be  examined  before  ihe  return  of  the  action. 

2.  That  irr^ularities,  in  themselves  fatal,  are  waived,  if  uncomplained  of  for 
a  year. 

Query  ?  As  to  revising  judgments  in  vacation,  not  complained  of  in  the  Court 
below.  10  L.  G.  BejV)  p*  458,  Supple^  ^VV'i  ^^n^y  Besp.  In  Appeal ; 
Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  J^ ;  Mondelet,  J.,  dissenting. 

Held,  That  a  dei^dant  is  not  obliged  to  proceed  with  his  enquite  in  the 
absence  of  certun  exhibits  of  plaintiffs  attached  to  a  commission  Rogatoire^ 
isaaed  but  not  returned ;  and  is  entitled,  under  any  ciroumstances,  to  adduce 
«vid«ice  after  the  return  of  the  conmiission.  2  Jurist,  p.  285,  Foster  et  al,  vs. 
Chamberlain  et  al,     S.  G.  Montreal ;  Smith,' J. 

Enqu§te  days  in  term  fixed  for  the  24th,  25th  and  26th  days  of  each  month; 
and  the  6th,  7th  and  8th  of  each  month  for  the  adduction  of  evidence  and  hearing 
OQ  the  merits  at  the  same  time.     2  Jurist,  p.  287. 

Held,  That  the  proper  course  for  a  party  closing  his  enquite  is  to  call  on  the 
opposite  party  to  fix  a  day  for  his  enquitey  and  in  case  of  no  one  appearing  or 
idng  a  day,  to  have  the  enquite  of  the  party  in  default,  closed  on  application  to 
the  Court.  Bowker  vs.  McCorkUl,  8.  C.  Montreal,  1853;  Gond.  Bep.,  p.  1. 
Day,  Smith,  Mondelet,  J. 

Held,  That  a  party  who  has  contested  an  opposition  on  the  ground  of  insol- 
vency and  fraud,  may  fyle,  at  enquite^  copies  of  documents  in  support  of  such 
aUegations.  Bruneau  vs.  Moquin,   S.  G.  Montreal;  Gond.  Bep., p.  29. 
,    Held,  That  defendant's  motion  to  discharge  plaintiff's  inscription  for  enquite, 
hi  want  of  replication  to  general  answers,  will  be  dismissed.    Tate  et  al,  vs.  Tor- 
*amee.    S.  G.  Montreal,  1851 ;  Gond.  Bep.,  p.  57.    Day,  Smith,  Mondelet,  J. 

GmtrOf  Torrance  vs.  St^hens  et  al,  S,  C.  Montreal;  Gond.  Bep.,  p.  65. 
Same  judges.  * 

Held,  That  a  motion  to  set  aside  plaintiff's  enquite  on  the  ground  that  the 
^ase  was  inscribed  on  the  merits  at  the  time  of  plaintiff's  enquite,  will  be  dismissed. 
3ame  case,  Gond.  Bep.,  p.  107. 

Held,  That  enquite  may  be  had  preliminarily,  on  an  answer  setting  up  inter- 
topt]0n  of  prescription.  Mire  vs.  Letoumeau,  S.  G.  Montreal ;  Smith,  Vanfelson, 
Blondelet,  J.,  1853.     Gond.  Bep.,  p.  28. 
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•  * 

GomUSSION  BOOATOIBX. 
Held,  ^tiAt  ^  ftriniinigiiiAn  in  tfia  nafarft  nf  ft  iYintntiMa/um.  m^ninim^.  m^y  hft  iwiflii 

to  tibe  judges  6f  aaother  distarict  for  tlie  porpoaes  of  a  ccm^puUaire.    Hart  n. 
Du^uet.   KB.  Q.  1820. 

Held,  That  if  no  step  has  been  taken  by  the  adverse  party,  a  pommw^ioii 
rogaioire  may  be  had  after  the  four  dap  from  issue  joined.  Patermm  n. 
Bourne ;  E,  B.  Q.  1810. 

Held,  That  a  commistion  rogataire  may  issue  on  motion  therefor,  without 
affidavit  of  any  kind.  2  Jurist,  p.  77,  Willu  et  ah  vs.  Pierce.  8.  G.  Montreal ; 
Day,J.    • 

Held,  That  a  commutUm  rogatoire,  asked  for  on  the  day  the  case  was  fixed 
for  evidence  and  final  hearing,  without  affidavit  of  any  kind  cannot  be  granted. 
4  Jurist,  p.  295,  Lane  etcU.YS.  Ross  et  aL,  and  Boss  et  aZ.,  0pp.  8.  G.  Mont- 
real ;  Smith,  J. 

Held,  That  a  defendant  cannot  be  held  to  proceed  wiQi  bis  enquUe  in  the  lb- 
senoe  of  the  return  of  a  commission  rogaioire  issued  at  ttie  instance  of  plaintiC 
2  L.  G.  Bep.,  p.  238,  McFarlane  va.  Bresler.  S.  G.  Montreal;  Day,  Smitlit 
Mondelet,  J.* 

Held,  That  a  motbn  by  a  defendant,  for  a  commiseion  rogaioire  to  New  YoA  . 
will  be  granted  without  an  affidavit,  with  the  condition  added  that  it  be  retuned 
within  a  delay  fixed.    6  Jurist,  p.  29,  Johnston  vs.  Whitne^f.   S.  C.  Montzeil; 
Berthelot,  J. 

Oommis^on  ordered  to  issue  to  receive  pluntiff 's  oath  in  France,  and  to  be 
returned,  at  his  diligence,  within  a  delay  fixed.    Prdvost^  No.  37. 

Commission  Bogatoib£.    See  Bills  and  Notes,  proof  o£ 

Inscription  fob. 

Held,  That  an  inscription  for  proof  and  hearing  on  the  merits  of  an  exception 

of  prescription  and  sale  of  litigious  rights,  is  insular,  it  being  a  partial  inscrip* 

tion  made  without  leave  of  court.   11  L.  G.  Bep.,  p.  73,  Lionnaisy  App.,  Guycn^ 

dit  LemoinCy  Besp.     In  Appeal ;  Lafontaine,  G.  J.,  Aylwin,  Duval,  Meredith, 

Mondelet,  J. 

Notiob  op. 

Held,  1.  That  a  party  foreclosed  from  pleading,  is  entitled  to  one  juridical 
day's  notice  of  the  inscription  for  enqu^te  under  the  12th  Vict,  c.  38,  sect.  25. 

2.  That  a  judgment  in  an  action  in  riintegrande  which  does  not  describe  the 
property  affected  by  the  judgment,  will  be  reversed  in  appeal,  on  the  g;round  of 
vagueness.  8  L.  G.  Bep.,  p.  470,  Eenaud,  App.,  Gugg,  Besp.  In  Appeal; 
Lafontaine,  G.  J.,  Aylwin,  Duval,  Garon,  J. 

Held,  The  notice  for  inscription  for  enquite  and  hearing  to  be  given  to  a  party 
foreclosed  under  the  12th  Vict.,  c.  38,  sect.  25,  must  specify  the  day  on  whidi 
.the  enqvite  and  hearing  will  take  place.  9  L.  G.  Rep.,  p  392,  Smith  et  ah  vs. 
QFarrdh    S.  G.  Quebec;  Ghabot,  J. 

Held,  That  the  notice  of  an  inscription  for  enquite  and  hearing  on  the  merits 
at  the  same  time  must  be,  in  all  cases,  of  at  least  eight  days.     5  Jurist,  p.  43, 
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^imifr  V9,  ChfSffm  dU  Xtemome.  8.  0.  Montxeal;  Badgley,  J«  Contraxy  held 
}iy  Berihelot^  J. 

JJM,  1*  Th9t  an  iaaoarqpttiaii  for  enquke  on  plea  of  a  defiandaiit  to  a  saUie 
HtM  ^ler  j^dgmenl  ibr  the  &&  Maroh,  made  on  the  Ist  March,  does  not  allow 
m£Mfllt4^j. 

9t9  VM  PQtjoe  of  aaoh  inaoription  ia  neoewtfy. 

3.  That^  under  the  circnmstanoes,  such  inscription,  and  all  proceedings  thoM- 
V^ifttj  will  be  set  aside  with  oosts.  5  Jurist,  p.  128,-  WkUn^  tb.  Badtawc  and 
Dnhuae  ei  ah  T,  S.    8.  C.  Montreal;  Smith,  J. 

Bx-OPXNmo  OF. 

The  plaintiff 's  attorney  moved  to  be  allowed  to  re-open  his  mjuite,  on  the  ground 
that  he  had  an  understanding  with  the  mayor  as  representing  the  defendants, 
Ihat  the  proceedings  in  the  cause  should  be  suspended  for  a  time,  and  therefore 
that  he  £d  not  attend  the  eng[uite,  which  was  cliDsed  in  his  absence: 

Hdd,  That  such  arrangement  or  understanding  was  not  binding  on  the  defend- 
int's  attorney,  whose  management,  as  dominw  IxtiSf  could  not  be  interfered 
itflu  10  L.  0.  Sep.,  p.  19,  O'Ctmndl  vs.  The  Mayor^&c,^  of  Montreal,  8.  C. 
Kontreal ;  8mith,  J.    8ame  case,  4  Jurist,  p.  56. 

Hddj  In  the  8.  C.  That  a  plaintiff  frill  not  be  permitted  to  fyle  new  answers 
to  interrogatories  mrfaiu  et  articles  on  an  affidavit  made  by  him,  that  from  the 
armaments  of  counsel,  and  the  disturbance  and  conversation  going  on  in  the  Court 
St  enquite  where  his  examination  was  taken  viva  voce,  he  became  perplexed  and 
coDfosed ;  and  that  the  action  will  be  dismissed  on  the  answers  as  made,  no  wit- 
neBBes  having  been  examined. 

In  Apppal  I  That  the  record  will  be  remitted  to  the  Court  below,  for  further 
prooeedings  at  enquite,  each  party  paying  his  own  costs  in  appeaL  10  L.  C.  Bep., 
P-  248,  MosSy  App.,  Douglas  et  cU,,  Besp.  In  Appeal;  Lafontaine,  C.  J.,  Aylwin, 
^val,  Mondelet,  Badgley,  J. 

field,  1.  That  a  party  who  examines  his  adverse  party  as  a  witness,  is  bound 
^^  the  do^e  of  the  enquite,  to  declare  his  intention  to  avail  himself  or  not  of  such 
^^idence,  otherwise  he  can  derive  no  advantage  from  the  evidence. 

2.  That  where  the  articulation  of  facts  of  an  opposant  concerning  the  facts  of 
^  case,  is  not  answered  by  the  plaintiff  contesting,  the  opposition  will  be  main- 
*«ined.  12  L.  C.  Rep.,  p.  399,  Owens  vs.  Dubuc,  and  Campbell,  0pp.  8.  C. 
ttcmtreal;  Badgley,  J.    8ame  case,  6  Jurist,  p.  121. 

Hdd,  That  a  plaintiff  in  an  action  en  homage  will  be  allowed  to  re-open  his 
^'^^y^  to  examine  relations,  inasmuch  as  the  defendant,  by  the  coming  in  force, 
iuing  his  eiijrudto,  of  the  statute  22nd  Vict.,  c.  27,  sect.  51,  had  an  opportunity 
of  exandning  his  relatives  on  the  issues  Taised.  6  Jurist,  p.  251,  Vannier  vs. 
^attiwr.    8.  C.  Montreal;  Badgley,  J. 

^^d,  1.  That  the  contestant,  an  attorney,  having  appeared  by  his  attorney 
.  ^  litem,  will  not  be  allowed  personally  to  conduct  the  examination  of  the  oppo- 
•0*  «B  his  witness. 

^  Nor  can  he  do  so,  although  as  a  practising  barrister,  he  fyles  an  appearance 
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«8  oounael  at  enquHe.    6  Jurist,  p.  295,  AsMMty  in. 
S.  C.  Montreal;  Badg^,  J. 

Held,  That  wbere  a  pluntiff,  pending  his  oi^^  has  obtained  feftyeto  anmd 
Ilia  declaration,  he  will  not  be  allowed  to  proceed  further  with  his  emquUe  nntS 
the  amendment  has  been  made,  and  the  defendant  has  had  an  o^^ortimitjr  of 
pleading  de  novo.  6  Jurist,  p.  301,  Mann  eidl.jfL  Lamhe,  8.  C.  Mootral; 
Badgley,  J. 

Enqu^tb  ordered  to  be  taken  before  the  lieut-gen.  of  the  P^rivotii.  Cobb. 
Sup.,  No.  70. 

BXYIBION. 

. 
Held,  1.  That  a  judge  sitting  in  term,  may  reyise  a  ruling  of  another  jadge 
made  at  enquUe. 

2.  That  a  ruling  at  enquite  is  ill^al,  which  allows  a  defendant  time  to  qflj 
to  the  Court  of  Appeals  firom  a  judgment  dismissing  his  de/ente  en  droit  to  tbe 
declaration,  by  granting  a  suspension  of  enquUe&i  that  purpose  after  notice  gem 
of  such  application.  2  Jurist,  p.  134,  ScoU  tt  al,  vs.  8ooU  et  aL  S.  0.  Hontnili 
Smith,  J.  D.    See  Eyidenos  Commercial  Facts. 

ENQuirs,  on  exceptions  wrongly  dismissed  below.    See  3  L.  C.  Eep.,  p  66. 
''         Suspensien  of  to  allow  time  for  appeal  See  Appeal  Interloontay* 
''         In  Appeal.    See  Appeal,  Enqu6te  in. 
'^         Inscription  for  hearing  without  enquite.    See  Bills  and  Nots, 
payment  of. 

EnquAte,  Limitation  of.    See  Judgment,  Res  Judicata 


ENVOI  EN  POSSESSION. 


Held,  That  the  period  at  which  the  heirs  of  an  absentee  are  entiQed  to  tn 
envoi  en  possession  must  be  determined  by  the  l^al  direction  of  the  oontt} 
according  to  circumstances.     Ex  parte  BdleU  K.  B.  Q.  1817. 

Held,  That  an  action  en  revendication  cannot  be  maintained  by  the  presux^S" 
taye  heir  to  the  estate  and  succession  of  an  absentee,  if  he  be  not  curator  to  tt^ 
estate  of  such  absentee,  or  entitled  to  the  possession  thereof  by  virtue  of  an 
en  possession  or  the  death  of  the  absentee.     Gauvin  vs.  Caron,     K.  B.  Q.  18 


ERREUR  BE  BROIT, 
See  Action,  Eerob. 


ERROR. 

See  Bills  and  Notes,  error  in  date. 


EVIDENCE. 
AooouNT  AT  Bank. 
Held,  That  the  private  account  of  a  party  in  a  cause  sued  as  curator,  i 
banker's,  may  be  proved  and  shown,  where  it  is  estublished  that  the  mooc] 
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Pupate  has  leen  lodged  at  the^anker's  to  the  credit  of  his  priyate  aoooont. 
^Jurist,  p.  S3|  McKenxie  yb.  Ta^fhr.    S.  C.  Montrekl ;  Monk,  J. 

Acts  of  Enjoymint. 

'Heldy  That  acts  of  enjoyment  can  only  be  used  to  explain  the  tenns  of  a 
^g^rant,  sapposingsuoh  tenns  to  be  ambignoos.  3  Rev.  de  Jar.,  p.  371,  Chandler^ 
Ji$f.y  Attorney  Oeneral  pro  Sege,,  Resp.    In  the  Privy  Council,  1845. 

Admission. 

Held,  That  the  aveujudicaire  is  indivisible,  and  that  in  the  case  submiUed, 
Hhe  special  answers  of  plaintiff  contained  a  denegation  of  defendant's  exceptions. 
MoUand  vs.  WiUon  et  dL    1  L.  G.  Rep.,  p.  60.     In  Appeal;  Stuart,  G.  J., 
Panet,  Aylwin,  J. 

Held,  That  an  aveu  made  in  a  pleading  cannot  be  divided.    2  Jurist,  p.  79, 
X^e^vrevB.  De  Montigny,     S.  G.  Montreal;  Day,  J. 
See  also  Evidsncs,  Parol 

Held,  That  a  written  statement  furnished  by  a  savings  bank  to  a  depositor,  of 
his  account  in  the  bank,  will  be  taken  as  evidence  against  the  bank,  where  there 
»  DO  evidence  to  show  error.  4  L.  G.  Rep.,  p.  235,  Morris  et  aL  vs.  Vhwin  et 
ol    8.  C.  Montreal;  Day,  Smith;  Mondelet,  J. 

Held,  That  no  admission  of  facts  can  be  inferred  from  the  contents  of  an  ex- 
ception to  serve  as  evidence.     Such  admission  must  be  express.     Brochu  vs. 
Bwrgo.    K.  B.  Q.  1811. 
Admission  of  Agent.    See  Principal  and  Aobnt. 
Admission  of  former  partner.    See  Pabtnership.  , 
"        See  iNTEftROGATOBY,  9ur  faits  et  articles. 

As  TO  Paeticulae  Words. 

Hdd,  That  witnesses  may  be  called  to  shew  that  a  particular  expression,  in  a 
^^^ouoercial  contract,  is  understood,  in  the  mercantile  world,  in  a  sense  which 
^i&n  firom  its  ordinary  import.     Scholefidd  vs.  Leblond.    K.  B.  Q.  1821. 

■ 

Before  Lord  Mayor  of  London. 

Bdd,  That  evidence  taken  before  the  Lord  Mayor  of  London,  is  admissible  in 
P'^  of  goods  sold  in  London,  under  the  Lnperial  statute  5th  Oeo.  [2,  c.  7. 
^ervB.  Newton.    K.  B.  Q.  1820; 

Beld,  That  an  affidavit  before  the  chief  magistrate  of  a  town  in  Scotland  is 
^^^  evidence  under  the  statute  5th  Geo.  2,  c.  7,  if  it  be  in  other  respects 
^^^^ording  to  that  statute.     Denniston  vs.  Wihon.     K.  B.  Q.  1821. 

Beyond  Particulars. 

Held,  That  a  plaintiff  cannot  give  evidence  beyond  his  bill  of  particulars,  but 
^  defendant  must  object  to  such  evidence  when  it  is  offered  at  enquHe.  Clarke 
^fon^th.  K.B.  Q.  1813. 
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Hdd»  Thai  abiO  of  partioulara  which  is  applljeable  to  any  count  in  the  deelv 
ration  is  sufficient,  but  the  plaintiff  in  bis  eyidenoe  must  be  stiictlj  oonfined  to 
that  count  only  (if  there  is  but  one)  to  which  his  bill  of  particuhurs  can  apply. 
Craig  vs.  Jama.    E.  B.  Q.  1817. 

GOICM^NOBMXNT  PB  PbBUTB. 

Hdd,  1.  That  answers  to /aiu  et  articUi^  or  a  refusal  to  answer,  will  be  con- 
sidered, 88  in  commercial  cases,  an  equivalent  to  the  memorandum  in  writing 
required  by  the  statute  of  frauds. 

-  2.  •  That  a  clerical  error  in  a  judgment  of  the  Superior  Court,  by  which  a 
defendant  was  condemn^  to  pay  £54  4s.,  instead  of  £50  4s.  will  be  corrected 
in  appeal,  and  the  judgment  affirmed  with  costs  against  the  appellant,  if,  on  tlie 
other  reasons  of  appeal,  the  Court  is  against  the  pretensions  of  the  appellant  6 
Jurist,  p.  183.  In  Appeal ;  Levy,  App.,  Sponza,  Besp.  Lafontaine,  C.  J., 
Aylwin,  Caron,  Duval,  J. 

Judgment  below  (Morin,  J.)  confirmed. 

Held,  In  an  action  of  assumpsit  for  money  lent,  that  tU^  plaintiff  may  ezamioe 
a  party  defendant  as  to  his  signature  to  a  noto  in  his  (Plaintiff's)  fiivor,  altbov^ 
prescribed.  6  Jurist,  p.  30.  Bagg  et  vir.  vs.  Wurtele.  S.  C.  Montreal  ]  Bac^ley,  J. 

Judgment  interlocutory  ordering  a  plaintiff  (a  merchant)  to  prove  his  diim 
hj  pieces  authenHque  et  suffisantei,     Pr^yost^,  No.  63. 

CoMMSBciAL  Facts. 

• > 

Held,  That  hiring  river  crafl  is  a  fact  of  a  commercial  nature,  within  the 
meaning  of  the  ordinance  25th  Geo.  3,  c.  2.  Brehaut  et  al.  vs.  Meran.  K.  B. 
Q.  1811. 

So  are  all  dealings  which  in  France  were  cognizable  in.  the  Consular  jurisdic^ 
tion.     Pozer  vs.  Meeklejohn,     K.  B.  Q.  1809.  , 

Held,  That  the  sale  of  a  waggon  and  harness  by  an  hotel  keeper  (cedant  o^ 
plaintiff)  to  the  defendant,  described  as  cuUivateur  et  commergantf  is  a  fact  of  b^ 
commercial  nature,  and  can  be  proved  by  parol  evidence.  6  L.  C.  £ep.,  p.  475^ 
Vandal  YB,  Grenier,     S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  In  an  action  on  written  agreement  by  plaintiffs,  bricklayers  and  masons, 
against  the  defendants,  contractors  in  chief  on  a  railroad,  the  evidence  of  plain-  " 
tiff's  brother  to  prove  extra  work  was  declared  inadmissible  at  enqtiete,  and  parol 
evidence  of  payment  was  admitted  and  plaintiff's  action  dismissed  by  another  ^ 
judge.   Held,  That  parol  evidence  of  extra  work  was  admissible,  and  the  ruling:^ 
at  enqtdte  set  aside  and  also  the  final  judgment,  and  the  case  sent  back  for  the^ 
examination  of  plaintiff's  witness,  although  the  ruling  at  enguite  had  not  been^ 
'  submitted  for  revision  to  the  court  below.     7  L.  C.  Rep.,  p.  27,  Fahey  et  o/.^r 
App.,  Jackson  et  al.j  Reap.     In  Appeal;  Lafontaine,  C.  J.,  Aylwin,  Duval^ 
Caron,  J. 

Held,  In  an  action  by  contractor  for  work  and  materials  on  a  contract  for^ 
building  a  house,  that  the  rules  of  evidence  are  to  be  according  to-the  Englistf^ 
law.  1  Jurist,  p.  17,  McGrath  vs.  Lloyd,  S.  0.  Montreal;  Bay,  Smitka' 
Badgley,  J. 
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Hdd,  7^^  ^  '^  action  of  damages  for  injury  done  to  plaintiff's  wfaaif  by  a 
raft  striking  it,  tha  eridenoe  of  the  pilot  was  not  admissible  for  the  definidant,he 
heaag  the  pacty  guilty  of  the  alleged  negligenee,  and  liabTe  orer,  Lamrin  yb. 
Pollock  et  al.    8.  G.  Montreal ;  Oond^'Rep.,  p.  43. 

Held,  That  the  engagement  of  a  merehant's  clerk  is  a  oommeroiBl  fiict,  and 
that  the  time  o£  the  engagement  and  the  salary  can  be  proved  by  paifol  evidence. 
Perrigo,  App.,  JZiUori,  Besp.    8.  G.  Montreal ;  Gond«  Rep.,  p.  34. 

GOIIPXTBNOY  OF  W1TNX66. 

Held,  1.  That  an  attorney  is  a  competent  witnessfor  the  party  on  whose  behalf 
he  is  conducting  a  suit    So  of  a  counsel. 

2.  The  objection  to  an  attorney  or  counsel  rests  upon  his  bias  and  favor  towards 
his  eBrat.    It  goes  to  his  credit,  and  not*  to  his  competency. 

3.^  The  practice  of  attorneys  and  counsel  testifying  for  clients  in  suits  under 
their  eUaige  reprobated — it  is  an  evil  which  will  work  its  own  cure,  in  the  loss  of 
character  of  those  indulging  in  it.  3  Rev.  de  Jur.,  p.  366;  Little  vs.  JifcKioon. 
8.  G.  New  York;  June,  1848.  N.  T.  Legal  Obs. 

Hdd,  That  in  revendication,  the  son  of  the  plaintiff  is  not  a  competent  witness 
bt  the  plaintiff.    11  L.  0.  Bep.,  p.  290.    In  Appeal ;  See  Aotion  Rxyxndi- 

CATION. 

Held,  In  an  action  of  damages  for  excavating  on  a  lot  adjoining  plaintiff's 
house,  that  the  father  of  plamtiff's  daughter-in-law  is  not  a  competent  witness  fi>r 
plaintiff.  1 L.  G.  Bep.,  p.  306,  McPherton  vs.  Bank  o/B,  N.  A.  8.  G.  Quebec ; 
Duval,  J. 

Held,  That  where  relations  may  be  examined,  as  in  damages  for  the  birth  of 

^  Sl^timate  child,  to  prove  iacts  occurring  in  the  interior  of  the  family,  yet  if 

any  other  of  the  fiicts  in  the  cause  can  be  established  by  witnesses  who  are  not 

relations,  and  such  witnesses  are  not  examined,  the  proof  will  be  held  insufficient. 

2  L.  G.  Bep.,  p.  192,  Caron  vs.  Michaud.  8.  G.  Quebec;  Bowen,  G.  J.,  Duval. 

Iferedith,  J. 

Held,  That  a  person  who  is  to  be  paid  for  services  to  an  incorporated  company, 
.  out  of  the  shares  of  the  company,  which  shares  have  not  been  delivered  to  him,  is 
a  good  witness  for  the  company,  in  an  action  against  theiiL  to  enforce  a  commercial 
ooatnct)  his  interest  being  contingent  and  not  absolute.  4  L.  G.  Bep.,  p.  86, 
iKsfuiedfy  vs.  TheAylnier  Mutual  Steam  MUl  Co.  8.  G.  Montreal;  Day,  Van- 
iUamiy  Mondelet^  J. 

£eld,  That  rdations  within  the  prohibited  degree,  such  as  sisters  and  brother- 
in-law  are  not  temoim  neceeeairei  admissible  to  prove  seduction  in  an  action  en 
^^^^^hratian  de  patemiU.  4  L.  G.  Bep.,  p.  422,  Stewart  vs.  McEdward,  8.  G. 
*^^Jitreal;  Day;  Mondelet,  J.;  Vanfelson,  dissenting. 

^eld.  In  an  action  against  a  defendant  as  having  been  partner  in  a  firm  alleged 
^  b^Ye  been  dissolved  and  insolvent,  that  the  evidence  of  the  other  partner  is 
^'^^^tiiisable,  to  prove  that  the  defendant  was  a  member  of  the  firm.  8  L.  G.  Bep. , 
^*  2^5,  Chapman  vs.  Mauon.  8.  G.  Montreal ;  8mith,  J.  Same  case,  2  Jurist, 
^-  216.  . 
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In  Appeal,  1.  Judgment  below  confinned. 

2.  That  a  donnant  partner  could  only,  under  any  circumstaneeSy  be  held 
reqponaible  for  the'debts  of  the  oo-partnership,  in  so  fiur  as  ^e  had  pn^ted  hj 
sudi  oo-partnersdip.  9  L.  0.  Sep.,  p.  422.  In  Appeal;  Lafontaine,  C.  J^ 
Aylwin,  Duval,  Meredith,  J.    Same  ease,  see  Jurist,  p.  285. 

Hdd,  That,  as  between  traders,  a  clerk  who  had  given  a  receipt  oo  bdialf  of 
his  employer  is  a  competent  witness  to  prove  the  ciroumstanoes  under  whidi  it  wis 
given,  and  that  it  was  given  in  error,  and  made  applicable  to  a  wrong  note.    9  L.  - 
C.  Bep.,.p.  339,  Whitney,  App.,  Clark,  Respi    In  Appeal;  Lafontaine,  C.  l, 
Aylwin,  Caron,  J. ;  Duval,  J.  dissenting. 

See  case  in  Superior  Court,  3  Jurist;  p.  89. 

To  prove  h/avx.    See  Inscription  de  Faxtx. 

Witness  Fees,  Attorney  ad  litem  not  liable  for.    3  L.  G.  Bep.,  p.  109. 

Held,  1.  That  in  an  action  by  a  servant  against  his  master  for  wages,  ti)»   ' 
master  is  incompetent  as  a  witness  to  prove  acts  of  insolence  and  ne^igenoe  qd 
the  part  of  the  servant. 

2.  That  the  master's  oath  must  be  restricted  to  the  engagement  and  mgsB 
paid,  or  advances  of  money  or  value  to  the  servant  10  L.  C.  fiep.,  p.  28,  Strntrt, 
App.,  iSZfie^A,  Resp.   In  Appeal;  Lafontaine,  C.J.,  AyIwin,Mondelet,Bad^,J. 

Held,  That  under  the  statute  22nd  Vict.,  c'  57,  sect  51,  a  co-defendant  may 
be  examined  as  a  witness  for  another  co-defendant.  11  L.  C.  Bep.,  p.  116, 
David  Ys,  McDonald et  al,    S.  G.  Montreal;  Berthelot,  J, 

Same  case,  5  Jurist,  p.  164. 

Held,  1.  That  a  liability  of  a  witness  to  a  party  to  a  suit  disqualifies  the  wit- 
ness firom  being  examined  for  such  party.  • 

2.  That  a  person  who  receives  money  from  the  defendant  before  the  maturity 
of  the  note  sued  on  to  pay  it^  is  not  a  competent  witness  for  the  defendant,  th» 
maker  of  the  note,  to  prove  that  he  paid  it ;  for,  in  the  event  of  a  judgment  for 
the  plaintiff,  he  would  be  liable  over  to  the  defendant  for  the  costs  of  suit,  as- 
damages  for  the  non-fulfilment  of  his  undertaking  to  pay.  2  Jurist,  p.  110, 
IViuer  vs.  Bradford.     S.  C.  Montreal;  Smith,  Mondelet,  Badgley,  J. 

Held,  That  in  an  action  by  persons,  not  traders,  the  evidence  of  the  plaintifffl^ 
nephew  is  inadmissible  to  prove  the  sale  and  delivery  of  firewood.     3  Jurist,  p* 
27,  Desharats  vs.  MurMy,     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  a  stockholder  may  be  a  witness  for  the  corporation,  if  it  appears-^ 
that  he  has  no  interest  in  the  event  of  the  suit.  3  Jurist,  p.  166,  Mou  vs.  Cwr^-^ 
michad  and  The  Montreal  Railroad  Car  Co,,  0pp.  S.  C.  Montreal;  Day,^ 
Smith,  Mondelet,  J. 

Held,  That  a  party  to  the  record  cannot  be  a  witness,  although  not  interested^i- 
3  Jurist,  p.  179,  Ouimet  etal,  vs.  Sinical  et  al.     S.  G.- Montreal;  Mondelet,  J^ 
Contrary  held  in  same  case.     Badgley,  J.,  p.  182. 

Held,  That  a  bankrupt,  father  of  the  claimant,  and  who  has  not  obtained 
certificate  of  discharge,  cannot  be  examined  as  a  witness,  on  contestation  of  tht 
claim,  being  interested.     1  Bev.  de  Jur.,  p.  335,  Murphy  vs.   Murphy, 
Mathewson,  assignee,  cont;esting.     In  Bankruptcy,  Montreal ;  Feb.  27, 1846. 

Held,  That  in  an  action  by  a  Fahrique  for  damages,  parishioners  are  com] 
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atwitofiflBes  for  the  jdaintiff.  Fabrifue  de  Vaudreuil  tb.  Pagnueb.  8.  0.  Moih 
ml;  Coad.  Bep.,  p.  33« 
CoMFBTXNCY  of  maker  as  witnesd  for  indorser.    See  Eyidbmox  Parol. 

DXPOSITION. 

HeU,  That  a  depodtum  cloaedafter  the  riaiiigof  the  Court,  and  in  theabeenoe 
rthe  plaintiff 'b  attorney,  will  be  rejected  as  irr^olarly  dosed.    6  L.  G.  Rep., 

^8,  McDougaU vs.  McDougaU.  S.  G.  Montreal ;  Monk,  Pelletier,  Berthelot,  J. 
•Held,  1.  That  marginal  notes  in  a  depodtion  paraphed,  bat  not  mentioned 
;  the  dose  of  the  deposition,  do  not  render  such  deposition  a  pnllity. 

2.  Bat  the  omission  to  state  whether  the  witness  is  related,  allied  or  of  kin  to 
ther  of  the  parties  is  &tal.  4  Jarist,p.l26,  Zau»!>nYS.Staart  S.G.Montreal; 
ad§^,  J. 

Held,  That  the  omission  to  state  ip  a  deposition  that  the  witness  is  not  inter- 

ited  does  not  vitiate  his  deposition.    Larivi  vs.  Bruncau.    E.  B.  Q.  1821. 

* 

FOBMXB  DbPOSITION. 

Hdd,  That  the  former  deposition  of  a  witness  may  be  placed  in  his  hands  to 
ifiedi  his  memory,  though  taken  in  a  different  case.  1  L.  G.  Bep.,  p.  16,  City 
iaaik  78.  Bonoell,    S.  G.  Quebec;  Meredith,  J. 

DXPOT. 

Bdd,  That  parol  testimony  in  an  action  of  depot  is  admissible,  but  not  with- 
nt  a  eommeneement  depreuve  par  ecrit.    Smith  vs.  OaleskilL  E.  B.  Q.  1812. 

EXPXBTISB. 

Held|  That  a  report  of  experts  will  be  set  aside,  it  appearing  that  the  defendant 
ma  not  notified  of  the  day  fixed  for  the  expertise,  and  that  the  experts  heard 
the  plaintiff 'ft  witnesses,  and  proceeded  ex  parte  against  the  defendant.  6  L.  0. 
Bep.,  p.  482,  WcUere  vs.  Verroneau,    S.  G.  Montreal;  Day,  Smith,  Mondelet,  J. 

Extra  WorkI 

Hdd,  That  in  a  contract  in  writing  for  the  building  of  a  house,  the  stipulation 
ihatiko  charge  for  extra  work  shall  be  made  unless  ordered  in  writing,  does  not 
exempt  the  proprietor  from  answering  on /aits  et  articles  as  to  verbal  orders  given 
^nch  work,  and  that  such  contract  being  of  a  commercial  nature,  parol  evidence 
is  idmiflnble.  6  L.*  G.  Bep.,  p.  260,  Kennedy,  App.,  Smith,  Besp.  In  Appeal ; 
^^tiine,  G.  J.,  Aylwin,  Duval,  Caron,  J. 

Of  Foreign  Law. 

Hdd,  In  an  action  en  separatum  de  hiens,  the  parties  being  married  in  England, 

^  where  there  is  no  evidence  of  foreign  law  it  will  be  taken  to  be  the  same  as 

oon,  Judgment  for  plaintiff.    Parker  vs.  Cochrane,   S.  G.  Montreal;   Gond. 

Bep.,p.63. 

Identitt. 

HeU,  In  an  action  for  a  prix  de  vente  it  is  not  necessary  to  prove  by  parol 
^vidflDoe  the  identity  of  the  property,  to  sustain  a  plea  of  paym^t,  provided  such 
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identity  8a£ELoie&tlj  appears  from  the  deed  of  sale  and  rebapto.    1  L.  0.  Bfl^ 
p.  106.  Moreau  vs.  Richer.    S.  G.  Montreal;  Day,  Smithy  MoDddei,  S. 

Held*  That  %  registrar's  copy  of  a  deed  <^  sale  of  r6a!  estate  is  liol  soflnint 
evidence  of  such  sale,  in  an  action,  brought  hypotheoarily,  against  the  prnduser 
under  such  deed.  3  L.  C.  Rep.,  p.  97,  Njfe,  App.,  vs.  Colville  et  oZ.,  Beq».  Id 
Appeal ;  Stuart,  0.  J.,  Paoet,  Aylwin,  J.;  Rolland,  disBwtii^. 

IMP1B9ECT  NOTB* 

Held,  That  an  imperfect  note  of  hand  may,  in  an  action  by  the  payee  agiiiMt 
the  maker,  be  endenoe  on  the  moniey  counts.  Arnold  vs.  Farran.  K»  B.  Q. 
1811. 

Notarial  Aoti. 

Hdd,  That  a  copy  of  a  notarial  acU  before  one  notary  cannot  be  redeited  in 
evidence  as  an  ticte  authentique.    MivdU  vs.  Boy.    K.  B.  Q.  1809. 

Held,  That  a  copy  of  a  notarial  acU  duly  certified  is  evidence,  in  Ganadi, 
under  the  law  of  England,  in  cases  in  which  the  English  rules  of  evidence  an 
applicable.    MoMcsYn.  Senderson.    K.  B.'Q.  1809. 

Onus  pbobahdi. 

An  opposant,  resident  in  Scotland,  fyled  an  opposition  claiming  a  lepej  <mt 
of  the  proceeds  of  a  farm  belonging  to  the  estate  of  tiie  teBtator,and  was  colkuifted 
in  the  jprojet  of  distribution.  The  report  of  distributioa  was  oontested,  ob  Ab 
ground  that  the  opposant  had  died  before  the  testator. 

Held,  In  the  S.  C.  Montreal;  That  the  onus  prohandi  lay  on  the  oontefltiog' 
party  to  prove  the  all^d  death.    In  Appeal;  That  it  lay  on  ibe  opposttit  to 
establish  his. existence.   11  L.  C.  Rep.,  p.  327,  Amaoitia,  App.,  ircikfot&,B«p. 
In  Appeal;  Lafontaine,  G.  J.,  Aylwin,  Duval,  Meredith,  Moudelet,  J. 

See  JuBY.    Non  obstante. 

'*  Will,  Lkqacy. 

'<  ^  Damages,  Falling  Beam. 

"  Depot. 

*^  ExECXTTiON  to  another  District. 
On  Carriers.    See  Gabbiebs,  N^ligcnce. 
As  to  value  of  good^  seized*    See  Gontbainte  against  Shebiff* 
See  Gontbainte  against  Bailiff. 

Pabol. 

The  plaintiff,  as  representing  his  deceased  wife,  defendant^  daughter,  brooP^ 
an  action  for  tho  value  of  the  use  and  occupation  of  a  fkrm  purchased  by  ^ 
jdaintiff 's  wifb.  The  defendant  pleaded  compensation,  all^;ing  that  the  purob^ 
money  of  the  farm  in  question,  was  paid  by  him  in  discharge  of  his  daughter,  ^^ 
at  her  request..  Tho  plaintiff  fyled  a  special  answer,  setting  up  that  the  defe^^ 
ant  had  bought  the  farm  for  his  daughter,  and  paid  the  purchase  money^  bat  ^^ 
to  discharge,  nor  at  the  request  of  his  daughter,  but  to  carry  out  his^  tbe 
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mi's  wish,  to  give  her  about  as  mii6)i  as  had  been  given  to  the  defendant's 
her  children,  in  his  future  succession  and  in  that  of  his  late  wife.  By  the  deed, 
e  Tender  acknowledged  the  purchase  money  as  received  from  the  purchaser, 
ic  daughter. 

Hdd,  1.  That  verbal  evidence  could  not  be  received  to  prove  that  the  bargain 
r  the  farm  was  made  by  the  defendant,  and  that  he  bought  ai^d  paid  for  it,  and 
lat  such  evidence,  taken  under  objection,  must  be  rejected. 
2.  That  the  special  answer  could  not  be  divided,  or  ti^en  as  an  admission  of 
le  payment  of  the  purchase  money  by  the  defendant,  irrespective  of  the  other 
legations  in  such  answer,  as  to  the  purchase  having  been  made,  and  the  money 
dd  to  equalize  his  daughter's  share.    9  L.  G.  Rep.,  p.  233,  Ltfd^ort  dit  Vil- 
fuuve  vs.  Thitard  dit  Montigny.    S.  0.  Montreal  \  Dp,y,  iT. 
Held,  On  exceptions  pleaded  by  a  woman,  iseparated  as  to  property  from  her 
irf>and,  ailing  that  the  obligation  upon  which  she  is  sue^  was  given  by  her,  for 
sbts  oontraotedby  her  husband  in  violation  of  the  4ih  Vict.,  c.  30,  sect  36,  that 
ral  evidence  may  be  given  against  a  notarial  deed.   9  L.  C.  Rep.,  p.  300,  Jferet2e, 
.pp.,  vs.  FoumUr  et  cd.y  Resp.    In  Appeal ;  Lafontaine,  0.  J.,  Aylwin,  Mere- 
ith,  J.;  Duval  J.,  dissenting.  See  Mr.  Justice  Meredith's  opinion  at  page  347.  lb. 

Same  case,  2  Jurist,  p.  205.     Confirmed  in  appeal;  4  Jurist,  p,  51. 

To  control  or  add  to  written  document.    See  Ooods,  Sale  of.  Warranty. 
ke  Biu^s  AND  Notes,  Protest,  Affidavit. 

Held,  1.  That  the  holder  of  a  note  payable  to  order  and  under  protest,  who 
las  received  another  note  from  the  maker  at  three  months'  date,  retaining  the  first 
lote  as  security  for  the  second,  does  not  lose  his  recourse  against  the  indorsers  of 
ihe  first  note,  who  have  assented  to  the  transaction,  notwithstanding  the  insolvency 
of  the  maker  of  the  first  note. 

2.  That  under  sucK  circumstances,  parol  evidence  may  be  received  to  explain 
i  receipt,  and  the  cdrcumstances  under  which  it  was  given. 

3*  That  the  maker  of  a  note  impleaded  with  the  indorser,  may  be  a  witness 
for  such  indorser.  9  L.  C.  Rep.,  p.  438)  Woo€R>ury,  App.,  vs.  Oarth,  Reep. 
En 'Appeal;  Lafontaine,  C.  J.;  Aylwin,  Duval,  Garon,  J. 

Eeld,  That  in  the  case  submitted,  witnesses  present  were  inadmissible  to 
>rove  a  settlement  by  parol  evidence  between  the  parties,  or  admissions  made  by 
ne  of  them.  10  L.  C.  Rep.,  p.  437,  Rowellf  App.,  Newton,  Resp.  In  Appeal ; 
'«tt€ontaine,  C.  J.,  Duval,  Mondelet,  J.;  A#lwin,  J.,  dissenting. 

field,  1.  That  two  creditors,  not  partners,  may  sue  together  for  the  recovery 
>f  their  debt. 

2.  That  a  contract  of  an  executory  nature  (to  furnish  cordwood  in  the  course 
^  tike  foBowing  winter)  cannot,  under  the  French  jurisprudence,  be  proved 
^  parol  evidence  without  a  commencement  of  proof  jpar  ecrit  3  Jurist,  p.  52. 
^^^'^decm  €t  al.  vs.  Menard.    S.  C.  Montreal; .  Smith,  J. 

B^^  1.  That  the  omission  of  the  ''  y  persiste,"  at  the  end  of  a  deposition  of 
^  ^tsiesB,  is  not  fataL 

^-  That  the  payment  rf  a  promissory  note  i^  between  pai:de6  not  traders,  c^i- 
^^  provied  By  witoesses.  3  Jurist,  p.  232^  Cardm  et  al  vs.  Fintajf  et  ai% 
^'  ^*  Montreal;  Monddet,  J. 
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POWXB  OF  AtTOBNXT, 

« 

Held,  That  a  petitory  action  must  be  dismissed,  the  notarial  deed  to  plabtif 
of  the  land  in  question  being  made  under  a  power  of  attorney,  executed  befae 
witnesses  in  England,  and  affirmed  before  the  Lord  Mayor  of  London,  produced  in 
the  case,  but  not  proved.  7  L.  C.  Rep.,  p.  481,  PuringUm  vs.  Biggins.  S.  C. 
Montreal;  Day,  Smith,  Mondelet,  J. 

As  to  •what  will  constitute  a  power  of  attorney  sufficient  for  sale  of  land. 
See  this  case,  in  which  it  was  held  inter  alia  that  a  sale  of  soccage  land  by  B  in 
the  name  of  a  firm,  under  a  power  of  attorney  to  tiis  partner,  was  valid  althougjii 
not  signed  by  the  purchasers,  and  although  not  executed  m  presence  of  witneases 
nor  under  seal.  7  L.  0.  Bep.,  p.  139,  GwnmingB^  App.  vs.  Quintal^  Beqp.  In 
Appeal ;  Lafontaine,  G.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  In  a  petitor]^ action  where  the  plaintiff's  title  depends  on  the  validiij 
of  a  power  of  attorney  9ous  eeign  privi  executed  in  Upper  Canada,  and  atMed 
by  a  notary  public  of  Upper  Canada  under  his  seal  of  office,  with  a  certificate  of 
the  administrator  of  the  government  of  Uus  province  annexed,  that  the  produetioa 
of  such  power  and  certificates  is  not  sufficient  proof  of  its  execution.  2  Jurist, 
p.  109,  Nye  vs.  McDonald.    S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Power  of  Attorniy,  Ratification  of.  See  Corporation,  Mortmab, 
Bequest. 

Quality* 

Held,  That  in  ex  parte  cases,  the  quality  and  capacity  in  which  the  plamtif 
sues,  and  in  which  the  defendant  is  sued,  are  admitted  by  the  defkult  of  tlie 
latiicr,  and  evidence  of  the  debt  only  is  required.  Berthelot  vs.  BohitaiUe.  K* 
B.  Q.  1813. 

Held,  That  a  defendant  who  does  not  appear,  admits,  by  his  defkult,  tbe 
character  in  which  he  is  sued.    Atdd  vs.  Milne,    K.  B.  Q.  1819. 

Held,  That  a  woman  sued  as  the  widow  of  A  B,  admits  her  marriage  and  tb 
death  of  her  husband  if  she  does  not  plead,  by  exception,  to  the  quali^  mi  , 
capacity  in  which  she  is  sued.     Oesseron  vs.  Canac.  K.  B.  Q.  1820. 

Receipts. 

Held,  That  in  a  commercial  matter,  witnesses  may  be  examined  to  explain  t 
receipt  which  is  ambiguous  in  its  terms.  1  Jurist,  p.  43,  Oarth  vs.  WoodbfUff 
et  ah    S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

See  also  3  Jurist,  p.  89 ;  9  L.  C.  Rep.,  p.  339,  Whitney  vs.  Clark. 

Held,  That  a  receipt  in  full,  given  by  a  clerk  only  empowered  to  give  reo^^ 
for  money  which  he  receives,  is  not  conclusive  evidence.  Munroe  et  ah  vs.  B^f 
gins.    K  B.  Q.  1810. 

Held,  That  in  an  action  for  moneys  paid,  receipts  dated  after  the  service  ^' 
the  sunmions  ad  respondendum  are  not  evidence  of  the  demande.  Bohickaf^ 
vs.  Fraser.     K.  B.  Q.  1817. 

Held,  That  it  is  the  business  of  the  creditor,  when  his  debtor  pays  in  oc^^^ 
t6  examine  and  establish  the  value  of  what  he  receives ;  and  he  cannot^  after  1^ 
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receipt,  dispate  the  qvanium  reoeived;  the  receipt  is  eyidenoe  against  Jiim, 
Mver$  TB.  WhUneif.    K.  B.  Q.  1816. 

Of  Beobipt  with  a  Cross. 

Held,  That  a  receipt,  signed  with  a  cro6S,^in  presence  of  witnesses,  for  a  sum 
exceeding  one  hundred  litres,  is  valid.  12  L.  C.  Bep.,  p.  117,  Ninm  et  ux., 
App.,  DtEUury^  Besp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  DuTal,  Mere- 
dith, Bmheau,  J. 

Same  case  6  Jurist,  p.  161. 

Bboobd. 

Held,  That  the  records  of  the  court  are  higher  eyidence  than  a  deed  of  sals 
bj  its  officer,  the  sheriff.    HdUl  Dieu  vs.  Roxburgh.    K.  B.  Q.  1811. 

Hdd,  Thftt  if  the  record  says  that  the  parties  were  heard,  it  proves  that  thej 
were  present    FiOUm  vs.  GarUi.    K.  B.  Q.  1817. 

Held,  That  a  copy  of  an  original  paper  deposited  of  ^record  in  the  archives 
of  4he  King's  Bench,  certified  by  the  prothoQotary,  is  legal  evidence  of  its  con- 
tents.    TreaMy  vs.  Cole  et  cU.    K.  B.  Q.  1820. 

Bigibtrar's  Copt. 

Held,  That  a  copy  taken  firom  the  enr^iistered  copy  of  a  donation  is  not  evi- 
dence.   Beaudet  vs.  Beaudet.    K.  B.  Q.  1810. 

SuBsoRisma  Wimsss. 

Hdd,  That  evidence  of  the  handwriting  of  a  subscribing  witness,  who  is  proved 
to  be  without  the  jurisdiction  of  the  court,  is  sufficient  if  there  be  also  evidence 
of  the  handwriting  of  the  parties.     CuviUier  vs.  Fraser  et  al,    K.  B.  Q.  1810. 

Held,  That  two  witnesses,  where  the  question  relates  to  two  independent  fiicts^ 
are  recjuired  to  each  fact,  but  when  the  question  relates  to  one  general  conse- 
<{aence,  which  is  to  be  derived  from  several  facts,  one  witness  to  each  sepaflite 
&Gt  is  sufficient.    Bobichavd  vs.  Nadeau.    K.  B.  Q.  1817. 

Tax  of  Witness, 

• 

Held,  That  it  is  the  right  of  a  witness  to  be  taxed  in  the  courtin  which  he  is 
examined  as  n  witness ;  and  he  cannot  bring  an  action  on  a  quantum  meruit  for 
attendance  and  loss  of  time  as  such  witness.  8  L.  C*  Bep.,  p,  236,  Chrrie  vs. 
TJu  ifoyor,  dsc,  of  Montreal.    S.  C.  Montreal;  Smith,  J. 

Held,  That  a  witness  cannot  sue  for  the  amount  of  his  taxation,  but  must 
proeeed "by  execution  against  the  party  who  summoned  him,  under  the  12tliyict.y 
OL  5,  lect  9.    9  L.  C.  Bep., p.  6,  VeiUeux  vs.  Ei/an.    C  C.  Quebec;  Chabot,  J« 

Hdd,  That  the  taxation  of  a  witness,  whose  taxation  appears  on  his  deposition^ 
Mmnot  subsequently  be  revised  by  the  Court.  1  Jurist,  p.  251,  The  Grand 
'Vndb  vs.  Webster.    8.  6.  Montreal;  Day,  Smith,  Mondelet,  J. 

TxMoiN  Nbcxssaire. 

Bdd,  That  a  cousin-german  may  be  examined  as  a  witness  to  prove  acts  of 
^fiiiBiup^  which  ordinarily  takes  place  in  the  interior  of  fianilies>  and  in  presence 
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of  r^lttiopB,  who,  to  a  certain  extent,  are  neoeBsaiy  witnesBea.    4  Zvsa^  p.  36, 
FUvrti  et  al.  vs.  BineUe.    8.  C.  Montreal;  Moi|k,  J. 

Yabiancs. 

Held,  That  an  action  on  an  obli^tion  payable  d  demamde  (if  the  ^etatimi 
makea  d^ult)  is  pot  sapported  bj  eyidence  of  an  obli^alioii  payaUe  6  Umt, 
Lairpux  YB.  Winter.    K.  B.  Q.  1813. 

YxniFiOATioN  d'Eobztures. 

Held,  That  a  vhrification  d'ecriturei  by  witneBsea  eanaoi  be  aOowedy  lafi 
all  other  modes  of  proof  have  been  tried,  and  have  ftiled.  Fownui  va.  Dwert, 

JjL  B.  Q.  181Q. 

Witness. 

Beldy  That  if  a  witness  eats  and  drinks  at  the  expense  of  die  party  by  lAn 
lie  is  summoned,  it  is  not  an  objection  to  his  oompeteiioy,  but  to  hif  credit.  Boom 
TS-Cbwn.    K.B.Q.  1817. 

So  with  ^  obleotion  that  witness  is  a  servant    Caagram  vs.  PdUat.    ]E^ 

Q.1821.' 

Held,  That  if  the  deposition  of  a  witness 'does  not  state  that  he  is,  (ht  is  not, 
of  kin  to  either  of  the  parties,  it  may  be  set  aside.     Slack.vs,  King.    K.  B.  Q* 

1821. 

Held,  JL.  That  ihe  defendant  cannot  be  compelled  to  appear  befinEe  the  retail 
of  a  writ  of  summons,  to  show  cause  why  certain  witnesses^  about  to  leave  tla^ 
Province,  should  not  be  examined. 

2.  That  depositions  taken  in  such  case,  before  the  appearanoe  of  thedefiadan'^ 
are  iO^al,  and  the  Court  betow  should  have  determined  on  the  vali^ty  of  flp^ 
evidence,  so  as  to  afbrd  ihe  party  an  oj^rtunity  of  substitutuig  l^al  evident 
in  lieu  thereof. 

3.  That,  under  such  circumstances,  the  party  whose  evidence  has  been  rejectee 
shotlld  be  allowed  to  re-open  his  etiquUe^  and,  inasmuch  as  the  adverse  party 
not  move  in  limine  to  reject  such  evidence,  each  party  shall  pay  his  own 
2  L.  C.  Bep.,  p.  99,  Mahne  vs.  Tate.  S.  ,C.  Quebec.  In  Appeid;  Bollan^ 
Panet,  Aylwin,  J. 

Held,  That  if  a  witness  is  beyond  the  jurisdiction  of  iha  Court,  his  depodtici^'^ 
taken  in  a  former  suit  between  the  same  parties,  the  matters  in  ISboq  being  tfll 
same,  may  be  produced.  3  L.  C.  Bep.,  p.  58,  Boe  vs;  Jonei.  S.  C.  QuSbep^ 
Duval,  Meredith,  J. 

Hdd,  That  a  witness  cannot  be  sued  in  damages  for  words  used  in  the  ooo^^ 
of  his  evidence  in  court.  3  L.  C.  Bep.,  p.  87,  Bochon  vs.  Frcaer.  S.  0.  Montrei^ 
.  Day,  Smith,  Mondelet,  J. 

Held,  That  motions  £»■  leave  to  exsmine  witnesses  about  to  leave  the  Pi 

r  I 

are  exempted  from  the  operation  of  the  11th  rule  of  practice  (that  no  friotu 
of  a  day,  nor  any  Sunday  or  holiday  shall  be  reckoned)' and  that  notice  of 
motion,  served  on  a  Saturday,  is  sufficient  for  the  presentation  of  motion  on 
If  ond|rv.  10  L.  q.  Be|>.,  p.  383,  Byrne  el  ol.  vs.  I^iHnmmi^  uA  i^«r, 
^/C.  ^ebec;  Tasohareaiii  J. 


Sddy  That  there  is  nothing  ifie^  iif  infainining  the  same  witness  twioe  on 
balf  of  tiie  same  iMurty,  and  that,  in  this  aaae^  the  seoond  depositioB  WQi^ld  not 
Teyected.    2  Jurist,  p.  93,  St,  Denis  vs.  Grenier  et  mV.    S.  C.  Montreal. 
Held,  That  a  witness  eannot  be  examined  a  second  time,  in  the  same  case,  by 
e  party  [nodacing  him,  imless  wiih  letkve  of  the  court,  on  special  application. 
Jurist,  p.  238,  Josq>h  vs.  Morrow  et  al.  '  S.  C.  Montreal;  Badgley,  J. 
Held,  That  a  party  to  a  suit,  who  has  answered  interro^tories  eur  /aits  et 
tHdes,  m£j  be  ^jtattiiied  as  an  ordinary  witadeset.    5  Jurist,  p.  2^S,  Baikjf  ts.. 
ktteiizie  d  al.    S.  C.  Moi^treal ;  ttonk,  J. 
It^rnrsdS,  Conthiiiite  agaiittt.    See  CoNTKAnrrii  a[gain&t  Witne«(. 
<<       dbout  to  leaie.    See'&nqain. 
*^        number  of    /Se^  PMALTt,  I^enal  Staltute. 
'  triDXiioii  tf  Parta^.    See  Action  PiTtroET,  Tradition. 

«  Bankruptcy,    ^ee  Bankbuft,  liiVidence. 

«  Bills  aiid  Notes.    /Stse  Bills  and  Notts,  Proof  of 

<<  Sla^kider.    See  Damaoxs,  SiSindM. 

^*  Talue  of  lost  goods.  See  Oath  ;  also  Cahbtiim,  proof  of  tahie^. 

"  in  Qui  Tam.  actions.    See  Pxnal  Statute.   * 

'<  of  Publication  of  Newspaper.    See  Nkwspapxb. 

'^  of  Notes  and  Protest  of  Bills.  See  Bills  and  Notks. 

''  to  vary  written  contract. .   See  Bills  and  Notis,  F^rotas^ 

Affidavit. 

^^  of  payment  of  note.    /See  Bills  and  NoTiBS,  to  get  back  note. 

«  as  to  value  of  missing  goods.    See  CarrixBt— Oath. 

'^  of  Remise.    See  Damages,  joint  and  several; 

''    <       agunst  third  party.    See  Fraud,  Insolvency. 

**  Corroborative.    See  Damages,  Slander. 

"  how  governed.    See  Lex  Looi. 

"  ofrelalions.    ^ee  Enquete,  reopening. 

''  See  Criminal  Law,  Evidence. 

^  Admission  in  Pleading.  .See  Damages,  Arrest,  Attachment. 


EYOCATION. 

Fee  of  Officii  *  • 

BiU,  That  the  words  ''  fee  of  office,"  do  not  apply  to  cases  of  costs  of  action 
*%ad  to  have  been  taken  too  hi^,  so  as  to  give  ground  for  evocation.  6  L.  C. 
^  Pb  474,  Derome  vs.  La/and,    S.  C.  Montreal ;  Day,  Yanfelson,  Monde- 

Rente  YiAQiRB. 

IvoQation  from  Commissioners'  Court  allowed  in  an  action  for  rente  viag^. 
^  Donation. 


EXCEPTION  A  LA  FORME. 

AeePLBADINO.  I 


» 
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EXCHANGE. 

Fraud  in.    See  Fraud,  Exohanqs. 


EXECUTION. 
Exemption  fbom  gsizuBi. 

Held,  That  books  of  aoooont,  titres  da  areanee^  and  papers  of  the  defiBodttt) 
in  his  possession,  are  not  liable  to  attachment,  Bont  non  Ma/kUsablei.  5  L  C. 
Bep.,  p.  299,  Frater  vs.  LoiseUe.  S.  C.  Montreal ;  Day,  YanfeLson,  Hondebk^  J. 

Held,  That  moneys  payable  by  the  revenae  inspector,  for  serrioes  rendered  bj 
an  informer,  under  the  14th  and  15th  Vict,  c.  1^00,  are  not  liable  to  seinreii 
the  inspector^  hands.  8  L.  C.  £ep.,  p.  287,  LecUre  ys.  Caron  and  Lemem^ 
T.  8.    C.  C.  Quebec;  Chabot,  J. 

Held,  That  the  sword  of  a  military  officer  is  exempt  from  'seizure  as  being 
part  of  his  necessary  military  equipments.  8  L.  C.  Bep.,  p.  511,  Wade  vs.  Au- 
«ey  and  Huuey^  0pp.    C.  C.  Quebec )  Chabot,  J. 

Formalities  of. 

Held,  That  the  old  formalities  of  the  saine  execution  against  immovaUei 
are  no  longer  required.     Volante  vs.  Drapeau,    K.  B.  Q.  1818. 

Held,  That  the  formalities  of  the  oommandement  required  by  the  code  d?il 
upon  a  eaitie  of  movables,  are  not  now  required  upon  the  execution  of  a/y* 
de  hanie.    Eohinson  vs.  WiUiatM  et  ah    K.  B.  Q.  1818. 

Held,  That  an  opposition  d  Jin  d'annvller^  founded  on  the  want  of  a  pnoa 
verbal  of  seizure  of  immovables  cannot  be  maintained.  Pozer  vs.  VEtptroiMU 
K  B.  Q.  1812. 

Held,  That  if  an  opposant  is  ruled  to  fyle  his  moyene  in  three  days,  and  doa 
not  fyle  them,  his  opposition  will  be  dismissed  on  motion.  Henderson  vs.  GaJar- 
neau,     K.  B.  Q.  1813.     Dalhw  vs.  Blackstone.  K.  B.  Q.  1819. 

Held,  on  opposition.  That  the  absence  of  a  date  in  hprooes  verbal  of  seisoi* 
of  real  estate  is  fatal.  Eaaette  vs.  Dalrymple  and  Dalrymple^  0pp.  S.  C. 
Montreal;  Cond.  Rep.,  p.  54. 

The  adjudication  of  a  floating  dock  was  held  illegal  and  voidable,  the  peri} 
upon  whom  it  was  seized  not  having  been  previously  requested  to  pay,  and  ^ 
copy  of.  the  saisie  not  being  lefl  with  the  party  miti,  and  the  bailiff  who  gs^ 
the  notice  of  sale  not  being  authorized  to  do  so  by  the  sheriff,  the  purdiaa^ 
being  the  agent  of  the  sain,  and  the  place  of  sale  not  being  indicated.   The  aeti^'^ 
was  en  revendication  by  the  assignees  of  a  bankrupt.     The  defendant,  the  adf^^ 
dioataire,  set  up  title  under  a  sheriff's  sale ;  the  plaintifife,  by  their  special 
allied  fraud  and  the  want  of  the  formalities  referred  to.     The  sheriff's  sale 
ill^al  and- voidable,  and  was  set  aside  in  the\x)urt  below.  Stuart,  Bowen,  F 
J.     In  Appeal;  Bolland,  Chabot  and  Angers,  J.  held  the  title  absolutely 
and  void,  by  reason  of  the  informalities  in  the  seizure,  the  insufficient  notice, 
mode  and  manner  of  the  sale,  and  the  unjustifiable  conduct  of  the  ctdfudioaU^' 
defendant.     1  L.  C.  Bep.,  p.  71,  Longman  vs.  Boss  et  al. 
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Held,  That  shares  in  the  stock  of  an  unincorporated  company  cannot  be  taken 
in  execution  in  the  manner  provided  by  the  12th  Vict.,  c.  34,  for  the  seizure  and 
sale  of  shares  in  incorporated  companies.  1  L.  G.  Rep.,  p.  92,  Bruneau  vs. 
Fofhroohe,    8.  C.  Montreal ;  Day,  Vanfelson,  Mondelet,  J. 

Held,  That  in  the  execution  of  a  writ  of  Mine  revendicatum  it  is  not  neces- 
Bazy  that  a  bailiff  should  be  accompanied  by  a  recors,  1  Jurist,  p.  81,  Dujar- 
iin$  vs.  Dubois,  .  S.  C.  Montreal^  Day,  Mondelet,  Chabot,  J'. 

Held,  As  above,  in  case  of  a  taisie  execution,  1  Jurist,  p.  188,  Ouilfoye  vs. 
TcUe  et  al,  and  TaU,  0pp.    S.  G.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  an  execution  issued  on  a  judgment  against  several  defendants 
jointly,  directed  against  one  of  them  for  the  whole  debt  is  illegal,  and  will  be  set 
iside  on'  opposition,  without  even  a  tender  of  the  amount  justly  due  by  such 
defendant.  3  Jurist,  p.  118,  McBean  vs.  DeBartch  et  al,  and  Drummondy  0pp. 
B.C.Montreal;  Badgley,  J. 

Hdd,  That  where  two  executions  issue  at  the  suit  of  different  plainti^  against 
the  same  defendant,  it  is  irr^ul^  to  unite  both  seizures  in  one  procea  verbal, 
3  Jurist,  p.  119,  Sanderson  vs.  Botf  dit  Lepensie  and  0pp.  S.  C.  Montreal; 
Bmith,  J. 

So  held  in  Appeal,  Falliser,  0pp.,  vs.  Boi/  dit  Lepensie,  Rcsp.  4  Jurist,  p. 
208.     Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Held,  That  on  a  venditioni  exponas  as  to  movables,  a  proces  verbal  de  recolle- 
ment  is  not  necessary,  and  is  useless  under  the  ordinance  of  1785,  sect.  32. 
Opposition  dismissed.  1  L:  G.  Rep.,  p.  279,  Lesperance  vs.  Lan^evin,  S.  C., 
Montreal ;  Smith,  Vanfelson,  Mondelet,  J. ;  Mondelet,  J.,  dissenting. 

LbVY. — POUNDAQE. 

Held,  that  moneys  received  by  the  sheriff  from  the  defendant,  after*  seizure  of 
eiecta,  but  without  sale  thereof,  are  not  liable  to  distribution  amongst  defendant's 
creditors,  who,  by  their  oppositions  alleged  defendant's  deoonJUwre,  1  Jurist, 
p.  85,  Rgan  et  al.  vs.  Woods  et  al,   S.  G.  Montreal ;  Smith,  Mondelet,  Ghabot,  J. 

On  motion  against  the  sheriff,  Semble,  That  under  the  Gonsolidated  Statutes 
of  Lower  Canada,  c.  95,  the  sheriff  is  entitled  to  poundage  of  2^  per  cent  on  the 
judicial  sale  of  property  in  all  cases,  whether  he  receives  the  money,  or  whether 
m  bond  is  given  as  provided  by  law. 

•  Held,  That  the  court  could  make  no  order  against  the  sheriff  on  a  rule,  and 
that  if  he  takes  more  than  the  law  allows  him,  an  action  to  recover  the  sum 
overpaid  is  the  proper  remedy.  Motion  dismissed.  12  L.  C  Rep.,  p.  189, 
-^hke  et  al,  vs.  Panet  et  al,    S.  G.  Quebec;  Stuart,  J.  • 

Saisie  Arret. 

Ulie  firm  of  S.  &  W.  H.,  in  Lower  Canada,  being  indebted  to  J.  W.,  transferred 
K  promissory  notes  to  a  factor  on  his  account.  At  the  time  of  the  transfer,  S.  & 

«.  H.  were  en  deconfiture  ;  a  saisie  arrit,  having  subsequently  issued  by  other  of 
^^tors  of  S.  &  W.  H.,  the  75  notes  in  the  hands  of  the  debtor  were  attached. 

^dd,  1.  In  the  Privy  Council,  That  the  transfer  having  taken  place  bef<»re  the 
^^^catimi  of  the  saisie  arrit  was  valid  by  ihe  French  law  in  force  in  Lower  Canada. 
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• 

2«  A  eommiasum  for  the  ezammation  of  witnesseB  in  Canada  to  ptore  mtsk 
dwomfiiurt  refnaed. 

SenMey  By  the  old  French  law  prevailing  in  Lower  Canada^  all  crdommafim 
not  registered  are  void.  ^  Rev.  de  Jar.,  p.  427,  HutekuMon^  -^I^m  OiUmfii  tt 
oiLy  Re^. 

Held.  That  a  seusore  under  a  writ  of  JUri/acias  of  movables,  deposited  wilh 
and  in  pessession  of  j^ntiff  is  bad,  that  the  proceeding  ^oold  have  beoa  hf 
ioiine  arrit,  1  L.  G.  B^.,  p*  114,  MorrU  vs.  Antrobui  and  AnUrobuM^  Oppi  8. 
C.  Montreal;  Day, 'Smith,  Yanfelson,  J. 

Held,  That  a  tier*  saiti  may  be  permitted,  onoaose  shown,  to  makahii  dedi- 
ratioD,  after  execution  issued  against  him  by  defiiolt.  1  L.  0.  Bq^.|  p.  UO, 
Andrew*  vs.  RoberUan.    S.  0.  Quebec;  Bowen,  0.  J.,  MerediUi,  J. 

See  3  L.  0.  Bep.,  p.  80,  Boy  vs.  Scott  and  Lemerurier  et  a/.,  T.  S.  S.  C. 
Montreal;  Day,  Smith,  Yanfelson,  J. 

Hdd,  That  the  signification  of  a  saitie  arrU  on  defendant  by  a  creditor  of 
plaintiff  will  not  stay  proceedings  on  execution  against  defendant,  bat  the  detel- 
ant,  to  stay  proceedings,  must  tender  or  deposit  the  amount  of  the  jod^Mi^ 
against  him  in  debt,  interest  and  costs.  4  L.  G.  Bep.,  p.  142.  Duvtmal^yi^ 
De89aule9,    In  Appeal ;  BoUand,  Panet,  Aylwin,  J! 

Held,  That  where  a  defendant  has  left  the  Province  after  judgmeat,  and  iMi 
no  domicile  therein,  it  is  necessary  that  the  writ  of  <aine  arrU  aftmr  judgneaft  be 
served  on  him.  10  L.  G.  Bep.,  p.  21,  Hogan  vs.  Geron  and  The  Bamk  ofMmr 
real,  T.  S.    S.  G.  Montreal ;  Berthelot,  J.    ' 

Held,  On  demurrer  to  an  exception  d  la/ifirme  which  set  up  the  irregolari^  tf* 
the  affidavit,  and  denied  the  all^ations  contained  in  it,  as  to  ihe  concealing  or 
doing  away  with  the  property  to  defraud,  and  affirmed  that  defendants  hadabrtpt 
acted  in  a  l^al  and  open  manner  in  their  business. 

Held,  1.  That  the  defendants  might  l^ally  attack  the  validity  of  the^aepW 
de  eaisie  arrH,  by  an  exception  to  the  ferm. 

2.  That  the  court  below  should  have  ordered  proof  before  deciding  on  tie 
answer  in  law. 

3.  That  not  having  done  so,  the  judgment  below  maintainii^  the  ilhswer  in  ktf) 
will  be  reversed,  and  the.parties  ordered  to  an  enquUe.  12  L;  0.  Bep.,  p^  Mi 
Leslie  et  al,,  App.,  Molsons  Bank,  Besp.  In  Appeal ;  Lafontaine,  G.  J.,  Ayl- 
win, Duval,  Meredith,  Mondelet,  J, 

Held,  As  in  No.  1  above,  and  exception  to  the  form  maintained,  andjoMe  tfrrlt 
set  aside.  Judgment  for  plaintiff  for  debt.  Biroleau  dit  Lafle^r  vs.  ZeM 
G.  G.»St.  Scholastique;  Badgley,  J. 

Held,  That  a  «ame  arrU.  before  judgment  for  the  recovery  of  a  debt,  ptrto^ 
which,  at  the  institution  of  the  action  wap  not  due,  but  which  became  due  darisj^ 
the  pending  of  the  action,  will  be  maintained  under  the  circumstances  of  W& 
ease,  and  the  judgment  of  the  court  below,  condemning  the  defendant  to  paf  ^^ 
whole  debt  maintained.   1  Jurist,  p.  104,  Prefontaxne,  App.,  Frevoii  ei  al,  B»c^' 
In  Appeal ;  Lafbntaine,  G.  J.,  Aylwin,  Duval,  Garon,  J. 

The  ruling  as  given  in  the  Jurist  was  declared  inaccurate  by  Mr.  Ju^^^^ 
Aylwin  at  the  hearing  of  a  subsequent  cause. 
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Heia,  flitl  a  loibfe  d^rtti,  aftdr  jad|gineiit,  wiB  nlot  bedSnnisMI  oil  moeiem,  for 
being  letnrned  into  court'  tf  ixj  too  late.  3  tTurist,  p.  97,  JfbZiOfi  Vs.  BatroujJk: 
liid  ti^lbfift'o/i^ofilreal,  T.  S.    El.  G.  Bfonbeal;  iSondelet,  J.    - 

Held;  That  a  wrii  6t  mi$U  arrit  dler  judgment;  wnriot  be  iflsned  and  fieirfpd 
ifpon  a  tbf$  «fin  leexdent  in  Upper  Canada.  S  Jurist,  pi.  329*^  MeKehxie  et  ah 
▼8.  Daugliu^  and  Bonn  et  al,  T.  S.    S.  C  Montr^';  SmitJi,  J. 

HcM,  l*bat  awrit'df  tbui^  atirH  after  judgment,  must  be  served  upon  the- 
defendant  within  the  same  delay  as  an  ordinaary  writ  of  summons.  6  Jurist,  p.  45, 
MtLaartna  al. ts.  £^tt€hes(fn  and  Fra$er,  T.  S.    0.  G.  Montreal;  Bertsbdot,  J. 

Bhdfii  idthout  titl6  or  or3anndnte  deJuMtice  set  adidd.    Pr^vost^,  No.  95. 
.  Kot  to  be  miode  on  hUUu  <m  prcme9ies96u$  gei^privi.    Cbns.  Sup.,  No.  29. 
.  SaUk  dtrk  declared  vaKd,  for  the  rev^enues  present  and  ftiture,  of  aseignioiy. 
fJtfoL  Sup;,  No.  3d. 

Tins  Saisi. 

H^  That  a  tUrt  $aid^  condemned  by  dAuh,  myberriie^ed  from  the  con- 
AsmnatioD,  at  the  next  following  term.  Cfraig  yb;  Ca$mon  and  ^iMbon,  T.  & 
Bediz^J.  K.B.Q.  184&. 

Held,  That  the  dedahition  of  a  tien  join  is  eonduiBiYe  mitil  it  is  obntestM 
mi  ^Bfomi.  jSbitiA  vs.  AmriM.  K;  B.  Q.  1S09.  So  in  ibfterUon  wi.  A/- 
fmgtem.    K.  B.  Q.  1821. 

BeUy  Hat  an  answdr  by  a  tierrt^kij  whicb  would  be  no  answer  to  hdemtmde 
bgr  his  ctedito^j  is  no  answer  to  the  soMMtant.  BrehautyB.Ij<mpreteial.  K. 
B.  Q.  1818. 

Held^  That  a  tiin  saM  who  refoses  to  deliver  up  articles  sdied  in  his  pos- 
«Won  18  guiltf  of  contempt.  Fer^fwon  vs.  JUiUar  and  Hooker^  T.  S.  K.  B. 
Q.1813. 

Held,  Thai  the  amount  of  a  note  payable  to  order  cannot  be  atitaohed  in  the 
buds  of  the  miiker  as  tien  saiii.    Shore  vs.  Hoyt  et  ah    K.  B.  Q.  1813. 

Held,  That  udefls  a  (lerv  som  be  liable  as  to  his  creditor  to  a  otmlmifile  jpor 
QH^  no  a{q^iCation  on  tbe  part  of  the  iaigMiUmit  fbr  such  cowtrcmH  could  be 
■ada  iiK  France ;  a  motion  fbr  a  oa.  sa.  on  a  notarial  obligation  was*  therdbr^. 
li$eoted.    BBmmU  vs.  Leblond  and  Quinn,  T.  S.    K.  B.  Q.  1821. 

Hflldi  That  in  ev^ry  case  of  ^aine  arrk,  the  defendant  must  b^  summoned,, 
otherwise  no  proceedings  can  be  had  even  against  a  tiers  saiii  by  default.  iVior 
ni  Ihkmar  and  Heath,  T.  S.    K.  B.  Q.  1816. 

BUd,  That  proceedings  against  a  Here  taUi  will  not  be  suspended  1^  ait 
■dNial  by  defendant,  if  the  appeal  was  not  allowed  for  want  of  security.  Perramlt 
y^  iforyui.    K.  B.  Q.  1816. 

Held,  That  the  declaration  of  a  tiers  saisi  must  be  positive,  "I  do  not  owe,"^ 
^^IAmSL  owe  at  a  time  certain,"  not  '*  I  may  owe; "  therefere  when  it  waa 
tf^^f^fihk  that  Ha  debt  depended* upon  a  contingency,  the  tiers  saisi  was  discharged. 
^IhsotdyB.  ^ppinpton.    K.  B.  Q.  1821. 

Beld,  That  if  the  sheriff  seises  properdin  the  hands  of  A,  undera  writ  whiob 
''^HlnriieB  Um  to  seiie  property  in  the  hands  of  B  only,  the  seisure  is  null.  Let 
■^   Ibyfof.    E.B.Q.1811. 
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Held,  That  an  oppodtion  dyEw  d^aiMMder  eannot  (generally  speakuag)  be 
Gained  by  a  tier9  tain.    Martd  vs.  CoMkuiHn.    K.  B.  Q.  18^1. 

Held,  That  under  the  95ih  role  of  praotioe,  a  opntestation  by  plaintiff  of  a 
^eolanction  of  a  twn  tauiy  on  an  attachment  after  jndgment,  will  be  rcrjeeted,  if 
not  made  within  the  eight  days  limited  by  the  role.  6  L.  C.  Bep.,  p.  71.  8. 
C.  Montreal;  Day,  Smith,  Mondelet,  J. 

So  in  Warner  vs.  Blanchard.    2  Jurist,  p.  73.    S.  G.  Montreal;  Smith,  J. 

See  contra,  note,  p.  72,  Dub4  vs.  DM. — lb. 

Held,  1.  That^  in  contesting  the  declaration  of  a  Hen  iaUi,  allegationa  HhfA 
Hke  tiers  saiei  reoeiTed  from  his  debtor  goods  for  sale  on  comnussioii,  and  ftr 
juife  keeping  and  custody  until  public  sale,  according  to  the  usage  and  eustoa  cf 
trade  and  of  merchants  of  a  particular  place,  and  that  by  such  usage  and  ooita 
the  tiers  saiei  was  bound  to  insure  the  goods,  are  sufficient,  if  proved,  to  reads 
the  tiers  saisi  liable  to  the  contesting  party,  in  case  of  loss  by  fire  without  snok 
insurance. 

2.  So  also  in  case  an  agreement  is  alleged  between  the  debtor  as  oonsigiior 
«nd  the  Hers  saisi  as  conmgnee,  that  such  goods  were  to  be  insured.  6  L.  0. 
Bep.,  p.  89,  Elliot  et  «Z., App.,  vs.  Ryan  et  al., Besp.  In  Appeal;  Lafimttiae, 
d.  J.,  Aylwin,  Duval,  Oaron  J.  Same  case.  S.  0.  Montreal ;  Cond.  Bep.,  p^  69. 

Held,  That  where  a  defendant  has  left  the.province  after  action  brought,  til 
has  no  domicile  therein,  it  is  unnecessary  to  serve  him  with  a  writ  of  saieie  ank 
afterwards  issued,  the  writ  being  a  proceeding  in  the  nature  of  an  execution.  6 
L.  G.  Bep.,  p.  148,  Mettayer  et  al.  vs.  McOarvey  and  Mettayer  ^  oX.  T.  8.  & 
C.  Montreal;  Day,  Smith,  Mondelet,  J. 

A  tiers  saisi  made  a  declaration  to  the  effisct  that  certain  moneys  ootteetel 
under  an  assignment  from  one  of  the  defendants,  were  placed  in  his  hands  ftr 
distribution  among  the  creditors  rateably,  who  should  grant  such  defendsnii 
dischaige,  and  that  the  respondents  refused  to  accept  their  proportion  on  Om 
terms,  was  condemned  to  pay  over,  to  the  plaintiffs,  the  balance  mentioned  inkl 
•declaration,  without  notice  of  inscription,  or  contestation  of  his  declaration. 

In  Appeal,  Held,  That  such  judgment  was  properly  rendered,  there  bdngio 
'evidence  of  ihe  insolvency  of  the  assignor,  or  of  the  existence  of  other  crediftoKi 
and  nd  application  by  the  tiers  saisi  to  have  the  moneys  paid  into  court    Jft" 
FarlanCf  -^PP-)  -^^  ^  ^^'i  Besp.  In  Appeal;  Lafontaine,  G.  J.,  Aylwin,  Duv*^ 
•Csron,  J. 

Held,  That  in  ihe  case  submitted,  the  respondents  were  in  possession  of  d^ 
effects  seized  by  the  appeUant,  as  belonging  to  the  defendant,  and  that  therefio*^ 
the  seizure  by  saisle  arrH  issued  in  the  cause,  was  null  and  void.    8  L.  G.  K^ff"* 
p.  340.     Tremblay,  App.,  and  Noad  et  al.,  Besp.     In  Appeal ;  Lafontaine,  ^* 
J.,  Aylwin,  Duval,  Garon,  J. 

Held,  That  a  tiers  saisi,  with  whom  the  defendant  had  deposited  notes  m  ^^ 
(defendant's)  favor,  will^  be  ordered  to  deliver  the  notes  into  the  hands  of  the 
ihonotary  of  the  court.     11  L.  G.  Bep.,  p.  284,  McKay  e^  ol.  vs.  Demers 
Fauteax,  T.  S.     S.  G.  Montreal ;  Bad^ley,  J. 

Held,  1.  That  a  contestation  by  plaintiff  of  the  declaration  of  three  tiers 
ihe  three  declarations  being  one  and  the  same,  maybe  made  by  one  coni 
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2.  That  a  mnde  arrU  is  a  mode  of  ciimg  pariiea  to  appear ;  and  that  a  iUr$ 
ain,  whose  deolaratioii  is  contested,  becomes  a  defendant  in  the  canse,  bonnd  to 
inswer  the  contestation  of  his  declaration,  and  liable  to  be  condemned  alone,  or 
ointlj  and  severally  with  others,  according  as  the  debt  is  due  by  him  solely,  or 
mnUy  and  seyeraUy  with  others/ 

3.  That,  in  the  case  submitted,,  the  allegation  of  acts  of  dol  and  fraud  common 
10  the  three  tier$  $auU  and  to  the  de^ndant,  committid  by  concert  and  coUu- 
don  between  them,  and  carried  out  to  the  prejudice  of  the  plaintiff^  is  sufficient, 
f  proved,  to  warrant  a  joint  and  seyeral  condemnation  against  them.  7  L.  C. 
lep.,  p.  318^  McFarlane^  -^PP-i  WhiUford,  Resp.  In  Appeal;  Lafontaine,  C. 
r.y  Aylwin,  Duval,  Garon,  J. 

.Same  case,  1  Jurist,  p.  49 ;  In  S.  G. ;  see  3  Jurist,  p.  163. 

Held,  That  where  the  declaration  of  a  tiers  saiti  refers  to  documentary  evi- 
lenoe,  he  may  be  required  to  produce  and  fyle  copies  in  support  of  his  declara- 
ion.  2  Jurist,  p.  167,  Forsyth  vs.  The  Canada  Baptist  Mssianary  Societif 
Jid  Leeming  et  ah,  T.  S.    8.  G.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  1.  That  a  bank  is  not  responsible  on  a  contestation  of  its  declaration 
m  m  Hen  saisi  for  a  sum  of  money  received  from  government,  by  its  cashier  at 
Toionto,  in  his  capacity  of  attorney,  and  which  was  by  him  transmitted 
hiou^  his  bank  at  Toronto  to  the  branch  at  Montreal,  by  a  draft  made  in  favor 
if  the  firm  of  which  he  was  attorney,  which  was  paid  in  good  faith  at  Montreal 
to  one  of  the  partners,  although  such  payment  was  made  after  the  death  of  one 
of  the  partners. 

2.  That  where  a  bank  has  paid  away  money  in  good  faith,  it  cannot  be  held 
xwponsible  by  contestation  of  its  declaration  as  tiers  saisi,  but  must  be  sued  by 
direct  action.  * 

Semble^  Th^t  a  bank  cannot  be  an  attorney.  9  L.  G.  Hep.,  p.  257,  Lynch  vs. 
McLennan  and  Bank  of  Upper  Canada,  T.  S.     S.  G.  Montreal ;  Smith,  J. 

Same  case  3  Jurist,' p.  84. 

tHeld,  That  in  case  of  a  saisie  arrit  after  judgment,  it  is  not  necessary  to  #ig- 
oily  the  writ  upon  a  defendant  who  is  absent  from  Lower  Ganada.  2  Jurist, 
>.  80,  Jones  vs.  Saumur  9Jki  Leroux,  T.  S.  S.  G.  Montreal ;  Day,  Smith,  J. ; 
Sonddet,  J.,  dissenting. 

Seld,  That  by  the  98th  rule  of  practice,  a  contestation  of  the  declaration  of  a 
£«rf  Mwi  after  judgment,  must  be  fyled  within  the  eight  days. 

Semble^  That  with  leave  of  court,  it  may  be  fyled  after  the  delay.  3  Jurist, 
^-  56,  Bntneau  vs.  Charlebois,  In  Appeal ;  Lafontaine,  G.  J.,  Aylwin,  Duval, 
3»«m,  J. 

Sdd,  That  a  defendant  has  no  interest  in  contesting  the  declaration  of  a  tiers 
*^^*,  on  the  ground  that  the  goods  of  the  tiers  saisi  are  under  seizure  for  the 
^XioiiQt  admitted  by  him  in  his  declaration  as  due  to  defendant,  and  that  such 
^^^testation  will  be  dismissed,  on  a  demurrer  fyled  by  the  tiers  saisi.  4  Jurist, 
!*•  299,  Constable  vs.  Gilbert  and  Simpson  et  al.,  T.  S.  S.  G.  Jlontreal;  Ber- 
'^bt,  J. 

-Keld,  1.  That  a  voluntary  assignment  by  an  insolvent  debtor,  with  the  sane- 
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tidn  of  an  hiB  orediton  but  obe,  wbseh  oontainB  a  ofanue  lluift  flie  debtor  is  to 
hanre  a  foil  diaeharge,  is  inoperatlYo  against  saoh  dissentiiig  oredltor. 

2.  That  saoh  dissenting  creditor  may  attach  by  Mwte  orrH  the  debtor's  estate 
as  well  in  the  hands  of  the  assignees,  as  in  the  hands  of  a  vendee  to  niiom  ttey 
have  sold  the  whole  estate. 

3.  That  sach  vendee  is  aceoantable  to  the  dissenting  eredilor,  notwithstandiiig 
the  assignees  have  ackaowledged  payment  in  fall  of  the  price  stitrahted,  and  Hut 
ha  and  the  assignees  most  make  a  declaration  statii^  tiie  goods  and  moiwif^ 
recetved. 

4.  That  the  declarations  in  sach  deeds  make  proof  against  the  partieB  thsnto, 
bat  not  against  the  dissenting  creditor.  5  Jarist,  p.  106,  MeParUme  et  oL  App.  w. 
McKenzU  et  aLy  Besp.  In  Appeal ;  Lafontaine,  C.  J.,  A^win,  Dafal,  Monde- 
let^  Braneaa,  J. 

Held,  That,  in  the  Oircait  Ck>art,  a  contestation  of  the  dechration  of  a  to 
eaui  may  be  made  after  the  lapse  of  the  eight  days  from  the  time  of  malii^ 
sach  declaration.  5  Jurist,  p.  284,  LoveU  vs.  FarUaine  and  AmUm,  T.  S.  C. 
G.  Montreal;  Monk,  J. 

Held,  That  the  contestation  of  a  declaration  of  a  Here  eaiei  need  not  be' 
accompanied  by  an  affidavit.    2  Bev.  de  Jar.,  p.  436,  MeKenzie  et  ah,  kgf^ 
F&nyth  et  ahy  Resp.    In  Appeal ;  1840. 

Held,  That  a  Hen  saiei,  with  whom  the  defendant  had  deposited  fluids  or 
debentares  of  certain  manicipalities,  will  be  ordered  to  deposit  the  same  with  tk 
prothonotary  of  the  coart.  6  Jarist,  p.  301,  Ferry  vs.  Milne,  and  Oaftv^^ 
Banhy  T.  8.     S.  0.  Montroal ;  Badgley,  J. 

Tien  eaiii  discharged  for  want  of  signification  to  the  defendant  of  the  taU^ 
arrit.    Cons.  Sup.,  No.  28. 

Tiers  gain  relieved  from  a  condemnation  given  by  de&alt.  Cons.  Sap.,  No.  H. 

Tiers  saiei  condemned  for  refasing  to  take  the  oath.  Pr^vost^,  No.  26,  vo, 
129. 

^Pien  saisi  ordered  to  Iceep  the  amoant  of  a  note  to  bearer,  in  his  hii^ 
Cons.  Sap.,  No.  57. 

I 

To  ANOTHER  DISTRICT.  • 

Held,  That  under  the  40th  section  of  the  Consolidated  Statutes  of  Lo** 
Canada,  c.  83,  a  defendant,  opposant,  is  bound  to  all^  and  prove  that  l»^ 
property  in  the  district  wherein  the  judgment  was  rraidered,  in  order  to  sosf^ 
the  execution  of  the  writ  ia  another  district.     12  L.  C.  Rep.,  p.  403.    Bou^ 
CaiUlee.    S.  C.  Montreal ;  Badgley,  J. 


Writ  of  Possession. 

Held,  That  a  writ  of  possession  will  not  be  granted  to  an  adfudieaiam  of 
undivided  hal4  of  an  immovable  property,  it  appearing  that  the  proper^ 
indivisible,  and  the  whole  in  the  possession  of  the  proprietor  of  the  other 
vided  half,  the  remedy  in  such  case  being  by  licitation.  12  1^.  C.  Bep.,  p.  102, 
Bain  vs.  ffallet  ah  and  Boswell  et  ah,  adjudicataires.  S.  C.  Quebec ;  Stoart 


.« 
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UBouTiov  ^sm^i  bo4y.    ^S^^  Oonteauitx  pae  oommi  aim  Gxrtiobabi. 

aevBrat  dafendaiitB  steyed  by  an  appeal  by  one  of  thenu 

jSm  A#PXALy  Stay  of  ezeoution. 
goods  and  landa.    See  Oppoairioir. 


it  ti 


c<  u 


EXECUTORS  OF  WILL. 


SeeWtLh. 


EXEMPTION  PBOM  SEIZURE. 
See  ExsouTiON,  Exemption  from  Seizure. 


EXHIBITS. 

Cofiia  <if,  allowed  in  the  taxable  oosts.    See  Cost8,  Taxation  of. 
See  Plbading,  Exhibits. 


EXPEBT. 

AOOOUNTAMT. 

In  the  fiqwrt  of  an  aoeonntant,  the  Superior  Court  oondemned  the  defendant 
pay  £46  28.  the  amount  demanded  by  the  action  with  oosts,  including  the 
Bts  of  the  accountant ;  the  judgment  was  reformed  in  appeal  and  reduced  to 
iQ  IDs.  5d.,  but  maintained  as  to  the  costs  awarded  by  the  judgment  bekyw, 
it  without  costs  of  appeal,  and 

Bdd,  1.  That  the  reference  to  an  accountant  was  not  sanctioned  under  the 
^Qk  Viet  c.  44,  sect.  92,  the  case  being  brought  on  a  bill  of  particulars  for  board 
rnished  and  cash  advanced,  and  not  involving  the  settlement  of  aooounts. 
2.  That  the  report  was  irr^ular,  and  should  have  been  rejected,  and  that 
ider  the  section  referred  to,  reports  of  accountants  must  be  acted  upon,  and 
nttokgated  in  Qie  same  way  as  reports  of  eoq>eru»  10  L.  G.  Bep.,  p.  317, 
'OioU,  ee  quaUU,  App.,  Howardy  Beep.  In  Appeal ;  Lafoniaine,  G.  J.,  Ayhrin, 
Kival,  Mondelet,  J. 

AOTIOM  BY. 

Held,  That  an  expert^  appointed  on  the  suggestion  of  one  of  the  parties  to  a 
^t,  has  a  right  of  action  for  his  services  against  both,  jointly  and  severally.  10 
^-  0.  Bq>.,  p.  189,  Wallace  vs.  Brown  et  ah     S.  C.  Quebec;  Stuart,  J. 

Hdd,  In  Af^peal,  That  an  expert  appointed  by  the  court,  at  the  suggestion 
^one  of  the  parties,  can  only  look  to  such  party  for  payment  of  his  services  as 
^'pen,  11  L.  0.  Bep.,  p..  182,  Brown,  App.,  WaUace,  Besp.  Aylwin,  Daval^ 
Mondelet,  J. ;  Lalbntaine,  C.  J.,  and  Meredith,  J.,  dissenting. 

Suae  ease,  5  Jurist,  p.  60. 

BuhiDS&'s  Claim. 

#dd,  1.  That  on  a  distribution  of  moneys  the  expertiu  made  by  the  arehi- 
1^  i^id  l^uilder  may  be  attacked  by  the  hailleur  de  /ondB,  who  may  obtain  A 
ea^twii  if  the  two  {udyil^ees  oome  into  oooflioi. 
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2.  That  the  Talnatipii  onght  to  be  made  with  regard  to  the  vafaieof  theWU^ 
ings  and  lot  at  the  date  of  the  decret,  and  not  at  the  date  of  the  enregiatratioa  bf 
the  btdlder ;  and  that  the  baUleur  de/ond»  is  entitled  to  the  whole  value  of  tli^ 
land  at  the  date  of  the  dicrety  and  not  to  a  proportional  part  only. 

3.  That  in  case  the  creditor  (builder)  has  collateral  seoority,  he  ean  only  be 
collocated  conditionally,  and  until  it  be  ascertained  whether  he  oan  realise  his 
debt,  and  other  less  privileged  or  posterior  creditors  will  be  admitted  to  take  the 
moneys  on  giving  security  that  they  will  restore  them  to  the  creditor  in  case  be 
fails  in  recoyering  his  collateral  security.  5  Jurist,  p.  152,  Douire  vs.  Grem,. 
and  Elvidgej  0pp.    S.  C.  Montreal ;  Monk,  J. 

In  Insuranoe. 

Held,  1.  That  the  insured  can  insist  strictly  upon  the  clause  in  the  policy,  tkti 
the  works  be  seen  and  examined  by  expertSy  and  that  if  this  is  not  done  efCB 
for  inconnderable  works,  he  is  not  bound  to  reoeiTe  his  homm  in  thalitatr  mL 
can  sue  the  insurer  to  compel  the  surrender  of  his  house  in  the  state  in  wkU 
it  ou^t  to  be,  and  after  compliance  with  the  conditions  as  to  an  eotfpertiie. 

2.  That  ihe  proprietor  is  not  deprived  of  his  right  to  sudi  expertise  by  soggv- 
tions  made  to  the  builder  as  to  the  mode  of  reconstruction,  or  as  to  partitions  in 
the  hbuse.  11  L.  G.  Rep.,  p.  394,  Alleyn  vs.  The  Quebec  Auurance  Compamf,^ 
S.  C.  Quebec ;  Taschereau,  J. 

NoTios  TO  Partus. 

Held,  That  parties  must  be  present,  or  duly  notified,  when  eaiperU  proceed  i» 
operate,  even  if  the  rule  does  not  expressly  state  that  they  must  be  notified ;  nS 
that  a  report  which  does  not  state  their  presence,  or  that  they  were  notified  t» 
attend,  is  null.  6  Jurist,  p.  336,  Lamarche  vs.  Jo/^fwon,  and  Johnson  en  gatJU 
McMon.    S.  C.  Beauhamois  i  Polette,  J. 

Report  of. 

Held,  That  experts  cannot  detain  their  report  till  their  fees  are  paid,  but  tbflf 
may  move  that  a  sum  be  paid  into  court  to  secure  their  fees  and  expenses,  befo^ 
they  b^n  to  operate,    ffoi/t  vs.  Todd.    K  B.  Q.  1809. 

Held,  That  a  report  of  experts  cannot  be  amended  on  motion  of  either  ptfty» 
but  either  party  may  move  for  a  new  visit  by  the  same  escperte,  or  for  new  aift>^ 
and  a  new  report.     Dumontier  vs.  Couture,     E.  B.  Q.  1812. 

Held,  That  if  experto  are  by  a  judgment  ordered  to  visit  works,  in  the  preeoto^ 
of  the  parties,  and  yet  make  their  visit  without  the  parties,  the  report  will  be  se^ 
aside.    L'Ablie  vs.  Ritchie.    K.  B.  Q.  1818. 

Held,  That  it  is  not  necessary  that  the  parties  should  be  present  when  tb-^ 
oath  is  administered  to  experts.    Paquet  vs,  Demers.   E.  B.  Q.  1814. 

Held,  That  if  one  of  the  parties  die  pending  an  inquiry  by  eocperts,  their  jff^^ 
ceedings  must  be  stayed  until  there  is  a  reprise  d'instance.  Taschi  vs.  Levasuii^^ 
K.  B.  Q  1810. 

Held,  That  a  reference,  in  a  surveyor's  report,  to  a  plan  not  of  record,  on 
p6int  of  importance,  is  bad,  and  the  report  will,  in  consequence,  be  set  aside.   - 
Jurist^  p.  203,  Adams  vs.  Oravd.    8.  0.  Montreal ;  Mondelet,  J. 
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Hdd,  That  the  o6iirt  will  order  a  report  of  experii  to  be  opened,  notwitb* 
ading  the  ex^perU  endorse  upon  it  that  it  is  not  to  be  opened  until  after  pay* 
xQt  of  their  fees,  and  a  detailed  aoooant  is  produoed  with  the  report.  4  JForist^ 
9,  Ducketnay  ys.  Qiard.    S.  0.  Montreal ;  Smith,  J. 

Bs-NAMINa  OF. 

Hdd,  Tha€  a  person  who  aoted  as  an  ea^pert  eannot,  if  objected  to,  be  named 
ffoi  a  second  time  in  the  same  cause.  5  Jurist,  p.  223,  AucHaire  yb.  Zp019» 
\,  0.  Montreal ;  Berthdot,  J. 

SxPiBTS,  Costs  of.    Set  Costs  discretionary. 
^       See  Eyidincb,  Expertise. 


EXPROPKIATION. 
SeeCoBPORATiON,  Expropriation. 


EXTRA  WOEK. 

8u  EvmsMOB,  ExTBA  Work. 
"  Assumpsit. 


FABKIQUE. 

&eCHUBCH. 


PAITS  ET  ARTICLES. 
&elNTSB&0OAT0RiBS  SOT  MtB  et  artides. 


FAUX. 

Stt  IirscBiPTioN  Dx  Faux. 


FEES. 
Ittiffof.    iS^  Costs,  Fees. 


FELONY. 
See  Criminal  Law. 


FENCES  AND  DITCHES. 
AeCxBTioaARi, 

Hub  MiTOTBif. 
^  Action  BoBNAas. 


FERRY. 
Held,  That  the  defendant,  proprietor  of  a  toll  bridge,  U  bonnd,  nnder  th* 
Ktnioipil  and  Road  Act  of  1855|  to  sudntaia  ihe  l^y-zoid  leading  to  iodi  bxi^ 
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2  Jjuhft,  p.  118,  Oprporfttum  of  8l  Bate  m  Lqn^fihcKL'  &  C  Jl<mlml; 
Bikdgley,  J. 

*  86  hel4  »  BQMoal,  fod  forfheriiiAt  tl^  prqirietor  in  de&iUwiQ  be  huMliaUfl 
for  damages  oooaaioned  by  the  bad  state  of  the  load.  3  Jmriat^  p.  295,  Ormm^ 
App.,  Lqfrohon,  Resp.  In  Appeal:  Lafontaine,  G.  J.,  Aylwin,  Daval^  Mere- 
dith, J. 

Held)  That  thepqnvejanoeofpereonsoTernriver  within  the  limiti  of  anoAf^ 
nght  of  feny  and  transport,  although  dQne  gtatoitoualy,  if  it  nltiinately  turpi  to 
the  benefit  of  the  party  so  oonyeying,  as  for  example,  to  his  gnfi  mill,  is  a  end- 
ing for  hire  and  gain,  within  the  meaning  ci  the  statute  10  and  11  Yiot,  e.8(, 
and  is  an  infringement  of  the  rights  created  tiberennder*  3  Jurist,  p.  310,  U- 
prohon  vs.  Okbemhf,  tutor.    8.  0.  Montreal ;  Badgley,  J. 

See  GissiON,  Bights  of  oedant  Ferry. 


FIRE. 
See  Instjranob. 

**  Criminal  Law,  8sTTiNa  Fmx. 
Grown,  Privily  as  to  Debentures. 


4t 


See  GONTRAINTE. 

"   Decret. 


FOLLE  ENCHEBE, 


FOBFEITUBB. 

See  Customs,  Forfeituie. 


FOBGBBY, 
See  Bills  and  Notes,  Forgery. 
«   Criminal  Law,  Foigery. 


PQIITIFIIOATIONS  09  QJJBBSO. 


FOREIGN  COUNTBT. 

■ 

Held,  1.  That  the  colony  of  Barbadoes  is  a  foreign  countiy  within  the  IB4I>* 
ing  of  the  Consolidated  Statutes  of  Lower  Canada,  o.  87,  sect.  8,  and  eoitf^ 
quently,  that  a  party  arrested  finr  a  debt  alleged  to  have  been  contracted  at  Btf- 
badoes  will  be  discharged. 

2.  That  a  notice  of  petition  for  release  served  on  a  Saturday  beMreen  4  uAi 
o^dock  P.  M.  f6T  Monday  at  10  o'clock  A.  M.,  is  sufficient.  6  Jurist^  p3Uy 
Trohndge  et  al.  vs.  Morange,    8.  C.  Montreal ;  Smith,  J. 

Foreign  Law,  Proof  of.    See  E vidbnob.  Foreign  Law. 

"      Marriage,    See  Husband  and  Wife,  Marriage,  Foreign. 
''      Corporation.    See  Corporation,  Foreign. 
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FRAIS. 


FBAIS  DE  GARDE. 
',  Fndfl  de  Oarde. 

FRAUD.  • 

As  BSTWXIN  PARTUS. 

the  Privy  Ooanoil,  That  where  parties  have  entered  into  an 

a  yiew  to  defraud  third  persons,  the  agreement  will  nevertheless 

reen  the  parties  themselves. 

e  a  deed  contains  a  clause  stipulating  a  reference  to  arbitration 

»,  such  clause  is  not  to  be  construed  so  as  to  defeat  an  essential 

(ties  to  the  deed. 

e  an  absolute  deed  of  sale  is  made,  and  simultaneously  with  it 

passed,  whereby  the  purchaser  agrees  to  re^ussign  to  his  vendor, 

nance  of  a  certain  condition  not  complied  with,  the  deed  of  sale 

force,  and  the  purchaser  is  absolute  owner  and  proprietor  of  the 

d  to  him  by  vi^rtue  thereef.    10  L.  C.  Rep.,  ^.  340. 

In  AssiaNMENT, 

• 

it  a  creditor  is  not  bound  to  submit  to  the  condition  of  a  deed  of 
3red  into  between  a  debtor  and  the  majority  of  his  creditors, 
le  effects  of  an  insolvent  debtor  are  the  common  property  of  his 
innot  be  taken  from  their  control  by  the  acts  of  the  debtor, 
assignment  made  by  an  insolvent  debtor,  with  a  view  of  with. 
3ts  from  the  whole  or  any  part  of  his  creditors,  is  absolutely  null 
ions  of  the  Edict  of  the  month  of  May,  1609. 
e  case  submitted,  the  title  invoked  by  the  respondents  was  tainted 

« 

iover  the  deed,  which  was  an  assignment  of  aU  the  effects  of  the 
,  to  the  respondents  (opposants)  was  not  followed  by  l^al  tradi; 
}lacemerU,  so  as  to  vest  in  them  the  effects  assigned. 
ithstandlDg  the  word  ^'  agent "  was  added,  by  the  defendant,  upon 
oumstances  of  the  case  showed  that  he  remained  in  possession 
espondents  did  not  pay  the  price  stipulated  in  the  deed  of  assign- 
own  funds,  but  out  of  the  proceeds  of  the  goods  sold,  paid  only  a 
rice. 

lullity  of  the  assignment  might  be  prayed  and  determined  upon 
Q  of  the  opposition  without'the  necessity  of  a  direct  revocatory 
C.  Rep.,  p.  122,  Cummings  etal.^  App.,  vs.  Smith  et  oZ.,  Resp. 
bntaine,  0.  J.,  Aylwin,  Mondelet,  J.,*  Duval  and  Mereditt^ 


See  case  in  the  ooiuct  bdow.  2  Jurist^  p.  195.  In  Appetl,  6  Jurist,  p.  1. 10 
L.  C.Bep.,  p.  122. 

Hdd,  1.  That  an  inaolyent  debtor  cannot  trtfnafer  or  aarign  oiFcr  hia  stock  ia 
trade  to  two  of  his  creditors,  in  tmst  fiw  the  braefit  of  the  whok,  without  the 
sanction  of  all  the  creditors. 

2.  That  where  snob  an  assignment  is  made  without  the  consent  of  the  whob 
ff  the  creditors,  and  the  assignees,  having  obtained  the  key  from  tibs  assigBor, 
lock  np  the  shop  and  take  an  inventory,  and  advertise  the  goods  for  sale  for  tk 
benefit  of  the  creditors  generally ;  ^y  of  the  non-consenting  creditors  mi^,  act 
withstanding,  seise  the  goods  as  being  stiU  in  the  possession  of  the  debtor,  thm 
beii^  no  safficient  transfer  or  delivery  in  law,  to  transfer  the  property  to  tk 
MsigBees.  10  L.  0.  Rep.,  p.  149,  Wtthall,  App.,  vs.  Miehon,  Besp.  In  AffiJil 
Lalbntaine,  0.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J.  . 

The  respondents  brought  a  suit  against  one  Delesdemiers,  in  which  the  wffi- 
lantswere  tiers  MaitU;  the  respondents  contested  the  dedaratioB  made  by  tb 
appellants,  it  appearing  that  the  appellants  claimed  certain  efeots  lyy  •— ^g— "^ 
from  one  Prevost  to  the  appellant  MoFarlane,  under  an  aasignimmt  fim  tki 
latter  to  his  co-appeUant. 

Held,  In  the  Superior  Court,  Montreal,  That  the  contestation  bmI  ho  tt 
missed,  inasmuch  as  Provost  had  not  been  made  a  par^  to  the  pmacimliiijp  tP 
set  aside  the  assignment  to  the  appellant,  McFarlane. 

In  Appeal ;  Judgment  of  the  Superior  Court  set  aside,  and  the  ssi^hmbI 
held  "to  be  fraudulent,  and  the  appellants  ordered  to  make  a  declaration  of  aDAt 
effects  sold  -by  Prevost  to  McFarlane,  and  by  MoFarlane  to  his  oo-appeDant 

In  the  Privy  Council,  Held,  That  in  the  case  submitted,  the  asstgumeaiifai 
not  fraudulent ;  that  the  fact  of  the  assignments  being  made  by  notarial  diii  W 
not  evidence  that  the  sales  were  not  bond  fide  ;  that  the  circumstance  of  tbeabi 
being  made  without  warranty  did  not  raise  a  presumption  that  the  saki  VM 
fraudulent  \  and  that  because  a  vendor  refuses  to  warrant,  it  must  not  thorfb* 
be  taken  for  granted  that  the  purchaser  knew  that  there  was  fraud,  or  thai  Atfi 
was  no  title. 

SemhUy  That  by  the  law  of  Lower  Canada,  in  the  case  of  «  sale  widuit* 
warranty,  the  vendor  would  still  be  liable  to  the  purchaser,  if  he  sold. with kiiff' 
ledge  that  he  had  no  title.  Their  lordships  declared  that  they  gave  no  QpuM^* 
as  to  whether  Prevost  should  have  been  put  en  caute,  12  L.  C.  Sq>.,  p^  374» 
McFarlane  et  (iZ.,  App.,  Ledaire  e^  ah,  Keep.  In  the  Privy  Council;  Uf^ 
Kingsdown,  et  al. 

Held,  1.  That  the  assignment  of  an  unfinished  contract  will  not  he  Bfl^9ii^ 
«n  all^ations  of  fraud  by  a  creditor  of  the  assignor,  such  fraud  consisting  ia  Ib^ 
assignment  of  money  due  on  that  part  of  the  contract  completed  at  the  dais  ^ 
the  assignment,  it  appearing  that  the  assignment  was  made  in  good  ftUhy  to  ff^ 
tare  means  of  completing  the  works. 

i.  That  in  such  case,  if  the  amount  transfenoed  eiceejis  th^  v^aa  of  thofo^^ 
albiU  to  be  done,  the  creditors  of  the  aasignQr  n\ay  pojnpql  tl|e  ptmiJ^  tQ 
h9m  the  surplus.    12  L.  C.  Bep.,  p.  432,  Ar^tvi,  App.,  JDnkt,  Bmf. 
Appeal;  Lafontaine,  C.  J.,  Du^,  Mondelet^  J.;  Meredith,  J.,  dJirotiKg 


WSLkVD.  Vfi 

Lf  Donation. 

,  Hut  a  donatum  made  by  an  aged  and  weak  person,  in  oonnderation  of 

annmtjjr  for  life  mncli  inferior  to  ihe  amount  qt  the  annual  iflsaes  and 
9f  the  estate  given,  may  be  set  aside  in  an  action  ofrueUion  if  the  infer- 
frand  is  not  rebutted  by  eyidenoe.  Bemter  vs.  BoUsecni.  K.  B.  Q.  1813. 
I,  That  if  a  donee  wilfully  frustrates  the  objects  intended  to  be  effected 
donation,  Us  misconduct  is  a  cause  of  resiliation.  Lagcud  vs.  Vouirh^im, 
(J.  1817. 

[,  That  a  donation  which  (as  in  this  case)  is  tainted  with  fraud  towards 
iitors  of  the  donor,  is  inoperatiTe,     6  L.  C.  Rep.,  p.  404,  Marion^  -^PP*) 
,  Bflsp.    In  Appeal;  Lafontaine,  0.  J.,  Aylwin,  Buyal,  Caron,  J. 
ly  1.  That  a  bankrupt^  purchaser  of  real  property  belonging  to  his  estate, 

bnkruptoy,  cannot  reyive  an  hypothecary  claim  which  had  existed  upon 

iperty,  and  which  had  been  extinguished  by  the  judicial  sale. 

niat  a  subsequent  purchaser,  sued  hypothecarily  by  reason  of  such  claim 

(ge,  by  way  of  exception,  any  fraud  with  which  such  claim  maybe  tainted 

lequenoe  of  its  revival. 

7hat^  in  the  case  submitted,  a  donation  of  the  pretended  arrears  of  a  life. 

the  minor  children  of  the  bankrupt,  such  rent  being  payable  by  the 
ipi,  who  accepted  for  his  children  after  the  granting  of  hk  certificate  of 
!ge,  and  alter  the  sale  of  the  property,  is  inoperative  as  against  the  pur- 

and  the  donation  declared  fraudulent,  although  the  minors  had  not 
illy  been  participators  in  the  fraud.  6  L.  0.  Bep.,  p.  446,  Cadieux  App., 
5l  oL,  Resp.  In  Appeal;  Laibntaine,  0.  J.,  Aylwin,  Duval,  Caron,  J. 
1,  That  a  donation  from  father  and  mother  to  their  son,  of  all  their  pro- 
will  he  set  aside  as  in  fraud  of  creditors,  notwithstanding  that  it  is  made 
( to  the  maintenance  of  the  donors  during  th^ir  lifetime.  10  L.  C.  Bep., 
,  LavaUi  vs.  Laplante  dit  Champagne^  and  Laplante  dit  Champagnej 

8.  0.  Montreal ;  Berthelot,  J. 

fy.  As  to  whether  a  donation  by  the  husband  was  made  in  fraud  of  the 
rights  or  not.    1  Rev  de  Jur.,  p.  417,  DesharaU^  App.,  DeSaUi  Laterriire 

In  Appeal;  Yalli^res  de  St.  Beal,  C.  J.,  Bolland,Qale,  Mondelet,  Day, 
Mr,J.     1846. 

Id,  That,  in  the  case  submitted,  the  donation  of  movables  contained  in  a 
igB  contract,  by  tlie  husband  in  favor  of  his  wife,  still  a  minor,  with  stipu- 
of  MqMration  de  biens,  is  a  fraud  with  respect  to  a  person  having  a  claim 
It  the  husband,  by  reason  of  seduction,  and  that  the  wife  cannot  claim  main 
»f  the  seizure  of  such  movables  made  upon  the  husband  in  satisfaction  of 
daim.  12  L.  C.  Rep.,  p.  172,  ChaptU  en  qucdUei  vs.  Btrry  and  Sanicar- 
itt  jBoineov,  0pp.    S.  C.  Montreal;  3adgley,  J. 

In  Exchanox. 

^  Thai  an  action  e/k  ^utiiMum  and  resoision  may  be  maintained  in  case 
^itthMge  of  nal  estate.    Lapmik6i%.  Thibodtam.    K.B.  Q.  1821. 
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In  Judicial  Salb. 

Hdd,  That  a  direct  action  will  lie  to  haye  a  sale  of  moyables  aet  aade  tar 
fraud,  and  this,  althongh  a  judicial  sale  has  been  reeorted  to.  3  Jurist,  p.  35^ 
Ouimet  et  dL,  App.,  SMocd  et  al.,  Beep.  In  Appeal ;  Lafimtaine,  C.  J.,  kflr 
win,  Duval,  Caron,  J. 

In  Appeal ;  Lafontaine,  C.  J.,  Aylwiui  Duval,  J. ;  Mondelet,  J.,  dianntiBg. 
4  Jurist,  p.  133,  same  ruling  on  another  appeal  between  same  parties. 

Insolvency. 

Held,  1.  That  open  and  declared  insolvency  and  bankruptcy  vests  in  the  tfe^ 
ditors  the  exclusive  property  .of  the  insolvent's  estate ;  that  a  confession  of  ju4^ 
ment  by  such  insolvent,  is  no  evidence  of  a  debt  as  against  other  oreditois,  lad 
on  contestation  of  such  a  claim  on  the  plea  of  fraud  and  coUusioa,  the  creditor 
must  prove  his  debt  and  the  consideration  of  it,  at  enqu^te. 

2.  That  payment  by  a  third  person  of  debts  due  by  such  insolvent  or  bankrqt 
debtor  without  transfer  or  subrogation,  thereby  creating  a  debt  to  sudh  third  pn^ 
subsequent  to  the  insolvency,  confers  no  right  on  such  person  to  rank  on  the  aMt 
of  the  insolvent  debtor  as  held  at, the  date  of  his  insolvency  or  bankruptcy. 

3.  That  evidence  of  such  claim  not  having  been  .made  when  the  cause  wm  il 
enquite  cannot  be  adduced  subsequently,  when  proof  was  ordered  by  the  Oosrt 
of  Appeals,  on  exceptions  which  had  been  wrongly  overruled  by  the  court  belov» 
3  L.  C.  Rep.,  p.  65,  Bryson  et  aL,  App.,  Dickton,  Resp.  In  Appeal;  Stoart^  & 
J.,  Holland,  Panet,  Aylwin,  J. 

Held,  That  the  rescision  of  deeds  set  forth  in  an  opposition  to  the  sile  of 
immovables  cannot  be  prayed  for,  unless  all  the  parties  to  the  deeds  are  joiiiedis 
the  proceedings.  2  L.  C.  Bep.,  p.  251,  Mignier  vs.  MignUr  |pd  Opps.  S.  (X 
Quebec ;  Bowen,  C*.  J.,  Meredith,  J. 

As  to  tradition  and  nullity  of  sale  in  respect  of  posterior  creditors.  Si» 
Sals  of  Goods,  Fraud. 

Held,  That  in  order  to  set  aside  a  deed  of  assignment  on  the  ground  of  fiM 
the  insolvency  of  the  assignor  must  be  alleged  and  proved.  8  L.  C.  Bq^}f 
386,  Bemier  vs.  Vachon  et  aL  and  Boucher,  T.  S.     C.  C.  Quebec;  Chsbot,  J. 

Assignment  by  insolvent.     See  Fraud,  In  Assignment  mpra. 

Held,  That  the  disposal  of  real  estate  by  an  insolvent  person  with  a  viev  ^ 
defraud  his  creditors  is  a  sufficient  reason  for  obtaining  a  writ  of  oo^iom  air€t 
pondendum,    5  Jurist,  p.   49,  Langley  vs.  Chamberlam.    S.  C.  MontwdV 
Badgley,  J. 

Of  the  Law. 

Held,  In  an  action  on  two  notarial  obligations  by  a  wife  sqKurie  de  bUm  inirU^'' 
she  acknowledged  herself  personally  indebted  to  the  plaintiff,  it  is  competent  ^^ 
her  to  plead,  and  prove  by  verbal  testimony,  that  the  indebtedness  was  really  ti'^ 
of  her  husband,  and  that  she  was  his  security,  on  the  ground  that  su<^  coni 
are  in  fraud  of  the  law.  4  Jurist,  p.  51 ,  MerciUe,  App.,  vs.  Foumier  et  vw. 
In  Appeal ;  Lafontaine,  0.  J.,  Aylwin,  Meredith,  J. ;  Duval,  J.,  dissentiBg. 
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Held,  That  pare  grain  spirits  imported  from.  Holland  into  this  country,  where 
it  can  be  proved  that  they  were  so  imported  with  the  necessary  ingredients  to 
make  HoUand  gin,  and  for  that  porpose,  are  subject  to  the  same  duty  as  gin ; 
4uid  that  the  importation  of  the  same,  as  whiskey  or  grain  spirits,  is,  in  snch  case, 
a  fraad  upon  the  rerenue.  7  L.  0.  Rep.,  p.  106,  Torrance,  App.,  BoiUhUlier, 
Kesp.    In  Appeal ;  Aylwin,  Duval,  Oaron^  Badgley,  J. 

See  Officer  Publio,  Oustoms. 

BSVOOATION. 

Hdd,  That  a  yessel  fraudulently  sold  by  an  insolvent  debtor  after  action 
1>rought  against  him,  could  not  legally  be  seized  on  execution  de  piano  in  the 
hands  of  a  third  party  a  purchaser ;  and  that  it  was  necessary  that  the  contract 
idiofold,  in  the  first  place,  be  set  aside  as  fraudulent,  by  means  of  a  revocatory 
iujtion.  6  L.  0.  Bep.,  p.  489,  ChailUj  App.,  vs.  BruneUe,  Besp.  In  Appeal ; 
Lafi>ntaine,  0.  J.,  Aylwin,  Duval,  Garon,  J. 

See  Fbaud,  Assignment. 

Hdd,  That  an  action  en  rescinon  of  a  deed  of  sale,  on  account  of  dol,  where 
-the  defendant  pleads  prescription  of  ten  years,  that  an  answer  to  the  effect  that 
the  dd  was  only  discovered  within  the  ten  years,  is  good  in  law.  2  Jurist,  p. 
^207,  FicauU  vs.  Demen.    8.  C.  Montreal;  Mondelet,  J. 

Tradition. 

• 

'  Hdd,  That  if  there  be  no  delivery  upon  a  sale  of  movables,  and  they  are  seized 
in  the  possession  of  the  defendant,  fraud  will  be  presumed,  and  the  seizure  will 
be  maintained.    MivUk  vs.  Fay.    K  £.  Q.  1813. 

Hdd,  That  if  a  sde  of  movables  is  made  by  a  defendant  after  an  action  is  com- 
Benced  against  him,  and  no  delivery  is  made  by  the  purchaser,  fraud  (^primd 
Jddt)  is  presumed.    Lageux  vs.  Everett    K.  B.  Q.  1818. 

Tradition — Consideration. 

Held,  1.  That  the  sale  of  movables,  by  the  defendant  to  the  opposant,  whom 
^aabiequently  married,  was,  under  the  circumstances  in  this  cause,  a  fraudulent 

2.  That  the  want  of  possession  and  of  consideration  are  strong  indications  of. 
-'W;  that  ddivery  of  the  goods  is  only  presumptive  evidence  of  good  fiiith,  but' 
^^<^A^Tery  is  strong  evidence  of  fraud. 

Si  That  an  assignment  without  consideration  is'only  a  donation ;  and  fraud  on 
'^pwtof  the  debtor,  the  assignor,  is  sufficient  to  dispossess  the  donee. 

4.  That  the  law  presumes  personal  property  in  the  possession  of  married  per- 
*^  to  be  common  property,  unless  disproved  by  strict  proof  of  individual  {ntO' 
**^m  the  wife. 

^  That  a  subsequent  creditor  may  plead  simulation  of  a  previous  deed  of 
^B'^f^fty  which  never  passed  from  the  debtor. 
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• 

6.  That  marriage  is  a  good  consideration  for  Ixmajide  siipiilatioiui  ia  a  mu^ 
riage  oontraet  in  faTor  of  the  wife.  6  L.  C.  Rep.,  p.  114,  Batbowr  tb.  lUrdUV 
and  ifi%afi,  0pp.    8.  G.  Quebeo ;  Bowen,  0.  J.,  Bad^,  J. 

Aa  tor  what  oonatitntes  fraud.  &0  7  L.  G.  Rep.,  p.  260,  Sharuig  ^  Mmdm 
et  al.    Same  Gaae,  1  Jurist,  p.  142. 

Fbaud  in  making  inventory.    See  Inyxhtort  when  null. 

^'  Bankrupt.    See  Bankruptct,  Fbaud,  Sali. 

''  Joint  and  several  liabili^  for.    See  Tubs  Saiu. 

''  Against  a  Statute.    See  Eyidsiiob,  Parol. 

''  Ihunages  set  off  against  prios  de  venU.  See  Plxadiho,  OompeMMili. 

"  Statute  of.    See  Statutk  of  Fbaudb. 

"  In  tramactum.    See  Gontbaot,  Transaotion. 

"  in  Insuranoe.    See  Insuranob,  Fraud. 

"  in  Bills  and  Notes.    See  Bills  and  Notbs,  Fraud. 

"  "  "  "    GOMPOeiTION. 

"  "  "         "  Whbndub. 

"  "  "         "  Good  Faith. 

Fraudulent  Gomposition.    See  Fraud,  In  Assignment. 


GAMBLING  DEBT. 


See  Bills  and  Notes,  Good  Faith. 
"  Contract,  Illicit,  Void. 


GABANTIB. 

goeporxtobs. 

Held,  on  demurrer.  That  where  parties  are  sued  as  if  they  were 
partners,  for  debts  of  a  corporation,  they  cannot  call  in  their  coHnrponMS.t^ 
indemnify  them  against  their  proportionate  share  of  the  loss;  and  that  if  Alt 
was  any  thing  defective  in  the  organisation  of  the  corporation,  it  should  hafsbeoi 
allied,  and  made  the  basis  of  the  action  en  garanHe.  1  Jurist,  p.  160,  JOomrt 
et  al.  vs.  Childa  et  al.    S.  G.  Montreal ;  Day,  Mondelet,  G^bot,  J. 

Held,  That  it  is  competent  for  defendants  en  garantie  who  are  implesdrf  n 
being  "  contractors,  manufacturers,  and  co-partners  "  with  the  phdntifFsAfSMit- 
litf,  to  deny  that  quality  by  a  preliminary  exception,  as  well  as  the  nasMS  ni 
designations  assumed  by  the  plaintiffs  en  garantie^  and  on  proof  to  obtain  A* 
digmiwutl  of  the  action  en  garanUe.  1  Jurist,  p.  249,  Edmonstone  d  oL 
Chapman  et  al.  and  Childs  et  al.,  Pltfs.  en  gartie  vs.  Chapmam  ei  aJL,  BeAa 
garantie.    S.  G.  Montreal ;  Day,  Smith,  Mondelet,  J. 

DiVISIBILITT  OF. 

The  defendant  in  an  hypothecary  action  brought  an  action  en  garaniie 
fbur  only  out  of  six  of  his  vendors,  liable  to  the  garantie,  and  tfie  aeikm  was 
continued  as  to  one  of  them. 


ChiftAHttt.  Itt 

• 

Hdd|  1.  Tlmi  under  the  deed  of  sale,  etch  oo-yendor  sold  only  his  own  Atm, 
tpartifm  heredUaire  and  was  only  liabld  eii  garantie  to  that  extent^  the  obliga* 
um  of  garanHe  being  divisible  quocui  damnoHonemy  and  the  three  defendants 
rare  condemned  to  indemnify  the  plaintiff  en  garantie,  to  the  extent  of  one4ialf 
t  flie  hypothecary  debt,  bang  one  sixth  for  each  defendant,  with  costs  of  the 
Krincipal  demand,  and  with  costs  on  the  demand  en  garantie  only  up  to  the 
^ing  of  the  plea,  inasmnob  as  the  defendants  offered  by  their  plea  to  allow  jndg- 
nent  to  go  against  them  for  one  half  of  the  hypothecary  debt. 

2.  That  the  AypofAegtie  is  indivisible  in  so  far  as  respects  the  immovable 
lyyotiieoated.  11  L.  0.  Bep.,  p.  41,  MeCartk^  vs.  SMcai,  and  SMM^  PltfL 
nydrOHtM, v8.jBemnea«i  et  a{.,  Defts.,^! yanmlte.  S.  0.  Montreal;  Berthelot^  J. 

Held,  That  the  garantie  of  co-vendors  who  sell  undivided  bat  detenaitfatd^ 
b«rar  in  their  real  estate  withont  stipulation  of  sdidMrity,  is  divisible.  1  Jorbt, 
k.  24&,  Marieau  ei-fual,  vs.  Teireem.    S.  0.  Montved ;  Day,  Smith,  Ghabot^  J. 

HdU,  1.  That  a  purchaser  who  has  agreed  to  pay  a  sam  of  money  in  disohatge 
f  his  vendor,  cannot  be  called  en  gdramtie  by  the  vendor,  when  sued  dw  lU» 
nai  by  the  creditor. 

2.  Thttt  it  is  the  duty  of  the  vendor  topay,befiNr0  having  recoaise  against  the 
mrohaser.  1  Jurist,  p.  42,  Oauthier  et  al.  vs.  Darchi,  8.  C.  Montreal;  Day,, 
fanith,  Mondelet,  J. 

Same  case  in  Appeal.  Held,  That  the  action  en  garantie  eimple  may  be 
inm^  against  a  garant  who  was  not  a  party  to  the  conthtct  which  gave  rise  ta 
te  mriginal  action.  1  Jurist^  p.  291.  Lafontaine,  C.  J.,  Aylwin,  Duval,  J. ; 
Saion,  J.,  dissenting. 

Held,  1.  That  an  action  en  garantie  simple  will  lie  by  a  proprietor,  for 
lamages  caused  to  his  tenant  by  a  third  person,  by  reaM>n  of  the  demolition  of  a 
Bitqyen  wall,  and  this  although  the  plaintiff  en  garantie  may  himself  be  UaUo 
br  a  part  of  the  damages. 

2.  that  such  action  will  be  maintained  to  facilitate  procedure,  and  avoid  a 
dreuity  of  actions.  3  Jurist,  p.  226,  Dehecchio  vs.  Joeeph.  S.  0.  Montreal  ^ 
Berthdot^  J. 

Held,  That  a  garant  ybrmeloi  nmple  must  be  called  into  the  case  by  writ. 
Oiimtkier  vs.  H^renMaif.    EL  B.  Q.  1811. 

Hdd,  That  a  simple  garantie  de  fait  in  a  transport,  is  a  warranty  of  the 
UMor's  solvency  at  the  time  of  the  assignment,  and  that  he  will  continue  solvent, 

ttd  ibo  that  the  debt  is  the  property  of  the  assignor.    Bdanger  vs.  Bitikt.    K. 

B.Q.1820. 
Hflidy  That  in  an  action  for  rent,  where  the  tenant  calls  in  the  lessor  as  hia 

fvoal,  who^eads  property  under  a  deed  of  donation,  that  the  plaintiff  cannot 

■It  up  nullities  in  the  donation,  in  answer  to  the  plea  of  the  defendant  en  garan^ 

^    Special  answer  dismissed.    Brouard  vs.  Murphy,  and  St,  Hilaire^  Deft. 

^  Gar.    S.  0.  Montreal,  1853;    Smith,  Yanfelson,  Mondelet,  J.    Oond. 
%i  P.  29. 
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In  Exohanqs. 


Held,  That  Uie  garantie  in  an  exchange  of  real  property  oonfisn  no  tgpoA&' 
jTve  if  no  snm  of  money  is  stipulated  by  which  the  amount  of  the  J^fpaAegu 
can  be  ascertained.  2  Jorist,  p.  139,  Ex  parHe  Ca$avant  and  LemUua^  Ofp- 
&  0.  Montreal ;  Smith,  J.  . 

FORMSLLX. 

Held,  That  one  who  binds  himself  with  a  Tender  iolidairemmU  to  defend  tk 
purchaser  against  all  claimants,  is  necessarily,  a  garant/armd.  Patter  tb.  JSMi. 
E.  B.  Q.  1818. 

Held,  That  a  purchaser  condemned,  in  an  action  en  declanUUm  ^hgft 
Aeque^  to  deliyer  up  an  immoyable,  has  his  action  of  indemnity  from  Uie  peiiol 
of  his  abandonment  of  the  propecty,  against  those  who  are  bound  to  hold  Idn 
harmless,  although  the  property  has  not  yet  been  seised,  nor  the  garaitu  pat 
into  the  original  demand.  12  L.  0.  Rep.,  p.  68,  Dorwin  et  aL,  App.,  JBiUchm, 
Besp.'    In  Appeal ;  Lafontaine,  0.  J.,  Aylwin,  Du^al,  Meredith,  Mondelet^  J. 

Of  Debt  Pbsso&ibxd. 

Query,  Whether  a  garantie  de  faiu  et  promesseiy  implies  a  garamiie  of  tk 
existence  of  a  debt  prespribed  before  the  date  of  the  transport.  2  Be?,  da  Ju*, 
p.  301,  Doneganiy  App.,  Choquette,  Besp.     In  Appeal;  1841. 

Batifioation  of  Titlb — Opposition  to. 

Held,  That  on  petition  for  ratification  of  title,  an  action  lies  to  cause  an  oppoiH 
tion  to  be  removed,  unless  an  express  stipulation  to  the  contrary  is  insvted  ii 
the  deed  of  sale.  8  L.  C.  Bep.,  p.  501,  Douglcu,  App.,  Dinning^  Besp.  b 
Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duyal,  Oaron,  J. 

Same  case,  3  Jurist,  p.  32. 

Held,  1.  That  an  opposition  to  an  application  for  ratification  of  title,  is  a  trdM^ 
snd  entitles  the  opposant  to  sue  his  vendor  en  garantie  to  cause  such  oppositioi 
to  be  removed,  and  hold  him  harmless  therefrom,  although  no  such  stipulitiooi 
are  contained  in  the  deed.  * 

2.  That  in  such  action  en  garantie,  where  the  writ  has  been  sued  out  undtf 
the  same  number  as  the  original  procedure,  and  as  if  it  were  in  that  cause,  it  i^ 
not  necessary  for  the  plaintiff  en  ^laraneie  to  produce  either  a  copy  of^e  deed,a^ 
any  portion  of  the  record  en  ratification.     1  Jurist,  p.  194,  Ex  parte  Judahy  aiR^ 
Judah  vs.  BaUand.    S.  0.  Montreal ;  Day,  Smith,  Chabot,  J. 

Garantie  of  debt  not  assignable.    See  Cession,  Half-Pay. 
"         Letter  of.    See  StiEBTY. 
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GABDIEN. 

Action  against. 

• 

In  an  action  againat  a  gardimi^  by  a  plaintiff  who  had  adzed  efieotsby  writ  of 
wide  arrii,  which  were  sold  on  an  execntion  by  another  party,  praying  that  the 
fordiai  produce  the  effscts  or  pay  the  yalne  thereof. 

Hdd,  On  demurrer,  That  the  plaintiff^s  remedy,  if  any  be  had  under  the  cir- 
^omatanoea,  waa  not  by  an  action,  but.  by  a  rule.  11  L.  0.  Bep.,  p.  476,  Beny 
TB.  Cowan  etoL    8.  0.  Quebec ;  Stuart,  J.  . 

DSLIYSBT  TO. 

Held,  That  a  gardien  of  moyablea  will  not  obtain  an  order  that  the  defendant 
4elife»  them  up  to  him,  unleaa  on  clear  proof  of  their  being  deteriorated  by  impro- 
per use.    3  Juriat,  p.  11^6,  Paltgrave  Y8.  SifUcal^  and  Prieur^  gardien.    S.  0. 
HoDtntl ;  Mondelet,  J.  #  •  * 

FaAis  Ds  Gabde. 

Held,  That  a  gardien  of  gooda  aeized,  under  a  writ  of  revendioation  addreaaed 
1o  the  aheriff,  haa  a  right  of  action  aa  well  againat  the  plaintiff  aa  againat  the 
theriff,  for  moneya  expended  aa  auch  gardien,  2  L.  C.  Bep.,  p.  360,  Dififitn^ 
^  Jefr^.    In  Appeal ;  Stuart,  C.  J.,  BoUand,  Panet,  Aylwin,  J. 

Held.  In  an  action  by  a  gardien  vohntaire  againat  the  plaintiff  en  reioendicor 
•lumfer  moneya  expended  aa  gardien  of  a  yeaael  aeized^  that  the  action  muat  be 
-^iniined,  inaamuch  aa  the  yeaael  had  remained  dtfacJU)  in  the  poaaeasion  of  the 
'de&ndanta,  €it  reveiuZioa^um,  and  there  waa  no  aufficient  evidence  tiiat  the  gardien 
lad  ej^nded  any  money  in  and  about  the  aafe  keeping  of  the  yeasel  and  effecta 
Miied.  5  L.  C.  Bep.,  p.  182,  Dinning  ya.  Jeffrey.  S.  G.  Quebec  \  Bowen,  0.  J., 
Meredith,  Badgley,  J. 

Held,  That  a  defendant  in  an  action  of  revendioation  haa  no  lien,  {droit  de 
^^fteiUion)  until  he  be  paid  hia  feea  and  expenaea /raw  de  garde,  aa  gardien  judir 
<^  m  an  action  of  revendication  against  the  plaintiff  aa  defendant,  the  action 
Wing  been  diamiaaed  and  the  judgment  notified  to  the  gardien.  9  L.  G.  Bep., 
f*  360,  Pouiri  va.  Laviolette.    S.  G.  Montreal ;  Mondelet,  J. 

Held,  That  the  aheriff  haa  a  right  to  retain  auch  property  as  be  may  have 
laviUly  aeiaed  until  the  fraie  de  garde  are  advanced  by  the  plaintiff.  He  haa 
iliD  the  right  to  demand,  in  advance,  all  necesaary  expenaea  for  the  aafe  keeping 
'Ofwiiat  he  haa  aeised.    Reed  va.  Demoyers.    E.  B.  Q.  1819. 

A  gardien  who  haa  delivered  to  the  defendant  the  thinga  he  had  in  chaige, 
^uuiot  maintain  an  action  againat  the  aheriff  for  hia  ealaire,  Tardiff  vs.  Shq>' 
^    K.  B.  Q.  1813. 

Opposition  by. 

Held,  In  revendicoHon,  if  the  defendant  pleads  by  eoc&^Hon  temporaire  that 
oe  blda  the  property  demanded,  aa  gardien,  appointed  by  a  juatice  of  the  peace, 
^  prays  that  tiie  plaintiff 'a  action  may  be  diamiaaed,  it  ia  irregular.    He  can 
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only  stay  prooeedings  until  the  perflon  from  whom  he  deriyee  his  antlion^  to^ 
hold  the  property  claimed,  is  made  a  party  to  the  suit.  His  exception,  there- 
fore, should  be  an  exception  dilaUnre,     Pacaud  vs.  Bigin.    K.  B.  Q.  1818. 

Held,  That  a  gardien  to  movables  can  oppose  a  second  feusure  of  the  saae 
effiocts,  so  long  as  the  first  seizure  has  not  been  disposed  of.  12  L.  C.  Bep;,  p» 
158,  Langloii  vs.  Gauvreau  et  ol.,  and  Oauvrtau,  0pp.  8.  0.  Quebec ;  Tasolift* 
reau,  J. 

Held,  On  demurrer,  that  a  gardien  has  a  right  to  fyle  an  oppotttioD  to  a 
second  seizure  of  movables  in  his  charge  as  gardien,  9  L.  0.  ^cp^  p.  4Mr 
Smith  et  cU.  vs.  ffFarreU  and  Coleman,  0pp.     8.  0.  Quebec ;  Chabol^  J. 

Contrary  held,  3  Jurist,  p.  135,  BonaU^  vs.  Naigky  and  McIhndU^  0pp.. 
S.  C.  Montreal ;  Badgley,  J. 

Oabdisn,  Gontrainte  against.    See  Gontraintx. 


HABEAS  GOBPUS. 
Bail. 


Held,  That  on  application  to  admit  to  bail  a  person  chaiged  with  murder,  tk 
judge  will  look  to  the  gravity  of  the  offence,  the  weight  of  evidence,  and  the  Sif*- 
rity  of  the  punishment,  and  may  refuse  bail.  6  L.  G.  Bep.,  p.  249,  JBxfmit 
J,  B.  Corriveau.   Powers  Cir.  J. ;  In  Chambers,  Quebec. 

Helfi,  That  a  prisoner  confined  upon  a  charge  of  capital  felony  (arson)  miyW 

admitted  to  bail  after  bill  found  by  a  grand  jury,  if  the  depositionB  against  Ua 

are  found  to  create  but  a  very  slight  suspicion  of  the  prisoner's  guilt.    7  L.  0. 

Bep.,  p.  57,  Ex  parte  McGuire.    Power,  Gir.  J.,  Quebec. 

• 

Civil  Suit,  Effect  on. 

Held,  by  Duval  and  Meredith,  J.,  That  a  writ  of  Hdhecu  Corpm  cannot  bt 
granted  to  liberate  a  prisoner  charged  with  process  in  a  civil  suit  (eonirmft 
par  corps  for  libel)  even  although  the  writ  of  execution  under  which  he  is  aneilBl 
is  irregular. 

By  Duval,  J.,  That  the  writ  of  Hdheoi  Corpue  is  not  granted  for  Uie  ptipoBS 
of  reviewing  the 'judgment  of  a  civil  court,  or  of  questioning  the  r^iulari^  of  tbe 
proceedings,  either  before  or  after  judgment,  but  merely  to  keep  courts  wAi^ 
their  jurisdiction,  and  not  to  correct  their  errors. 

By  Meredith,  J.,  That  even  if  the  writ  of  arrest  is  irr^ular,  yet  if  it  doe^* 
not  appear  to  be  out  of  the  scope  of  the  jurisdiction  of  the  court  from  whieh  i.*^ 
issued,  it  cannot  be  deolajred  void,  and  the  prisoner,  consequently,  cannot  be  lib^ 
rated^on  Habeas  Corpus, 

By  Stuart,  Asst.  J.,  That  where  an  application  for  a  writ  of  Habeas  Corpi^ 
has  been  made  to  a  judge  in  chambers  and  refused,  judicial  comity  will  prevent 
another  judge  fh)m  entertaining  it.  9  L.  C.  Bep.,  p.  285,  Ex  parte  Donagku^ 
In  Chambers,  Quebec. 


HUISStEB.  18T 

Court  Haxtial. 

Tha  petidooer  was  tried,  by  oonrt  martial,  for  firing  without  ordlns  on  a  erawd 
of  people  ip  the  streets  of  the  city  of  Montreal,^  such  conduct  being  insubordinate^ 
unsoldierlike,  and  to  the  prejudioe  of  good  order  and  military  discipline,  and  a 
writ  of  Habea$  Corpu$  being  moyed  to  discharge  him  firom  the  custody  of  the 
Buiiaiy  anthontieB : 

Held,  That  it  appearing  that  the  written  eharge  against  the  prisoner  ia^ 
one  of  &lony,  he  must  first  be  held  to  answer  to  the  eonstitoted  tribunals  in 
Hbfb  aokNiy,  prooeeding  under  the  eommon  law  of  Ei^^and,  before  a  military 
oooity  Wider  the  mutiny  act,  and  the  articles  of  war,  can  legally  take  oogniiaaee 
of  the  charge.  4  L.  0.  Bep.,  p.  467,  jB»  parte  McOldhek  fot  Habeas  0&rpm$ 
Aytwin,  J. 

HeM,  ThaiaimtofJJa6M»Cbf7nw  will  not  be  granted  in  the  case  of  a  per^ 
BOD  confined  in  jail  on  ciril  process  (capieu  ad  respondendum).  8  L.  0.  Bep.^ 
p.  216,  Baitbef  et  al.  tb.  (yHaira.  S.  0.  Montreal;  Snth,  J. 

HeU^  That  a  judge  has  no  jurisdiction  to  Hbenite  a  person  found  giulty  oT 
ibiple  lareeny,  aad  sentenoed  to  be  imprieoiied  in  tlie  penitentiary  for  lifey 
alHoa^  it  might  af^iear  that  the  sentence  was  illegal;  and  that  the  judge  ou^tt 
ttgretore  to  abstain  from  giving  an  opinion  upon  the  legaHtf  or  illegali^  of'Sncb 
mtenoe.  6  L.  0.  Rep.,  p.  106,  Ex  parte  FlatUe.  In  Ohambers,  Qwebeo;. 
Bowen,  0.  J. 

MpCBBB  OF  PABLIAMSMT. 

•      

HeU,  1.  On  amotion  for  a  writ  of  .Sbdeot  Carpue  to  produce  the  body  of  » 
person  in  custody  (under  a  warrant  of  three  members  of  the  Bzeeutive  Council  £at 
tMH0naUe  practices)  founded  upcm  '^  his  privileges  "  as  amember  of  the  Phivin- 
«al  Pariiament,  two  pepera  purporting  to  be  two  indentures!  of  dection,.  produced 
iAinpport  of  the  motion,  are  not  sufficient  evidence  of  his  being  sack  member,  to  . 
entitle  him  to  the  benefit  of  the  writ. 

2.  A  member  of  the  Provincial  Parliament  held  at  Quebec,  the  place  where  he 

is  resident,  arrested  ei^teen  days  after  its  dissolution  for  *'  treasonable  practices  '^ 

•and-during  his  confinement  elected  a  member  of  a  new  parliament,  is  not  entitied 

to  prifikgefiom  such  arrest  by  reason  of  his  election  to  either  parliament.  StuartV 

B^.^  p.  1,  Case  of  P.  Bedard.  K.  B.  Q.,  1810. 

Biforr  BBTUBNiNa  Offiobb.    See  Pabliambnt. 


HOLIDAY. 
&8  BlLi^  AND  NoTBS  dated  on  Sunday. 


HUISSIEB. 

AOTION  BT. 

AbU,  That  a  BaiM  hasno  action  for  the  price  of  goods  sold  en  j'atfiee  against 
^^Xdmser  to  whom  they  were  deliverad  without  pajnonent.    5  L.  0.  Bep.,  p^. 
^^^     AOefier vs.  Lajme. .  a  0.,  Kamouraska;  Taschereau,  J» 
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OONTSMPT. 

Held,  That  a  bailiff  who  retains  money  he  has  levied,  ia  liable  to  an  attudk- 
anent  for  oontempt    Bex  ys.  Ready.    E.  B.  Q.,  1813. 

DAMAGES  AGAINST. 

Held,  In  an  action  of  damages  against  a  bailiff:  1,  That  under  the  12tii 
Tiot,,  0.  38,  sect  79,  a  writ  oitauU  arrU,  after  jadgment,in  an  appealaUe  ease, 
may  be  made  returnable  in  yaoation. 

2.  That  it  is  the  dutjof  a  bailiff  executing  sueh  writ,  to  deliyer  it  to  the  aftla^ 
ney  or  party  firom  whom  hcT  received  it,  or  to  fyle  it  in  oourt  on  or  befine  the 
return  day,  without  being  specially  requested  to  do  so. 

3.  That  having  received  the  writ  as  bailiff  to  serve  the  same,  he  will  not  be 
permitted  to  uige  the  want  of  proof,  in  an  action  against  him,  <tf  hia  being  t 
bailiff. 

4.  That  proof  of  the  amount  due  to  defendant  by  a  tiers  taitij  also  proof  of  the 
servioe  of  the  writ  of  attachment,  and  the  payment  of  this  amount  to  othen  tku 
the  plaintiff,  (the  plaintiff's  debt  remaining  unsatisfied),  is  suffieient  proof  of  dam- 
age to  the  extent  of  the  amount  due  by  such  Hers  tain,  without  direct  evidenee 
^  defendant's  insolveney.  1  L.  G.  Bep.,  p.  77.  Lamptam  vs.  BamreU,.  0. 
G.  Quebec ;  Duval,  J. 

DOMIOILS. 

Held  1,  That  in  a  seizure  of  movables,  the  election  of  domicile  by  a  bailiff  is 
a  particular  parish,  without  specifying  in  what  part  of  it,  is  insufficient,  and  tiie 
adsuie  is  consequently  nuU. 

2.  That  a  notice  of  sale  at  the  foot  of  the  proe^  verbal  of  seiiuve,  for  a  speci- 
fied day  of  the  month,  without  mention  of  the  year  is  null,  although  the  proeh 
verbal  is  correctly  dated :  2  Jurist,  p.  276.  Beaupri  vs.  Martelj  and  Maridj 
opp.  S.  G.  Montreal ;  Monddet^  J. 

FEXS. 

« 

Held,  On  certiorari^  that  a  conviction  against  a  bailiff  for  exacting  more  tiiiB 
his  l^al  fees,  will  be  quashed,  on  the  ground  that  the  magbtrate  permitted  aa 
amendment  in  the  information,  and  because  no  precise  date  of  the  offence  waf 
^ven.     6  L.  G.  Bep.,  p.  489.    Ex  parte  NuU.    8.  G.  Montreal ;  Smith,  Hon- 
«delet,  Ghabot,  J. 

PRESORIPTION. 

Held,  That  the  limitation  of  actions  for  bailiff's  fees,  under  the  12th  Yiot  ^  * 
44,  is  absolute ;  and  the  oath  of  the  defendant  as  to  payment  is  not  neoesaai^^ 
6  L.  G.  Rep.,  p.  59.  LepaiUeur  vs.  SooU  e$  al.  S.  G.  Montreal,  Smitt^ 
Mondelet,  J. 

RXLATivs  or. 

Held,  That  a  bailiff  may  execute  a  writ  (pfji/a  de  bonis)  a^nst  his  brothei^ 
in-law,  or  other  relative,  notwithstanding  the  provisions  of  the  12ih  Vict,  c  3^^ 
10  L.  G.  Bep.,  p.  184.  LemUux  vs.  Cotiy  and  Coti,  Opp.  G.  G.  Quebec ;  Stoart^ 
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Held,  That  a  writ  of  summons  cannot  I^aUy  be  served  by  the  son  of  the 
i^laintiff.  Exception  d  la  forme  i^aintained.  6  Jurist,  p.  88.  Bin  ys.  Atibertm* 
3.  0.  Montreal ;  Monk,  J, 

Retubn.  \ 

Held,  That  wbere  a  writ  of  summons  was  returned  into^Court  without  anj 
return  of  servioe,  an  application  by  bailiff  to  be  allowed  to  make  a  return  will  not 
}e  allowed,  there  being  nothing  before  the  oourt.  Tidmanh  vs.  Stephen  et  aL 
Joni,  Sep.,  p.  16. 

Held,  1.  That  in  his  return  of  service  of  a  motion  (for  a  /oUe  ench^)  the 
Bailiff  must  certify  that  he  pertonaUff  served. such  motion  and  a  return  ''  Je 
misfder  jur^  de,  &o.,  certifie  par  le  prtont  sous  mon  serment  d'offioe,  avoit 
dgnifi^,  &o.,"  is  insufficient. 

2.  That  the  return  must  be  upon  the  motion  itself,  and  not  upon  a  paper 
mnezedto  the  motion.  12' L.  G.  Rep.,  p.  176.  Johin  vs.  Hamel^  and  Haimd^ 
idjud.    S.  C.  Quebec ;  Stuart,  J. 

RSYXNDIOATION  AQAINBT. 

Held,  That  revendication  will  lie  agunst  a  bailiff  who,  under  the  authority  of 
I  Justice  of  the  Peace,  holds  in  his  custody  the  goods  of  the  plaintiff,  if  the  cause 
nf  llie  detention  be  a  matter  over  which  die  justice  has  no  jurisdiction.  Paoaud 
fs.  BSt^n,    K  B.  Q.,  1818. 

Held,  That  an  opposition  iijm  d^annuller  will  not  be  maintained,  on  the  ground 
that  the  bailiff  making  the  seizure  was  not  a  sheriff's  bailiff,  the  writ  of  execu- 
tion having  been  delivered  to  him  by  the  sheriff.  8  L.  C.  Rep.,  p.  256.  Frdigh 
1%,  S^ftnour.    S.  C.  Montreal ;  Smith,  J. 

Offisrs  made  to  bailiff  declared  valid.     Oons.  Sup.,  No.  19. 

De/aue  to  baUifife  and  judges  against  saisie  arrU  being  made  on  hiUet  oupro* 
messe,  mflu  seing  privL    Cons  Sup.,  No.  25. 

Bailiff  condemned  to  costs  for  omitting  the  date  of  seizure.    Pr^vost^,  No.  17,. 

Bailiff,  service  of  writ  in  a  sealed  envelope.    See  '^  Insobiption  de  Faux.'*^ 

Bailiff '»  return,  recourse  against.    See  '*  Inbobiptio^  db  Faux." 


HUSBAND  AND  WIFE. 

Adultebt. 


Hdd,  1.*  That  adultery  of  a  wife  during  her  marriage  cannot  be  set  up  by  the 
li^  to  cause  her  to  lose  her  rights  in  the  community. 

^-  It  can  only  be  set  up  by  the  husband,  and  if  he  has  taken  no  steps  to  have 
^  declared  deprived  of  her  rights,  the  heir  cannot  do  so. 

^*    That  ld)6ence  of  the  wife  from  the  conjugal  domicile  for  legitimate  cause 
^^  tict  deprive  her  of  her  rights,  after  the  death  of  her  husband. 
^-    That  the  fact  of  the  husband  keeping  a  concubine  in  his  house,  is  such 
»  and  the  wife  may  live,  separate  from  him,  and  her  absence,  even  at  hia 
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d6atli4>ed,  if  jvatifted  therebj.  6  Jurist,  p.  257,  Oadhrii  m  Bommw  Hi 
LaplamU, 

Held,  In  an  action  en  separatum  de  corps  9  de  hiens  whore  the  hnebaad  fell 
up  adultery,  that  the  separation  will  be  granted  on  proof  of  sevioes^  but  the  wi& 
will  be  deprived  of  her  matrimonial  rights.  O.  ts.  L.  S.  0.  Montraal;  Goad. 
Bep.,  p.  71.  • 

See  Sbpabation,  In/ra. 

Authorization. 

A  married  woman  cannot  sue  as  a  marchande  publique  without  her  fausbtnd. 
Bolland,  C.  J.,  Day,  Smith,  J.    Cond.  Rep.,  p.  60. 

So  also  in  Toung  vs.  Feehan,     K.  B.  Q.  1818. 

Held,  That  a  wifp  can  bind  her  husband  for  that  which  rektes  to  het  hooA- 
hold ;  where,  therefore,  they  live  together,  and  keep  a  boarding  house,  erideaee 
of  payment  to  the  wife,  of  a  sum  due  for  board  and  lodging,  is  evidence  orpaymiBt 
to  the  husband.     Fortier  vs.  La/orce,     K.  B.  Q.  1821. 

Held,  That  the  express  authorisation  of  the  husband  to  his  wife,  separie  it 
hiens^  to  become  bound  as  his  surety,  is  sufficiently  proved  by  a  notarial  deed 
signed  by  them,  in  the  beginning  of  which  the  wife  appears,  with  other  eredittvi 
of  her  husband,  and  is  declared  to  be  "auiaris^e  injustice  and  olhenriH 
**  hereby  specially  authorised  by  her  husband,  testified  by  his  signature  thereto** 
as  party  of  the  first  part^  and  also  appears,  with  another  as  surety  for  her  to 
band,  and  as  party  of  the  fourth  part,  although  no  words  of  authorisation  in 
contained  in  that  part  of  the  deed  where  they  appear,  m  where  she  binds  henelf 
as  such  surety.  6  L.  0.  Rep.,  p.  3*<i0,  Josq}hy  Petr.,  vs.  Leslie.  0pp.,  and^al^, 
Inter.     8.  C.  Montreal ;  Smith,  Vanfelson,  Mondelet,  J. 

Held,  That  a  married  woman,  although  separated  as  to  property,  and  ha^iog 
the  administration  of  her  property,  cannot/iwithout  the  express  authority  of  bef 
husband,  validly  do  anything  tending  to  affect  and  hypothecate  her  real  piopert^  - 
^  Rev.  de    Jur.,p.  406,  Hertd  de  /2!ot/tn7?e,"App.,  vs.  Hie  Commercial  Bank 
the  M.  D.  Resp.     In  Appeal ;  Stuart,  C.  J.,  Bowen,  Bedard,  Mondefet, 
ner,J.  1846. 

:    ApTHOEizATroN— Lesion. 


Held,  1.  That  a  married  woman  (commune  en  hiens)  and  a  minor,  who 
wards  renounced  the  community,  may,  under  the  authority  of  her  husbaoc:^ 
ratify  a  deed  qf  exchange,  made  by  the  husband  only,  of  a  property  liable  to 
douaire  prifix  and  reprises^  such  rights  being  of  a  movable  nature  only. 

2.  That  the  authority  of  the  husband  for  the  purpose  of  this  deed*<^ 
tion,  is  sufficiently  apparent  by  the  declaration  of  the  wife  that  she  is  '' 
assisU  et  d'ahondant  autorisie  "  without  stating  by  whom,  the  husband  bang 
party  to  the  deed  and  declaring,  after  the  reading  thereof,  that  he  cannot  ago. 

3.  That  upon  a  deed  of  exchange  in  like  cases,  there  cannot  be.  lesion  with  -^ 
fespect  to  the  wife,  the  mortgage  for  her  matrimonial  rights  being  tvansfened  ' 
from  one  property  to  another. 

hi  That  in  the  case  submitted,  thers  was  no  fraud  with  reqpeot  to  the  wifbi 
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:10  li.  C.  Bqp.,  p.  157^  MMriiU  ei  dL  App.^  BrauU,  Resp.  In  Appeal ;  Ajdwin, 
DvLj9l^  Meredith,  Bruneao,  J.;  Guj,  J.,  dissenting. 
Sune  owe,  4  Jurist,  p-  60. 

Authorisation— DoMioiLi* 

Held,  1.  That  the  rights  of  hosband  and  wife  domiciliated,  and  married  in 
Lower  Canada,  are  regolated  by  the  law  of  Lower  Canada,  although  they  fix 
their  reeidence  afterwards  in  a  foreign  country. 

2.  That  a  sale  by  a  woman  so  married,  made  in  the  state  of  New  York,  jointly 
wiili  her  husband,  bat  without  statement  of  authorization  on  his  part,  of  im- 
morables  situated  in  Loww  Canada,  is  absolutely  null  and  void,  as  well  under 
^  ttatui penonndin  respect  to  the  wife's  rights',  as  under  the  stcUtU  red  as  to 
hnmovables,  al&ou^  by  the  law  cf  the  State  of  New  York  no  such  authorisation 
Ib  necessary  there.     11  L.  C.  Rep.,  p.  254,  Lamolette^  App.,  Martin^  Beep. 
la  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Bruneau,  J. 
Same  ease  in  the  S.  C.  See  2  Jurist,  p.  61.  In  Appeal;  See  5r  Jurist,  p.  211. 
Held,  That  a  married  woman  may  also  set  forth  in  her  declaration  specially 
ttst  die  is  authorized  to  sue  alone  (if  she  does  so  sue)  and  must  state  particularly 
the  means  by  which  her  incapacity  to  sue  without  her  husband  has  been  removed. 
FtrrauU  vs.  CuviUier.     K.  B.  Q.  1817. 
AuTHOBiZATiQN  9fi  to  uotes.    See  Bills  and  Notes  of  married  women. 

COMMUNAUTi. 

Held,  1.  That  there  is  no  community  of  property  between  parties  domiciled, 
and  married  in  England,  who  have  removed  to  Lower  Canada  and  died  there. 
3  Rev.  de  Jur.,  p.  255,  Bo^en  et  al,  vs.  Rogers,     Q.  B.   Montreal ;  1848. , 

Held,  That  a  widow  for  a  debt  due  to  her  by  the  commurkauUy  cannot  support 
tt  bypothecary  action  against  the  detent eur  of  her  husband's  propres  without 
pronog  that  the  communauU  oannot  satisfy  her  demand.  SatuM'erman  vs.  Cos- 
pm.    K.  B.  Q.  1817. 

Held,  That  a  widow,  as  chef  de  la  communauU  continuie^  may,  in  a  default 
letioQ,  have  judgment  for  the  amount  of  an  obligation  to  her  and  her  husband 
jointly.    Hauueman  vs.  Levesque.     K.  B.  Q.  1813. 

Held^  That  a  widow,  commune  en  hiens  and  executrix  of  her  husband's  will, 
^  maintain  an  action,  after  his  decease,  for  a  debt  mohiliaire  due  to  their 
^ommfauti.    Jhvmn  vs.  Beaulieu.    K.  B.  Q.  1820.  ^ 

Held,  That  a  undower  may,  in  likeoaae,  maintain  a  similar  action.  Blouin  vs. 
lArnn.    K,  B.  Q.  1821. 

Bdd,  That  the  communauU  de  manage  enjoys  the  benefit  of  the  rents,  issues^ 
^  pro$l0,  of  the  propres  on  either  side,  and  is  therefore  bound  to  pay  the  rentti 
^f^futUuies  with  which  they  are  charged  during  its  continuance,  and  an  action 
&r  their  amount  will  therefore  lie.     Girard  vs.  Lemieux.    K.  B.  Q.  1820. 

Held,  On  a  de/eme  en  droit  to  an  action  for  a  specific  sum  as  the  proceeds  of 
^  communauU  between  the  plaintiff  and  his  late  wife,  that  the  action  should 
We  been  ««  aetion  of  portage^  and  action  dismissed.  6  L.  0.  B^.,  pi  475, 
fhfim  ▼•.  AspuM. .  S.  C«  Montreal ;  Day,  Smith,  J^ 
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The  roal  eetate  of  a  oommunafUi  fbnnerly  ezistiiig  between  defendant  and  }m 
late  wife,  was  sold  by  the  sheriff,  in  an  action  by  plaintiff  lepreaenting  the  haUkmr 
de  fofuU,  and  defendant  was  oondemned  personally  and  as  tutor,  jointly  and 
soTerally,  to  pay  one  half  of  the  capital  with  interest  and  costs.  The  ehOdren,  la 
representing  their  mother,  intertened  by  a  HUor  ad  hoc^  and  contested  plaintiff 'a 
collocation,  on  the  ground  that  one  half  of  the  moneys  belonged  to  them,  and 
that  they  were  only  liable  for  one  half  of  the  capital  and  interest,  and  not  for  any 
costs. 

Held,  That  the  contestation  was  unfounded.  •  11  L.  0.  Hep.,  p.  79,  JDwtn 
TS.  Green  and  PoUico,  Inter.    S.  G.  Montreal ;  Badgley,  J. 

Held,  That  the  court  will  not  take  cognixance  of  the  civil  death  of  the  hm- 
band  in  an  action  of  separation  de  hiens^  if  tiie  wife,  in  subsequent  dealingi 
between  hertand  her  husband  has  not  treated  tiie  community  as  dissolyed.  1 
Jurist,  p.  44,  Cartier  vs.  Bechard,  S.  G.  Montreal;  Smith, Badgjey,  J.;  Hon- 
delet,  J.,  dissenting. 

Held,  In  an  action  en  separation  de  corps  et  de  biens  between  parties  domid* 
Hated  in  a  township,  soccage  lands  purchased  during  the  marriage  will  be  to^ 
sidered  as  forming  part  of  the  community.  2  Jurist,  p.  70,  Magreen  vs.  AitkrU 
S.  G.  Montreal ;  Smith,  Mondelet,  Badgley,  J. 

Held,  That  there  is  no  community  of  property  aocordii^  to  the  oustooi  cT 
Paris,  between  persons  married  in  England,  their  then  domicile,  without  any 
ante-nuptial  contract,  who  afterwards  changed  their  domicile,  and  settled  and  died 
in  Lower  Ganada.    3  Jurist,  p.  64,  Rogers  et  al.  vs.  Rogers,    Q.  B.  Montnil 
1848.    Holland,  Day,  Smith,  J. 

Same  case,  3  Bev.  de  Jur.p.  255. 

Held,  That  a  communauU  de  hiens  is  by  law  presumed^  until  the  oontraiy  i» 
shown.    Rog  vs.  Yon.    K.  B.  Q.  1812. 

Foreign  Marriage; 

Held,  1.  That  a  marriage  contracted  in  the  United  States,  between  penoas 
domiciled  in  Lower  Canada,  is  valid  in  law,  although  one  of  them  (the  wift) 
was  a  minor,  and  had  not  the  consent  of  her  tutor,  and  that,  under  saoh 
marriage,  community  of  property  is  created. 

2.  That  subsequent  articles  of  marriage  executed  in  Lower  Ganada,  with  the 
consent  and  in  prince  of  the  tutor,  acting  for  and  in  the  name  of  the  minorf 
and  stipulating  separation  des  biens  and  followed  by  a  marriage  duly  solemniiedf 
can  have  no  effect,  and  that  such  nullity  may  be  opposed  by  the  tutor  himselfy 
in  an  action  en  reddition  de  compte  against  him  by  the  minor  separated  as  toprc^ 
perty  from  her  husband,  who  was  personaUy  indebted  to  such  tutor.    8  L.  C* 
Rep.,  p.  257,  Languedoc  et  al.^  App.,  vs.  Laviolette,  Resp.     In  Appeal  \  lafyo^ 
taine,  G.  J.,  Aylwin,  Duval,  Caron,  J. 

See  same  case  in  Sup.  Court,  1  Jurist,  p.  240. 

Harbouring  Wife. 

Held,  That  in  an  action  to  compel  the  defendant  to  send  back  the  phdntiff' 
wife,  alleged  to  have  been  enticed  away  and  harboured  by  the  defendant^ 
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roihory  it  is  no  defenoe  to  set  up  the  bad  treatment,  personal  Tiolenee,  and 
treats  of  the  plaintiff  toirards  his  wife  aftar  action  brought,  nor  to  all^  gene- 
iHj  that  the  wife  was  obliged  by  the  sioicei  of  the  plaintiff  to  take  refoge  with 
sr  brother.  6  L.  C.  Bop.,  p.  73,  CaUsi  vs.  Berineux.  S.  C.  Montreal ;  Day, 
mith,  Hondelet,  J. 

Intestacy. 

Held,  That  the  father  is  the  heir  of  his  child,  dying  intestate  and  without 
Boe,  fi>r  the  moyables  left  by  the  child  at  the  time  of  his  decease,  and  will  take 
so  m^proprUU  a  l^cy,  made  by  a  testator  in  favor  of  the  mother  of  the  child, 
fing  without  heirs,  and  intestate.  1  Jurist,  p.  320,  Beid^  App.,  Frewst^  Beep, 
lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

.Liability  fob  Husband. 

Held,  That  a  wife  who  undertakes  with  her  husband,  the  husband  being  a 
^ader^  becomes  the  eaatwn  aolidaire  of  such  trader,  in  so  far  as  the  undertaking 
OBoerns  his  trade,  and  this  without  mentioniog  the  MolidiU^  or  that  she  is  author- 
led  by  her  husband.    1  Bev.  de  Jur.,  p.  186,  Pazer  vs.  Oreen.    Q.  B.  Q. 

Held,  That  an  obligation  contracted  by  a  wife,  separated  as  to  property  from 
Mr  husband,  jointly  and  severally  with  her  husband  is  null,  in  so  far  as  respects 
bar,  under  the  4th  Vict.,  c.  30,  sect.  36.  1  Bev.  de  Jur.  p.  333,  Bertrand  vs. 
Samdaia.    Q.  B.  Q.  1845. 

Held,  1.  That  a  woman  who  has  obtained  a  Miparation  de  biem^  cannot  exer- 
■se  any  mortgage  for  her  matrimonial  rights  upon  property  of  the  husband  sold 
(in  lfti8)  during  the  community,  uotwithstandtng  a  registration  of  her  mar. 
riagB  contract  before  the  sale,  if  she  has,  during  the  community,  approved  of  and 
ratified  the  deed  of  sale. 

8.  Distinction  recognized  between  binding  herself  for  her  husband  contrary  to 
^i^Ury  ordinance,  and  waiving  or  releasing  her  own  rights.  12  L.  C.  Bep., 
F*  135,  Boudria,  App.,  McLean,  Besp.  In  Appeal;  Lufontaine,  0.  J.,  Duval, 
Mttsdith,  J. ;  Aylwin,  Mondelet,  J.,  dissenting. 

&une  case,  6  Jurist,  p.  65. 

i^titU  de  la  veuve  declared  privileged.     Cons.  Sup.,  No.  27. 

^idow  ordered  to  have  possession,  on  her  caution  juratoire,  Consw  Supip 
^^  81. 

Mabbiagb  Contbaot. 

Bdd,  That  a  claa«»  of  ameublluement  in  a  marriage  contract  excludes  cul^ 
^^"^fitj  dower.  1  L.  0.  Bep.,  p.  25,  Touieeant  et  a^  vs.  Ldtlanc.  S.  C.  Quebec. 

Odd,  1.  That  a  married  woman  is  entitled  to  claim  the  proceeds  of  an  immovable 
^^  upon  the  representatives  of  her  deceased  husband,  such  property  having 
"^  g;iven  to  her,  during  the  community,  by  her  father  and  mother,  notwith- 
^diag  a  dauae  of  ameublUsement  in  her  contract  of  marriage ;  provided  she 
^the  rights  by  the  terms  of  the  contract,  to  renounce  to  the  community,  and 
!^  biok  what  she  brought  to  it;  and  notwithstanding  the  contract  (executed 
^4ie  thacomiHig  into  force  of  the  4th  Vict.,  c.  30,)  was  never  rq;i8tered. 

N 


194'  HUSBAND   AKD  Wm. 

9.  Tkftilier  elum  in  saeh  a  case  is  rather  in  the  nature  of  a  i^jjhl  atptopmVf^ 
that'in  the  nature  of  an  hypothecary  right.  1  L.  G.  Bep.,  p.  4T,  Labt^gm  iti 
Bakeker,  and  Fteuryf  0pp.    S.  0.  Qaebeo;  Bowen,  Duvaly  Mereditliy  Jl 

Hdd,  1.  That  the  donation  by  an  ofcendbnt  of  oneof  the  eon,^nirtfl^  in  a 
riage  contract,  of  an  immovable  destined  to  enter  into  the  oommitliitf,i8  an 
hU$9emmt  within  the  meaning  of  the  hw. 

2.  That  such  ameubUssement  has  no  effect,  except  as  regards  the  eommnnityy 
and  between  the  conjoints  themselyes. 

3.  That  the  immovable  preserves  its  qnality  cfprapte  up  tothe  time  d^  jMf- 

4.  l!hatf  the  other  conjoint  being  dead,  and  the  child  bom  of  the  miirii^ 
afterwards  dying  withont  issue,  and  before  patiage,  the  anuMbHtHMini  Ite'itf 
longer  any  effect ;  and  the  collateral  heirs  of  the  conjoint,  in  whose  fiivor  it  wai 
stipulated,  can  claim  no  right  in  such  immovable.    2  L.  C.  Rep.,  p.  213,  {Tftor. 
Ubaii^  Tutor,  vs.  EeadUy.    In  Appeal ;  Panet^  Aylwki,  YmMMki  VimiAtl^i. 

Held^  Thai  a  daMS  of  sqiaration  of  debts,  in  a  manril^  coitfiNMl'  iMftvM 
eanfdiiUt,  stipulating  community,  is  of  no  avaS  as  against;  crediteiV'  of  ttl' 
wife,  unless  followed  by  an  inventory  of  the  effects  of  the  wife  at  tlie^tiaase-ef  tto- 
maitiage.    5  Jurist,  p.  160,  MeBetM  vs.  Dmbariehf  and  Ikumitimmi^  Offk 
8.  0.  Montreal ;  Berthdot,  J. 

Held,  That  a  party- who  contracts  a  second*  marriage  eannot  dii|KWi»  li^muP- 
riage  contract,  in  &vor  of  his  second  wife,,  of  any  portion  of  tiieeswyitoHif  ttl^ 
firstr-oommunity,  or  of  a  greater  portion  of  the  aequU9  than  that  aeeraing  ta^tl 
child  taking  the  least  share.  2  L.  0.  Rep.,  p.  175,  KeUh  vs.  Bigehm.^  8::(X 
Montreal ;  Day,  Smith,  Mondelet,  J. 

Held;  That  a  marriage  contract  may,  in  Canada,  be  valid  under  esMdli  d^ 
eumstances,  although  it  is  not  regularly  executed  as  a  notarial  actey-afid*  ie  lu'M' 
no  more  than  an  acie  tons  seign  privi  signed  by  the  contracting  parties  in'  pr^ 
senoe  of  a  notaiy,  and  left  in  his  custody  and  keeping.    ffoMimmam  vs.  jRHMNdb 
K.  B.  Q.  1814. 

Held,  That  a  clause  in  a  marriage  contract  that ''  the  parties  take  one  anotkr 
"  with  the  property  and  rights  to  each  of  them  respectively  bdonging,  and  MMi 
"  as  may  hereafter  accrue,  of  what  nature  soever,  which  said  property,  mofiUi 
"  or  immovable,  shall  enter  into  the  community,"  is  a  covenant  of  atmetMuf 
meat  of  all  the  property  belonging  to  the  parties,  notwithstanding  a  subseqaeit" 
clause  of  realization,  and  that  consequently  the  customary  dower  cannot  be  dtinKl 
out  of  the  husband's propre«.  4  L.  C.  Rep.,  p.  436,  Moreau  vs.  Maithew9  9ai 
Fuher.    S.  C.  Montreal ;  Bay,  Mondelet,  J. ;  Yanfelson,  J.,  dissenting. 

See  report  of  this  case.     5  L.  C.  Rep.,  p.  325. 

Held,  That  an  action  against  husband  and  wife  for  a  debt  due  by  the  ^ 
previous  to  her  marriage,  will  be  dismissed  on  demurrer,  after  plea  by  the  wift 
that  she  is  sued  as  commune,  when,  in  fact,  she  was  iiparie  de  biin$  by  mairiig* 
ooiitract  produced.  6  L.  C.  Rap.,  p.  485,  Oagnier  vs.  Crevier  et  dl.  8.  ft 
Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  That  in  the  case  of  a  marriage  contract,  with  a  covenant  otameMin^ 
mmt  and  a  claase  of  reoZuo/um  in  the  event  of  renunciation  of  ibe  eommuiiitf^ 
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by  Ae'  ijrtft,  the  iHft  wpiarated  as  to  property  cannot  claim,  by  way  of  tepirufy 
thcf  Enjoyment  (^tihe  proceeds  of  the  sale  of  an  immoTable  giycn  by  tbe  motBer 
lo  her  adopted  daughter  and  her  husband,  daring  the  community,  with 
eoilditloii  that  such-  property  could  not  be  Iseized,  but  would  serve  to  procure- 
aliliicnt. 

2.  That  the  property  given  by  such  donation  does  not  become  Kpnpre  of  the 
wife. 

3.  That  the  report  of  the  notary  awarding  the  same  to  the  wife,  and  the 
judgfnlrnt  hotnologafing  flftich  report,  is  not  binding  upon  third  parties  contesting 
the  daim  of  the  wife. 

4.  TU^'in  the  casei  stibmitted,  the  respondents  had  a  right  to  be  collocated 
in  preference  to  the  appellant.  11  L.  C.  Bep.,  p.  7,  Jarry^  -^PP-*  ^-  ^^  Thut 
am&  Loan  Oompctn^y  B^ep.  In  Appeal;  Lafont&ine,  G.  J.,  Aylwin,  Duval, 
VLtMSSAf  Motdelet,  J. 

Hdd,  That  to  establish  a  MiparaHan  de  hien$  the  wife  must  stipulate,  in  the 
maltlige  contract,  ftr  the  gestion  and  administration  of  her  property.  1  Jurist, 
p.  19t,  Wtban  vs.  ParUeaUf  and  Simard^  0pp.    8.  G;  Motitreal  ]  Day,  Hon- 

ddU;Chabo^  J. 

Hdd,  In  an  hypothecary  action  for  a  dauaire  prifix  constituted  in  favor  of 
jUbatifTi  mother,  that  a  Hers  detenteur  who  acquired  the  property  premaui  to 
thdlsC  Nov.,  1844;  cannot  set  up  the  non-registration  of  the  contract  of  marriage 
pravioos  to  the  (1st  Nov.  1844)  date  of  registration  fixed  by  the  4th  Vict.,  c.  30, 
Bed'  4.  1  Bev.  de  Jur.,  p.  146,  Lauzon  et  al,  vs.  Bdanger,  G.  G.  Terrebonne ; 
Mottdtfet^  J.  1845. 

As  to  the  validity  of  a  clause  in  a  contract  of  marriage  stipulating  that  the 

nuMiHgift  rij^tS  of  the  parties  should  be  governed  by  the  laws  and  customs  6t 

QMt  Britain,  and  whether  such  stipulation  be  not  too  vague  and  indefinite. 

&r2"Bev.  de  Jur.,  p.  431,  Wilson^  App.,  vs.  WlUon,  Besp.  In  Appeal;  1840^ 

Mab&iaos,  Gontraot,  Fraud  in.    ^ee  Fraud. 

BSMUNOIATION. 

Bdd,  1.  That  a  woman,  sous  puissance  de  marij  cannot  validly  renounce 
to  a  kjfpoMque  in  her  favor  Qn  real  estate  belonging  to  her  husband,  for  a  rente 
^fhre  i^ven  by  her  contract  of  marriage  in  lieu  of  dower. 

2.  That  such  renunciation  is  in  contravention  of  the  4th  Vict.,  c.  30,  sect.  36, 
«B  Mng  an  incfirect  eautionnemenf.  3  Jurist,  p..  324,  Russell  vs.  Fovmiery  and 
fiivtf,  0pp.    8.  C.  Montreal;  Smith,  J. 

SSPARATION. 

Bdl,  That  a  wife  sSparie  de  bienSy  by  her  marriage  contract,  may  sue  fbf  th^* 
F^>ifervtitbn  of  her  personal  estate,  without  the  assistance  or  authority  of  her 
^wltnd.    3  L.  G.  Bep.,  p.  132,  Gary  vs.  Inland,  and  Gore,  0pp.    S.  G.  Qtth^, 
i%   tappet,  Duval,  J. 

Held,  That  in  general,  nothing  less  than  future  danger  to  lift  and  limb'  will 
*H^H  an  action  en  tiparation  de  corps,  yet  under  peculiar  cireumstai^oes^'ifom 
^V^irttjr  of  age,  if  the  general  conduct  of  the  husband  exhibits  videtft  'ttW«> 
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jnent,  oontempt,  hatred,  or  neglect,  although  danger  to  life  or  limb  eannot  be 
inferred,  it  is,  in  an  aggravated  form,  sufficient.  Chalon  ys  Trakan.  K.  B.  Q. 
1820. 

Held,  That  a  general  allegation  of  ill-treatment  will  not  support  an  aetimi  m 
tiparaiion  de  corps.  The  facts  on  which  the  dtmande  is  founded  must  be  set 
forth  specially  as  to  time,  place,  and  circumstance.  Boulanger  vs.  Wheal,  K. 
B.  Q.  1821. 

Held,  That  a  confirmed  habit  of  intoxication  is  a  menace  of  danger  in  its  cod* 
sequences,  and,  as  such,  a  legal  ground  for  Uparaticn  de  eorpt.  CraotM  1%, 
Craven,     E.  B.  Q.  1821. 

Held,  That  long  absence  is  not  a  sufficient  cause  for  siparation  de  eorp$,  bat 
is  so  for  a  t^raUon  de  biewt.     Gravel  78,  Girard,    K.  B.  Q.  1821. 

Held,  That  a  married  woman  forfeits  her  matrimonial  rights,  in  an  aetion  m 
siparationde  corps  et  dt  hienSy  by  adultery  on  her  part.  3  L.  0.  Bep.,  p.  418^ 
Cherrier^  App.,  vs.  Bender,  Kesp.     In  Appeal ;  Rolland,  Panet,  Aylwin,  J. 

Held,  In  an  action  of  siparation  de  corps  et  de  hiens^  a  doctor's  bill  for  attend- 
ance on  the  plaintiff  was  properly  charged  as  a  debt  due  by  the  commmutMii 
6  L.  C.  Rep.,  p. 474,  Janno$ws,  Allard,  S.  C  Montreal;  Day,  Smith,  Mond^ 
let,  J. 

Held,  On  demurrer,  1.  That  a  contestation  of  an  opposition  hfin  cfaiuiiiflv, 
founded  on  a  judgment  en  siparation  de  hiens  which  attacks  the  validity  of  the 
grounds  on  which  such  judgment  en  siparation  was  rendered,  is  bad. 

2.  That  one  count  in  a  plea  may  bj  demurred  to,  although  the  remainiiv 
counts  are  good.  10  L.  C.  Bep.,  p.  206,  Routh  vs.  McOuire^  and  McGuirtHd 
Opps.    8.  C.  Quebec;  Bowen,  J. 

Held,  That  a  creditor  of  the  husband  is  not  entitled  to  contest  a  demand  m 
siparation  de  hiens  by  the  wife,  and  can  intervene  in  such  action  only  for  the 
preservation  of  his  rights.  10  L.  C.  Rep ,  p.  375,  Marchand,  App.,  Lawwrandtf 
Resp.     In  Appeal ;  Lafontaine,  C.  J.,  Aylwtn,  Duval,  Meredith,  J. 

Held,  That  in  an  action  against  a  married  woman  as  siparie  des  Inentf  tbi 
production  of  notarial  deeds,  in  which  she  takes  the  quality  of/emme  sipork  di 
bims  from  her  husband,  is  not  sufficient  evidence  of  such  separation,  if  tiw 
separation  is  denied  by  the  plea.  11  L.  C.  Rep.,  p.  118,  Wheeler  et  d^ 
Burkitt  et  al,    S.  C.  Montreal ;  Monk,  J. 

Held,  That  the  renunciation  to  the  oommunauti  duly  insinuated  is  a  viU 
execution  of  a  judgment  en  siparation  de  biens,  1  Jurist,  p.  273,  iSMofl^ 
App.,  Labelle  et  al,,  Resp.     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  an  action  against  husband  and  wife  to  recover  the  price  d 
goods  sold  and  delivered  to  a  woman  separated  as  t  >  property  from  her  huflbtidi 
will  not  be  maintained  without  proof  that  the  husband  expressly  authorised  tbi 
purchase  by  the  wife.  3  Jurist,  p.  121,  Benjamin  et  al,  vs.  Clarke  eivir,  ^ 
0.  Montreal ;  Smith,  J. 

Held,  1.  That  service  of  a  writ  of  summons  on  a  woman  separated  as  to  pr^ 
perty,  at  her  husband's  domicile,  durin^^  his  temporary  absence,  is  valid. 

2.  That  service  must  be  made  by  delivering  the  writ  to  defendant  persoiMJl^* 

tX  her  domicile  to  some  person  for  her,  and  the  return  must  state  in  terns 
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ihm  or^ntiioe  of  1667,  tide  2,  art.  3,  to  whom  it  was  so  delivered.  2  Jurist, 
p.  154,  The  TruMt  caul  Loan  Company  of  V,  C.  vs.  McKay  tt  vir,  S.  C.  Mon- 
treal ;  Badgley,  J. 

Held,  That  a  motion  fbr  a/oIU  enchire  against  a  woman  separated  as  to  pro- 
perty from  her  husband,  and  the  duly  authorized  adjudicataire  of  the  lands  sold, 
wiU  be  dismissed  with  costs,  if  notice  of  such  motion  is  not  given  to  the  husband. 
12  L.  C.  Rep.,  p.  33,  Jordan,  App.,  vs.  Ladritre  dit  Flamand,  Resp.  In  Appeal ; 
Lftfontaine,  C  J«,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

See  also  in  Jarry^  App.,  The  Tnut  and  Loan  Company  of  U,  C.  In  Appeal  \ 
12L.  C.  Rep.,  p.  421. 

Held,  That  where  an  action  tn  siparation  de  corps  et  de  hiens  is  brought  by 
a  wife,  but  not  sustained  by  proof,  her  action  will  be  dismissed  with  costs ;  and, 
on  proof  of  open  and  continuous  adultery  and  prostitution  on  her  part,  the  inci- 
dental demand  of  the  husband  for  siparation  de  corpn  will  be  maintained  and 
the  ehildren  placed  under  the  care  of  the  father.  12  L.  C.  Rep.,  p.  81,  BeawMxre 
va.  LqMge,    8.  C.  Montreal ;  Badgley,  J. 

Held,  That  in  the  case  submitted,  the  husband,  the  attorney  under  a  general 
power  of  his  wife  Bipirie  de  bieM,  and  signing;  as  agent,  is  supposed  to  act  in  the 
■ame  of  his  wife,  it  being  established  that  by  reason  of  his  position  and  his  insol- 
vency, he  could  not  contract  in  his  own  name,  and  that  the  work  undertaken  was 
made  in  the  tailoring  shop  kept  in  the  name  of  his  wife.  12  L.  C.  Rep.,  p.  454, 
CHUner  ei  vir.  App.,  GorrUf  Resp.  In  Appeal ;  Lafontaine,  G.  J.,  Duval,  Mere, 
dith,  J« ;  Mondelet,  J.,  dissenting. 

Held,  Where  a  defendant  who  was  sued  as  ziparie  de  biene  from  her  husband, 
pleaded  she  was  not  so  separated,  such  allegation,  in  the  plea,  will  not  be  struck 
out  on  motion  of  the  plaintiff,  because  the  all^ation  is  a  matter  of  exception  d 
ia  forme,  4  Jurist,  p.  309,  Wheeler  et  al.  vs.  Burkitt  et  oZ.  S.  C.  Montreal ; 
Bad^ey,  J. 

Held,  In  same  case.  That  the  plaintiff  was  bound  to  prove  a  separation,  either 
by  marriage  contract,  or  by  judicial  sentence.    lb.,  p.  309.     Monk,  J. 

In  this  case  a  wife  had  obtained  a  eiparation  de  biens,  and  a  transaction  was 
entered  into,  suspending  the  execution  of  the  judgment  on  certain  oonditions,  and 
amongst  others,  on  the  payment  by  the  husband  of  an  alimentary  allowance  to 
the  wife,  which  payment  was  made  for  a  time,  but  discontinued. 

Held,  That  the  transaction  only  suspended  the  execution  of  the  judgment,  but 
did  not  destroy  or  annul  it;  and  that  the  right  of  executing  the  judgment  could 
only  be  barred  by  the  lapse  of  30  years.  1  Rev.  de  Jur.,  p.  321,  Bender,  App., 
Joeobe,  Resp.     In  Appeal ;  Bowen,  Panel,  Bedard,  Gairdner,  J. ;  Stuart,  0.  J., 


Judgment  en  eiparation  de  bien$^  and  declaring  valid  a  seizure  made  by  the 
life.    Pr^voet^,  No.  87. 

Separation — Sxizitrs. 

Held,  That  a  wife,  in  case  of  her  husband's  insolvency,  cannot  sue  by  her 
teter  for  what  she  has  brought  in  marriage.  Her  remedy  is  by  an  action  en 
^^poratum  de  biene  in  her  own  name.     Meloin  vs.  Ireland,     K.  B.  Q.  1820. 
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Held,  That  in  an  action  for  i^rcUian  de  earpt  et  de  bi€tUy  a  writ  of  Miiie 

^agerie  will  be  ordered  against  the  estate  of  the  husband,  on  an  affidavit  that.he 

b  making  awaj  with,  and  secreting  his  estate  and  effects,  with  intent  to  fiiostiate 

jkmtiff's  action  and  rights.     11  L.  C.  Bep.,  p.  490,  Idler  va.  Clarke.    8.  C. 

Montreal ;  Smith,  J. 

Judgment  allowing  a  voluntaiy  Miration  de  corjn  ei  de  biem  rerened.  1^ 
▼ost^,  No.  126. 

Wira-PlNiXTT. 

Held,  That  the  husband,  although  absent,  is  liable  for  Uie  penalty  mn^sf  f^ 
Lower  Canada  Game  Act,  22nd  Vict.,  c.  103,  on  the  gronad  that  bis  wi^  iok> 
ing  as  his  agent  in  the  ordinary  oourae  of  his  business^  most  be  prasmmii  to 
baye  had  his  authority  for  the  illegal  act  complained  of.  5  Jurist,  p.  104,  iSfMS 
tL  relatione  Campbell  vs.  O'Donaghue.    Quebec ;  Stuart^  J. 

Husbamd'b  bequest  of  Wife's  share  in  the  Oommunity.    See  Wnx  iin> 

TSBTAMENT. 

a 

Husband*s  sale  to  an  Opposant  whom  he  afterwards  marries,  when  finrndalesl 
See  Fraud. 

WiFB,  Intem^gatories  upon.  See  Interrogatories  eur/aiU  ei  artideif  attioi 
fiur. 

Husband  akd  Wits,  Serrioe  upon.    See  Insoeiption  dx  Faux. 

Wirx  Adjudioataire.    See  Dxgbet,  Folls  Enohxrx. 
''    Contrainte  against.    See  Gontraimtx  PAR  Corps,  Wife. 

Husband  and  Wxfb,  Bills  and  Notsb.  See  Bills  and  Notes  of  muM 
women. 

Husband,  Interrogatories.    See  Interrogatories. 
'^        Adultery.    See  Dowrr. 


HARBOUR  MASTER  QUEBEC. 
Powers  of.    See  Ships  and  Shipping. 


HYPOTHEQUE. 
SoccAos  Lands. 

Held,  That  a  general  hypotJUqw  does  not  affect  lands  held  in  fiee  and  ^^ 
mon  Boccage.    Patermm  et  aZ.,  App.,  MeCallum  ei  oZ.,  Resp.    In  Appeilt  ^ 
Nov.,  1830. 

See  Action  Hypothecary. 

"    MORTOAGX,  RXQI8TRA.TI0N. 

DiYisiBiLiTT  OF.    See  Garantie,  Divisibility  of. 
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IMPKNSE8  ET  AMELIORATIONS. 

Hold,  Thu  on  the  distribution  of  moneys  from  the  sale  of  an  imiiiovi^Ie,  a 

•^yea^t&stum  will  be  ordered,  and  the  yalne  of  the  immoYMe  fonds  will  be  divided 

iMtweea  the  creditors  of  the  vendor,  and  the  value  of  the  impmses  tt  anUUoraHom 

betwem  the  Oreditors  of  the  parohaser.    1  L.  C.  Bep.,  p.  173.  Bedard  vs. 

Ikmgid  and  0pp.    S.  0.  Quebeo ;  Bowen,  C.  J. ;  Bacquet,  Meredith,  J. 

Held,  That  a  defendant,  in  an  hypothecary  action,  cannot  demand  to  be  pi&d 

for  his  ameliorations  before  he  be  obliged  to  abandon  the  property,  bat  he  may 

demand  aeoarity  that  the  property  will  be  sold  for  an  amount  sufficient  to  pay 

taoh  ameliorations.  4  L.  C.  Rep.,  p.  358,  WithaU  vs.  EUis,    S.  0.  Quebec ; 

Bowen,  0.  J.,  Duval,  Merodith,  J. 

Hdd,  That  a  lessee  of  land  cannot  set  up  as  against  bis  lessor,  plaintiff  Jn  a 
petitory  action,  ameliorations  made  by  the  lessee  on  the  land  sought  to  be 
leeovered.  5  L.  0.  Rep.,  p.  96,  Pettier  vs.  LarichdUre.  S.  C.  Monteeal ;  Day, 
Smith)  Yanfelson,  J. 

In  Patitoet  Action.  « 

Held,  1.  That  a  defendant  who  has  made  permanent  improvements  on  .a  lot^ 
has  a  right  to  be  indemnified  to  the  extent  of  the  increased  value  tiiereby  given 
to  the  lot,  before  being  compelled  to  abandon  it. 

2.  That  a  defendant  in  possession  of  the  rights  of  the  original  lessee  of  the 
crown,  under  a  lease  for  21  years  from  the  12th  Feb.,  1818,  is  entitled  to  hold 
poapoQsion  until  the  expiry  of  the  lease  (12th  Feb.,  1839)  and  the  plaintiff  is 
only  entitied  to  the  rents,  issues,  and  profits  of  the  lot,  from  the  last  mentioned 
date,  notwithstanding  he  holds  the  lot  by  a  transfer  made  in  1835,  of  the  rights 
of  a  patentee  of  the  crown  under  letters  patent  of  1827. 

3.  That  from  the  proof  in  this  case,  the  court  below  should  have  ordered  an 
e^perlise  to  ascertain  the  value  of  Uie  ameliorations  and  the  amount  of  the  rents, 
tasueSy  and  profits ;  such  ameliorations  to  be  valued  from  the  date;  of  the  leas^,  and 
the  rents^  issues,  and  profits  from  the  expiry  thereof,  the  ea^erti  also  to  ascertain 
the  value  of  the  lot  apart  from  the  increased  value  given  to  it,  by  the  ameliorations. 
6.  L.  0.  Rep.,  p.  294,  i/gtofwtec,  App., 'Stucurt,  Req).  In  Appeal;  Lafontaine, 
G.  J.,  Duval,  Garon,  J. ;  Aylwin,  J.,  dissenting. 

Hdd,  1.  That  a  squatter  who  has  made  substantial  improvements  (unpenaet 

^  qmSiorati^ni  ulefes)  on  a  lot  occupied  by  him,  without  the  consent  of  the  pro- 

prieUxr,  is  entitied  to  judgment  against  the  proprietor  for  the  excess  of  the  vdue 

«f  jRtohimpvovements  beyond  the  rents,  issues,  and  profits,  and  to  retain  posses- 

mm  until  paid  for  such  exceos. 

2.  Thai  the  only  l^al  mode  of  ascertaining  the  value  of  such  improvements 
in  a  contested  petitory  action  is  by  an  experiUe, 

3.  That  the  eldest  son,  as  heir  at  law  ^  his  father  who  died  intestate,  is  seised, 
^  proprietor,  of  soccage  lands  by  virtue  of  the  right  of  primogeniture  as  one  of 
^  inddeDts  of  that  tenure,  and  can  maintain  a  petitory  action  for  such  lands. 
^  I«.  0.  Rqp.,  p.  113,  Staart  vs.  EaUm.    C.  0.  Stanstead;  Short,  3. 


too 


INJUNCnOV. 


Hdd,  That  in  a  petitory  action,  the  poesesaor  in  bad  faith  has  no  lien,  drrat 
it  retention,  upon  the  hnd  for  his  improvementa.  1  Jnriat,  p.  3,  Lane  ctdLn. 
Ldoge.    8.  C.  Montreal ;  Day,  Smith,  Badgley,  J. 

I11PBN8B8.    See  Action  Petitory. 

See  UsuraucT.    Ameliorations. 


a 


ICE. 
Loss  OF  Ship  bt.    See  Ships  and  Shipping. 


IMPUTATION  OF  PAYMENT. 


See  Bills  and  Notes,  transferred  after  due. 
"  Peotkst. 
"  Pleading,  Payment. 


INDEMNITY. 


See  Seigniorial  Rights,  Indemnity. 
"  Railway  Company. 


INDIAN. 
Power  to  sell  wood.    See  Sale  of  Goods. 


Pro  R^na. 


INFORMATION. 

See  Atty.  General. 
''    Criminal  Law,  Information. 


INJUNCTION. 


penienUj^ 


Held,  That  a  writ  of  injunction  may  be  issued ;  and  ^ii 
Dupri  vs.  Hamilton.    K.  B.  Q.  1816. 

Held,  That  jadgment  in  an  action  negatoire  is  in  the  natore  of  an  iDJaoOB^ 
in  chancery.     Savard  vs.  Mortan,     K.  B.  Q.  1820. 

See  Servitude. 


INJURE. 
Verbal.    See  Damages,  Slander. 
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INSCRIPTION  DB  FAUX. 
Proof  of. 

Fhat  on  an  in9enption  de  /anx  the  sabficribing  witnesses  to  a  forgedT 

also  witnesses  who  are  related  to  the  parties,  may  be  examined.    Pdc- 

kniert.    K.  B.  Q.  1810. 

That  the  timain$  instrumentaxres  to  an  aete  allied  to  be/a«x  oannot^ 

apported,  establbh  the/aux.    Meuniervs.  Cardinal,   8.  C.  Montreal ; 

infelson,  Mondelet,  J.    Cond.  Rep.,  p.  28. 

That  if  the  party  who  fjles  an  acie  impeached  en/avx  omits  to  declare,. 

id  upon,  that  he  means  to  make  use  of  it,  he  is  not  foreclosedi  but  maj 

mittcd  to  make  his  deckration,  on  payment  of  costs.  Ftvux  vs.  Prtntx, 

1818. 

That  the  original  minute  of  a  notarial  acte  impeadied  en  /avx  is  to  b» 

LOSt  oases  by  the  defendant  en/avx,    Pacquet  ys.  Demen,    K.  B.  Q. 

That  if  mo^ens  de  /avx  be  such  as  will  not,  if  proved,  affect  the  aete- 

,  the  Court  will  set  them  aside,  and  proceed  with  the  cause  in  chief. 

Bernard,     K.  B.  Q.  1810. 

That  in  the  case  of  a  will,  a  suggestion  that  only  one  notary  was  pre- 

3  execution  of  the  instrument,  is  a  moyen  de/aux  perHnent    Praux  ts. 

K,  B,  Q,  1819. 

That  a  notary  cannot  be  compelled,  on  an  inicriptum  de  /avx,  to  give 

ouching  the  validity  of  any  iDStrument  executed  before  hip.    Stuart's^ 

40,  Routier,  App.,  RobitaiOe^  Resp.     In  Appeal,  17th  Nov.,  1830. 

That  notaries  or  timains  instrumentaxres  to  a  will,  or  other  authentio- 

t,  are  competent  witnesses  on  an  inscription  de  /avx  impugning  tho^ 

fsuch  instrument.    4  L.  C.  Rep.,  p.  228,  WeUing  vs.  Parant.    8.  C. 

Duval,  Meredith,  J. 

in  Taill/er  vs.  Taillfer  et  al,    S.  C.  Montreal ;  Cond.  Rep.,  p.  32. 

That  upon  a  special  demurrer  {exception  d  la/orme)  alleging  the  want 

of  the  writ  and  declaration,  the  Court  will,  on  consent  given  to  that 
ihe  plaintiff,  order  proof  on  such  demurrer,  without  an  inscription  de 
L.  C.  Rep.,  p.  268,  Charlton  vs.  Cary,    S.  C.  Quebec ;  Bowen,  C.  J.,.. 

Badgley,  J. 

That  on  inscription  de/aux  against  a  testament  solennd,  the  witnesses 
I  may  be  examined,  but  that  their  evidence,  unsupported  by  other  proof 
ption,  will  not  be  sufficient  to  maintain  such  inscription.    4  Jurist,  p. 
^U  vs.  Demontigny,    S.  C.  Montreal ;  Badgley,  J. 
rnif  App.,  vs.  Jamieson^  Resp.    3  Rev.  de  Jur.,  p.  243. 
That  QU  AH  inscription  en /anas  against  an  extrait  haptistaire^  the  cur^^ 
the  entry  purported  to  have  been  made,  may  be  examined  on  behalf  of  ~ 
dant  en  /avx.     Languedoe  et  cU.  vs.  Laviolette.     S.  C.  Montreal ;. 
th,  Mondelet,  J.     Cond.  Rep.,  p.  63. 

That  it  is  not  necessary  to  the  authenticity  of  a  hiUet  en  brevet  that, 
ries  should  be  present^  but  that  it  may  be  countersigned  by  the  second 
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notary,  in  the  absence  of  the  parties.    5  Jmristy  p.  77,  Dalpi  dU  Paru&m  n. 
PeUetier  dU  BeU^leur.     C.  G.  Montreal ;  Badglej,  J. 

Held,  That  an  extraii  de  bapUme  from  a  book  kept  by  the  nunirter  of  tk 
American  Presbyterian  Church,  Montreal,  before,  as  cnoh  miabkri  he  wm 
unthorized  by  law  to  keep  a  r^ter,  will  not  be  set  aside^.on  an  immnpiim  4^^ 
unless  its  falsity  and  incorrectness  are  alleged  and  proved ;  that  althoQi^tte 
inscription  de/aiux  is  dismissed,  the  extraii  b  not  authentic  in  ilaelf,.bilf^ 
as  to  ]»t)of  of  such  extrait  will  be  reserved  to  the  |Mrty  produeing  it.  &. 
p.  123,  Shaw  et  vir.  ys.  Sykes,    S.  C.  Montreal ;  Smith,  J. 

Held,  That  when  a  draft  of  judgmeat  has  been  altered  by  easana  is 
essential  part,  an  tMcription  de  faux  will  not  lie,  but  the  remedy  is  by 
to  the  Court  to  have  the  judgment  entered  in  the  xegistecs.aB  it' 
5  Jurist,  p  141,  Ro88f  App.,  Palsgrave,  Reep.     In  Appeal ; 
Aylwin,  Duval,  J. ;  Caron,  J.,  dissenting. 

Held,  On  an  inscription  dtfawx,  against  the  return  of  a  baiM  to.A  mi  rf 
summons,  and  on  an  exception  b,  la  forme, 

1.  That  the  deposition  of  a  witness,  not  certified  by  the  piothonotuyi^MMt 
be  read. 

2.  That  an  exhibit  fyled  by  a  party  ip  a  cause,  becomes  oommon  to  ill^ik 
other  parties. 

3.  That  a  defendant  who  receives  copy  of  a  writ  and  declaration  inajaM 
envelope,  cannot  set  up  that  it  has  been  impossible  for  him  to  aoswar  theasriw 

4.  That  an  inscription  de  faux  against  the  return  of  a  bailiff  who  eertiiai 
ihat  he  has  left  copy  of  the  writ  and  declaration  when  he  did  not  know.  Ae  at* 
tents  of  tLe  envelope,  cannot  be  maintained,  the  production  of  the  ieakd  stair 
ope  being  found  to  establish  the  truth  of  the  return. 

5.  That  in  the  case  submitted,  the  exhibition  to  the  defendant  of  thscagM 
writ  and  declaration  was  unnecessary.  9  li.  C.  Rep.,  p.  483,  La  Bmiquis 
PeupUf  App.,  Gugif,  Reap,  Lafontaine,  C.  J,,  Aylwin,  Duval,  J;  .Oum,'* 
dissenting. 

Held,  Where  defendant's  pleas  and  exhibits  were  inscribed  against  emjmatf^ 
not  being  fyled  on  the  day  endorsed  on  them,  that  the  defendant  augh^  itt* 
draw  them,  and  substitute  others  in  their  place,  on  paymeptof  the  ooafta^Asfi*' 
•ceedings  en/oMX  and  thirty  shillings  additional  on  fylingnew  pleas.  1  imlVI' 
280,  Mayer  vs.  Thompson  et  al,    S.  C.  Montreal;  Smith,  Mondelet^  Ohak^'- 

Held,  That  an  inscription  de  faux  will  not  be  permitted  against  MOOff^ 
declaration  in  another  case,  fyled  as  exhibit  and  certified  by  the  attornegrafDoii^ 
ing  it.  2  Jurist,  p.  72,  Molson  vs.  Burroughs,  8.  C.  Montreal;  8midi,^ii>' 
delet,  J. 

Held,  That  t^e  prods  verbal  of  thejpi^  arguie  de  foMX  sbovld  beisa^ 
immediately  after  the  compulsoire.  2  Jurist,  p.  186,  Moreau  ti  «%r.  vs.  Lsos^* 
8.  C.  Montreal ;  Smith,  J. 

Held,  That  an  election  of  domicile  by  the  plaintiff  en  faux  is  not  neoaflUT* 
3  Jurist,  p.  190,  Martineau  vs.  Kerrigan,    8.  G.  Montreal  ^  Ba^gleyi  J. 

Held,  That  the  plaintiff  (defendant  en  faux)  is  not  bound  to  answffS  F^ 
4o  the  action,  before  the  inscription  en  faux  is  disposed  of.  3  Jiucist»(P>^' 
Martineau  vs.  Kerrigan.    S.  C.  Montreal ;  Berthelot,  J. 
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1^  1.  That  the  Court  will,  on  caum  shown,  allow  an  intcriptionde  /avx 
nade  after  the  lapse  of  foar  days  from  the  fyling  of  the  piice  arynie  de 
tnd  that  suffieient  cause  had  been  shown,  in  the  case  submitted, 
fhai  leave  will  be  granted  to  inscribe  en  faux  against  the  copy  of  a  jndg- 
lerved  on  the  defendant  arrested  on  capias^  ordering  him  to  sorrenjd'er 
one  month,  .the  word  '^  ninth  "  having  been  inserted  in  the  copy,  instead 
word  "  month." 

hhj  That  copies  of  judgment  served  must  be  certified  by  the  prothonotary 
Court^  and  not  by  attorneys.     12  L.  C.  Rep.,  p.  90,  Seymour  vs.  Homer 
8.  0.  Montreal ;  Monk,  J. 

1,  That  a  party  will  not  be  allowed,  unless  on  cause  shown,  to  inscribe  en 
gainst  a  bailiff's  return  later  than  four  days  after  the  return.  6  Jurist, 
,  Perry  vs.  Milne,  and  T.  S.  S.  G.  Montreal ;  Monk,  J. 
1,  That  the  return  of  a  bailiff  of  service  made  by  him  of  a  true  copy  of  a 
WBki,  when  such  copy  was  certified  by  attorneys,  and  not  by  the  protho- 
,  18  not  a  faux  so  known  and  recognized  by  law,  and  moyens  de  faux  as 
1  certificate  and  return  are  inadmissible  and  irrelevant.  Ferry  vs.  MUne^ 
.  S.  8.  C.  Montreal ;  Badgley,  J. 
)  ordered  to  be  deposited  in  Court.    Prevost^,  No.  36. 

When  Maintainable. 

3,  That  an  inscription  de  faux  cannot  be  maintained  against  a  notarial 
f  an  instrument  containing  a  slight  alteration,  as  in  the  case  submitted,  in 
rd  parties  being  altered  so  as  to  make  it  party.  5  L.  C.  Rep.,  p.  430,jEra^n, 
ii^dft.  Reap.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 
d,  1.  That  in  an  action  to  set  aside  a  will  for  suggestion,  difaut  de  liberti, 
m  plaintiff,  who  has  discovered,  since  the  institution  of  the  action,  grounds 
steii,  may,  by  motion,  pray  to  be  allowed  to  inscribe  en  faux  against  the 
)  has  himself  produced. 

Dhat  the  inscription  de/a%ix  may  also  be  brought  by  a  direct  action.  6 
Rep.,  p.  17,  Perraulty  App.,  Simctrdetal.,  Resp.  In  Appeal ;  Lafontaine, 
Aylwin,  Duval,  Caron,  J. 

dy  In  same  case  in  Appeal,  3.  That  in  the  case  of  an  inscription  de/aux 
tor  dosing  of  the  enquHe,  the  plaintiff  en  faux  is  entitled  to  amend  his 
f  de/oMX  by  adding  new  moyens  brought  out  by  the  evidence.  6  L.  C. 
p.  24. 

d,  That  a  sheriff's  return  can  only  be  contested  by  inscription  de  faux, 
D.  Bep.,  p.  154,  Lesperance  vs.  AUard  et  vir.  In  Appeal;  8tuart,  0. 
Hand,  Panet,  Aylwin,  J.  8oin  BeUmger  vs.  Holmes.  K.  B.  Q.,  1820. 
d,  That  where  a  defendant,  opposant,  fyled  a  petition  en  inscription 
m  and  did  not  move  to  set  aside  the  inscription  for  hearing  on  the  merits 
I  opposition,  he  thereby  virtually  renounced  all  pretensions  to  proceed  on 
iCition  en  fomx.  1  L.  C.  Rep.,  p.  305,  PhiUips  vs.  Hart.  8.  C.  Three 
i;  Bowen,  C.  J.,  Mondelet,  Yanfelson,  J. 

Id,  1.  That  a  bailiff  *s  return  is  an  authentic  aete,  the  validity  of  which 
w  impugned  by  an  inscription  de  faux. 
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2.  No  proof  against  sacb  return  will  be  permitted  without  an  ti 
faMst, 

3.  That  service  of  one  copy  of  a  writ  and  deolaration  is  auflkient  to  h% 
.husband  and  wif  i  siparie  de  hietM  before  the  Oourt.     9  L.  C.  Bep.,  p.  4fl^. 

Trmt  and  Lo%n  Co.,  App.,  McKay ^  Resp.  In  Appeal;  I^afbntaiiiei 0.  J.^ 
Ajlwin,  Duval,  Meredith,  Mondelet,  J. 

As  to  inscription  de/avx  in  case  of  variance  between  original  and  90// d^ 
writ. 

See  Plsadinos,  Exception  ^  la  forme. 


INSINUATION. 


See  Donation,  Insinuation. 
"  Damages,  Slander. 


INSOLVENCY. 
See  Fraud,  Insolvency. 


INSURANCE. 

Against  Fire. 

In  an  action  brought  by  an  insurance  company  against  the  owner  and 
of  a  steamer  on  the  St.  Lawrence,  the  plaintiff  alleged  in  effect  that  the  ooBfiif 
had  effected  an  insurance  on  the  parisli  church  and  sacristy  of  BouehenrtQefc 
£3300,  that  by  the  negligence  of  the  defendant  fire  had  been  communioatedf^ 
sparks  from  the  chimney  of  the  steamer,  to  the  adjacent  houses,  and  thence  i»tki 
church,  causing  damage  to  an  extent  beyond  the  sum  insured ;  that  this  im* 
ranee  was  paid  to  the  extent  of  £3045  15s.  by  the  company  to  the  euri  andtk 
marguilliir  en  charge,  who  acknowledged  the  receipt  of  the  money,  and  in  t^ 
same  ac^e  assigned  to  plaintiffs  "  all  right,  title,  interest,  property,  cUim,  ill 
''  demand  whatsoever,"  which  they  or  the  parish  could  be  supposed  to  hafiii 
the  sum  so  paid.  Plea  general  issue.  After  evidence  adduoed.  It  wu  ^i 
(Holland,  C.  J.,  Gale,  Day,  J.)  in  the  Queen's  Bench,  Montreal: 

That  the  company  was  subrogated  in  the  rights  of  the  parish,  and  had  n* 
action  against  the  owners  of  the  boat  and  their  agents,  and  that  n^Iigenee  tfd- 
default  were  proved.    Judgment  for  the  sum  paid  to  the  F<ibriqtie, 

Held,    In  the  Provincial  Court  of  Appeal,  Stuart,  C.  J.,  Bowen,  Pwat^- 
Bedard,  Mondelet,  Gairdner,  J.,  That  the  action,  ^ls  brought,  imported  oolj  ^ 
demand  by  the  company  in  their  own  right  as  insurers,  and  not  as  assigoefli  9^^ 
the  parish,  that  the  assignment  was  not  made  by  parties  competent  in  lit  ^ 
make  it,  and  was  made  only  of  a  part  of  the  damage  claimed  by  the  Fabnp^r 
and  that  no  subrogation  was  allied  or  proved. 

Held,  In  the  Privy  Council,  1.  That  the  declaration  was  substantiallj  go^^* 
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d  difldofled  t  deriyatiye  title,  under  the  Fahrique^  of  a  definite  part  of  the 
aige,  tnd  that  such  damage  was  oaoaed  by  the  n^lect  of  the  defendant. 
S.  That  if  Uie  title  set  np  were  to  be  considered  merely  as  an  aisignment 
tdim  Mnupori  from  the  cur^  and  marguillier,  it  would  clearly  be  bad,  the  eon- 
Bt  of  the  bureau  being  necessary  to  its  validity. 

8.  That  the  title  set  up  was  one  of  subrogation,  and  was  validly  made  by  the 
nty  entitled  to  receive  the  money,  and  give  a  discharge. 
4.  That  insurers  against  fire  have  a  legal  right,  on  paying  the  loss,  to  be  sub- 
^galed  in  the  actions  of  the  insured  against  the  originators  of  the  fire  and  loss. 
6.  That  the  plain  tifb,  who,  on  payment  of  the  loss,  were  subrogated  to  a  part 
^the  claim  for  damages,  can  sue  without  joining  the  Fabrique  as  co-plaintiffii, 
itwithstanding  the  reasonableness  of  the  rule  that  the  defendants  should  not  be 
ible  to  a  double  action,  inasmuch  as  thb  ground  of  defence  is  not  available 
ider  the  plea  of  not  guilty,  or  general  denial.  Judgment  in  Appeal  reversed. 
Held,in  the  Queen's  Bench  in  same  case,  RoUand,  C.  J.,  Oale,  Day,  J.,  1.  That 
terest  is  an  objection  to  the  credibili^,  and  not  to  the  competency  of  a  witness. 
2.  That  the  cwr4  and  maiguillier,  although  members  of  the  fabrique  or  corpo- 
Uon  of  the  parish,  were  competent  witnesses  in  the  cause.  1  L.  C.  Rep.,  p. 
S3,  The  Quthec  Fire  Assurance  Company  vs.  Molson  et  al. 
An  action  was  brought  on  a  policy  of  insurance  against  fire,  for  loss  on  goods 
i  a  building  and  premises  described  as  "  bounded  in  rear  by  a  stone  building 
cofered  with  tin,  occupied  by  the  assured  as  a  store,  stable,  and  coach-house, 
and  by  a  yard,  in  which  yard  there  was  being  erected  a  first  class  store,  which 
^  wodd  communicate  with  the  building  insured  (carpenters  allowed  to  be  at 
^  work  for  one  month)."  The  plea  set  forth,  1.  That  the  building  in  rear  was 
ftiadalently  described  as  covered  with  tin,  whereas  it  was  covered  with  wood ; 
ttitihe  fire  originated  in  this  rear  store,  and  communicated  by  the  door,  which 
WIS  Cdidy  and  fraudulently  omitted  to  be  mentioned  at  the  effecting  of  the 
iHniiMe ;  and  that  by  means  of  such  false  and  fraudulent  representations  and 
i^ptKion  the  plaintiff  had  no  right  of  action. 

1  That  the  carpenters  were  at  work  more  than  a  month. 

Tke  policy  was  dated  the  2l8t  June  the  fire  occurring  on  the  27th  July,  1850. 

Haderthe  Jury  Law,  14th  and  15th  VioL,  c.  89,  questions  were  submitted 
^  *^iaiy,  under  which  the  jury  found : 

1.  The  value  of  the  goods  insured. 

&  AiiKmnt  of  loss. 

3*  Quest.  ''  Was  the  description  given  by  the  insured  of  the  aforesaid  building 

^^^taioing  the  said  goods,  wares,  and  merchandise,  correct  ?  If  not,  in  what 
"  pwticnlar  was  itincorrect  ?  " 

^  Yes. 

^  Qoeit  **  Was  there,  at  the  time  of  the  aforesaid  fire,  a  door  or  aperture 

^^Qmnicating  between  the  stone  store  given  as  a  boundary  in  the  said  policy, 

^  tnother  store  in  the  yard  in  th*e  rear  of  the  said  building  ? 

^  "  Yes,  there  was  a  door  as  mentioned  in  this  interrogatory." 

B*  Pound  that  the  fire  originated  in  a  brick  building,  in  the  rear  adjoining  tho 
*^  luuigar,  and  communicated  from  one  of  the  said  hangars  to  the  other  by 
^  ^  mentioned. 
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6.  Quest. ''  Did  this  door  or  aperture  alter  or  morease  ike  ride  in  the 
poliey  coDtained  ?  " 

Ads.  ''  The  door  increased  the  risk,  as  stipukted  in  the  said  pdioy  of  inst- 
ranee. 

Judgment.  The  Court ''  haying  heard  the  parties  upon  the  plaintiff 'i 
that  judgment  be  rendered  pursuant  to  said  yerdiot^"  considering,  that  it 
established  by  the  yerdict  that  there  was  a  door  not  disclosed^  that  this  dolt 
increased  ihe  risk,  and  that  there  was  a  brick  building  coyeied  with  wood  betvMi 
the  building  in  whidi  the  goods  were,  and  the  stone  hangsr  covered  witk-li% 
of  the  existence  of  which  no  mention  is  made  in  ihe  policy,  doth  disanss.  sol- 
action  with  costs.  2  L.  C.  Rep.,  p.  200,  Caseif  ys.  Qoldtmii  eiaL  8.  0.  (h^ 
bee ;  Bowen,  C.  J.,  Duyal,  Meredith,  J. 

Held,  In  Appeal ;  1.  That  no  inference  prejudicial  to  the  insured  could  ht 
drawn  from  the  answers  as  giyen. 

2.  1?hat  there  was  nothing  in  the  yerdict  to  show  that  the  existence  of  thi 
door  was  not  declared,  and  that  it  was  the  duty  of  the  insurers  to  prove  the  fiiad 
and  deceit  allied. 

3.  That  it  was  the  duty  of  ihe  insurers,  if  there  was  ambiguity  or  emv  ia- 
the  questions  or  answers,  to  moye  for  a  new  trial. 

4.  That  not  haying  so  moyed  they  must  abide  by  the  yerdict^  and  no  oikr 
question  can  arise  than  "  whether  the  Respondents  have  made  out  their  plea  ia 
'*  evidence,  and  this  Court  is  of  opinion  that  they  haye  not.**  Judgmentlv 
£429  10s.  7d.,  and  costs.  4  L.  C.  Rep.,  p.  107.  Rolland,  Panet^  Aj^wii^ 
Mondelet,  J. ;  Aylwin,  dissenting,  would  haye  sent  the  case  back  to  be  tried  li| . 
another  jury,  the  fraud  and  concealment  being  omitted  in  the  questions. 

AVXRAGK. 

Held,  That  in  the  case  of  an  insurance  against  fire  effected  by  the  inspeeMf^ 
ashes,  Montreal,  as  required  by  law,  on  ashes  (in  the  inspection  stores)  beioiiglif 
to  yarious  persons,  which  were  damsged  by  water  and  were  Bubseqaent^  wbsimmJ 
by  fire,  the  inspectors  are  justified  in  so  apportioning  the  insurance,  as  thit 
each  of  the  parties  interested  is  bound  to  bear  his  proportion  of  the  leduoiiDi 
made  on  the  amount  insured  by  reason  of  the  loss  caused  by  water,  inasmidi'ii 
there  were  no  means  of  ascertaining  to  whom  the  ashes  belonged  which  woe  il 
damaged  by  water.  12  L.  C.  Rep.,  p.  337,  Gilmour  et  ah  ys.  Ihfde  eC  aJL  8^ 
C.  Montreal ;  Smith,  J. 

Construction  op  Policy. 

Held,  That  policies  of  insurance  are  to  be  constructed  by  Uie  same  mlfls  B 
other  instruments.  Scott  ys.  Quebec  Fire  Insurance  Campamf.  K.  B.  Q.  1821. 

CSBTIVICATS — C0NDITI0}|  PbSCSDSNT. 

Held,  That  the  furnishing  of  a  certificate  (as  required  by  a  condition  of  At 
policy  against  fire)  of  three  respectable  persons,  that  they  belieyed  that  the  I# 
had  not  occurred  by  fraud,  is  a  condition  precedent,  without  compKiHKA  wiA 
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theinmued  otimot  reeo^r.     6  JoriBt,  p.  89,  iBczeiii^  t0.  ITie  EqwUahh 
i^miy*   S.  C.  Montreal;  Beiihelot,  J. 

CXRTIFICATE  OF  L06S. 

HM,  1.  Tliat  the  Ooart  of  Appeals  may  hear  an  objection  not  argued  in  the 
iH  of'CMriginal  jortadiction. 

1;-  TlJat  if  8  condition  in  a  fire  poKoy  requires,  in  the  event  of  loss,  and  before 
fHiebt'thereof,  a  oertifioate,  to  be  pnxmred  under  the  hand  of  a  magistrate  or 
Miwltanf  of  the  oily  or  district,  importing  that  they  are  acquainted  with  the 
meter  and  circumstances  of  the  personsinsnred,  and  do  know,  or  verily  believe, 
II;  tlkj  have  really  and'  by  misibrtune,  without  fVaud,  sustained  by  the  fire  loss 
damage  to  the  amount  Uierein  mentioned,  such  certificate  is  a  condition  pre- 
lent  tio  m  recovery  of  any  loss  against'ihe  insurers  on  the  policy,  and  if  a  cer- 
Mb  be'prooured  in  which  a  knowledge  or  belief  of  the  amount  of  the  loss  b 
ittad,  it  will  be  insufficient.  Stuart's  Bep.,  p.  354,  Scott  et  al,  App.,  The 
Idmix  Aiturance  Company ^  Besp.    In  Appeal;  May,  1829. 

Description  of  Pbopkrtt. 

Held,  1.  That  the  error  of  an  insurance  company's  agent,  in  making  and  tran»> 
l&ig  to  the  head  office  a  diagram  of  the  buildings  insured,  by  means  of  which 
B  premises  are  described  in  the  policy  as  '^  detached  "  instead  of  as  '^  connected 
fli  other  buildings  "  cannot  deprive  the  insured  of  his  remedy  on  the  policy. 
2.  That  to  a  plea  setting  up  that  the  policy  was  obtained  through  false  and 
andolent  misrepresentaUons  as  to  tho  buildings  being  ^'  detached  "  and  as  to 
le  number  of  occupants,  and  that  thereby  the  conditions  of  the  policy  were 
robo,  and  the  plaintiff  diBprived  of  all  remedy  under  it,  the  plaintiff  is  entitled 
0  iBiwer,  denying  such  misrepresentations,  and  ailing  the  visits  of  the  com- 
psfn  agent  to  the  insured  premises,  and  his  doings  as  to  the  making  and 
tnuMmitting  of  an  erroneous  diagram.  9  L.  C.  Rep.,  p.  61,  Somen  vs.  The 
iAokfeiMii  Insurance  Company.  S.  0.  Montreal ;  Smith,  J. 
Sole  eue,  3  Jurist,  p.  67. 

Hiifl,  1.  That  the  insurance  effected  in  this  case  on  a  certain  quantity  of 
^in  a  yard,  covered  not  only  the  coals  deposited  at  the  date  of  the  insurance, 
iMitthoee  deposited  since. 

2*  Tbat  it  covers  risk  arising  from  spontaneous  combustion.  9  L.  C.  Rep., 
P*  ^i  B.  A.  Insurance  Company,  App.,  Joseph,  Resp.  In  Appeal ;  Lafontaine, 
''•  J)  Ajiwin,  Duval,  Caron,  J. 

DouBLB  Insurance. 

Held,  That  where  by  the  by-laws  of  an  insurance  company  indorsed  on  the 
P^,  notice  of  a  second  insurance  must  be  given  and  endorsed  upon  such  policy 
^Pri»s  ie  nullM,  that  a  notice  of  second  insurance  given  after  the  fire,  and  as 
^  ^oaaequence  not  endorsed  on  ihe  policy,  is  sufficient.  1  Jurist^  p.  197.  Sour 
f^n. Maual Insurance  Company f  Chambly.  S.C.Montreal;  Day,  Mon* 
*KChabot,J. 
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Held,  That  the  oondition  of  notice  asaally  indoned  on  polioicB  of  Am  ii 
ranoe,  aa  to  doable  insurance,  will  not  be  held  to  be  waived  by  the  oompany  it 
their  agent,  on  being  notified  of  sach  double  insurance,  after  thefirt^  made  no 
«pecifio  objection  to  the  claim  of  the  assured  on  that  ground.  1  Jurist^  p.  278, 
Atwell  vs.  The  Western  Auurance  Company,  8.  C.  Montreal ;  Bay,  Smitk, 
Mondelet,  J. ;  Day,  J.,  dissenting.   Confirmed  in  Appeal.  Sec  2  Jurial,  p.  181. 

Held,  That  the  mere  substitution  of  one  office  for  another  in  a  oaae  of  tn 
insurance,  does  not  necessitate  the  giving  of  notice,  as  in  a  ease  of  new  or  donUi 
insurance.  1  Jurist,  p.  284,  Pacaud  vs.  The  Monarch  Imuranee  Qmpoag. 
S.  0.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  1.  That  the  23rd  section  of  the  Act  4  Wm.  4,  c  33,  respecting  doaUi 
insurances  on  houses  and  buildings  does  not  apply  to  insuranoes  on  goods. 

2.  That  an  endorsement  on  the  policy  under  the  said  act,  consenting  to  thi 
removal  of  the  goods  insured  from  the  building  described  in  the  policy  to  anotibir 
building,  and  signed  by  the  secretary,  is  binding  on  the  company.  3  Jurist^  p^ 
2,  Chalmers  vs.  The  Mutual  Insurance  of  Stanstead  and  Sherhrooke  OoMMtim. 
In  Appeal ;  Lafontaine,  C.  J.,  Duval,  Caron,  J. ;  Aylwin,  J.,  dissenting. 

Fraud  in. 

Sold,  That  the  condition  of  a  policy  imposipg  the  penalty  of  a  forfeitoie  of 
all  remedy  upon  it,  in  case  of  a  fraudulent  overcharge,  is  not  eomminatory,  W 
will  be  enforced  if  the  fraudulent  overcharge  be  proved.  3  Jurist,  p.  162,  Tkomat 
^  oZ.  vs.  The  Times  and  Beacon  Insurance  Compamy.  S.  C.  Montreal ;  Smiih,  X 

Insurable  Intkrest — Consignsr. 

Held,  1.  That  an  indorsement,  upon  an  open  policy,  of  a  cargo  for  insartna^ 
is  inoamplete  if  the  name  of  the  vessel  by  which  such  cargo  is  shipped  is  in  Uaok, 
but  it  is  perfected  by  a  notice  to  the  insurers  of  the  name  of  the  vessel,  whether 
they  fill  up  the  blank  or  not. 

2.  The  provision  in  a  policy  that  a  vessel  must  not  be  below ''class Bl** 
without  reference  to  any  particular  classification,  will  not  render  it  necewn; 
that  Huch  vessel  should  not  be  below  class  B  1..  in  a  classification  of  Tessdsmtli 
•on  behalf  of  lake  underwriters  and  for  their  information,  but  it  will  be  constraed 
as  meaning  that  the  vessel  must  not  be  below  the  class  of  vessels  recognised  lif 
mariners  as  B  1,  if  there  bo  any  such  class. 

3.  A  person  who  insures  as  agent  for  another  cannot  sue  for  indemnity  for  i 
loss  in  his  own  name,  as  principal. 

4.  And  if  a  consignee  sue  for  indemnity,  under  a  policy  in  his  own  name,  npoi 
£Oods  belonging  to  another  and  consigned  to  him,  he  must  show  an  insurabb 
interest  in  such  goods  to  entitle  him  to  recover,  and  he  can  only  recover  Ai 
amount  of  his  interest. 

5.  The  possession  of  the  bill  of  lading  is  prima  facte  evidence  of  proprieitf^ 
ehip,  but  it  is  insufficient  to  show  an  insurable  intert'St  in  the  consignee,  if  itki 
ahown  aliiuide  that  he  is  not  the  proprietor  of  the  8;oods. 

6.  To  entitle  a  consignee  to  recover  under  a  policy  of  insurance  in  his  ewi 
euane  for  goods  lost  or  damaged  in  traneiiu^  he  must  show  a  peouniaiy  and  if- 
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ineiable  interest  in  sooh  goods,  arisiDg  from  a  lien  upon  them,  which  lien  may 
16  ibr  adTinoes  inrespect  of  them,  or  for  a  general  balance ;  but,  however  created 
t  must  attach  spedfioally  npon  the  goods  covered  by  the  policy.    6  Jurist,  p.  98 
%m»ck  vs.  Mutital  Imuranee  Company  of  Buffalo.    S.  C.  Montreal ;  Smith,  J. 

Insuranck,  Mabins. 

Held,  1.  That  in  an  action  on  a  marine  policy  of  insurance,  the  plaintiff  must 
wove  that  the  loss  accrued  from  some  peril  of  the  sea  insured  against. 

2.  That  the  mere  &ct  that  the  goods  were  damaged  by  sea  water  to  a  trifling 
OLlent^  does  not  constitute  such  proof. 

3.  That  a  survey  of  goods  alleged  to  be  damaged,  made  without  notice  to  the 
mderwriters,  and  followed  by  a  sale  at  9  o'clock  a.  m.,  on  the  second  day  afW 
lie  Borvey)  &t  which  the  claimant  bought  in  the  goods,  is  irr^ular,  and  such  sale 
iSordB  no  criterion  as  to  the  extent  of  damage  suffered.  4  Jurist,  p.  23,  The 
Sbm  Muiual  Imuranee  Company  vs.  Damaue  Maeeon  ei  a?.,  and  E,  otmtra* 
3.  C.  Montreal ;  Monk,  J. 

Loss — Value. 

Heldy  That  in  insurance  against  fire,  the  insurers  must  pay  the  whole  of  any 
OK  which  does  not  exceed  the  amount  insured,  although  the  goods  insured  be  of 
greater  value.  Stuart's  Bep.,  p.  174,  Ptddie  vs.  Quebec  Fire  Insurance  Com- 
NMy.     K  B.  Q.  1824. 

Heldy  That  an  insurance  company  is  liable  to  a  person  whose  stock  in  trade 
■  insured,  for  the  actual  market  value  of  such  stock  at  Uie  time  of  the  fire,  and 
Id  ibr  the  cost  price  thereof  merely,  or  the  sum  which  it  may  have  cost  the 
nsurer  to  manu&cture  the  stock,  and  this  although  the  profits  were  not  specifi- 
adly  insured.  11  L.  C.  Rep.,  p.  190,  The  Equitable  Company^  App.,  vs.  Quinn, 
im.    In  Appeal :  Lafontaine,  C.  J.,  Ajlwin,  Duval,  Meredith,  Mondelet,  J. 

NoTios  OF  Loss. 

HeUy  1.  That  in  order  to  obtain  a  new  trial  on  the  ground  of  evidence^  it 

appear  that  the  verdict  is  clearly  against  Uie  evidence. 
2.  Thai  the  dday  fixed  by  the  regulations  of  an  insurance  company  for  giving 
of  the  fire  and  the  circumstances  connected  with  it,  is  not  in  all  cases  so 
dial  ts  to  deprive  a  party  who  has  not  complied  literally  with  the  regulations, 
from  all  recourse.  1  Rev.  de  Jur.  p.  113,  Dill  vs.  The  Quebec  Assurance  Comr 
JNHif .    Q.  B.  Quebec ;  Stuart,  C.  J.,  Panet,  J.  1844. 

Of  Dxbt — Loss. 

v.  seDs  to  L.  a  lot  of  land  on  a  constituted  rent  of  £60  per  annum  on  a  capi- 
^  of  £1000,  the  purchaser,  by  the  deed,  binding  himself  to  erect  buildings  on 
^  lot|  and  to  insure  them  to  the  extent  of  £400  as  collateral  security. 

The  plaintiff,  to  whom  the  debt  is  transferred,  insures  the  buildings  to  the 
>Klettt  of  £600  to  cover  the  constUui ;  and  whilst  the  policy  is  in  force,  the  build- 
^Bl  are  deatioyed  by  fire,  but  are  rebuiU  and  restored  to  their  original  value  by 
^inrahaaar  L.  before  aetion  brought. 

0 
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Held,  1.  In  an  action  by  the  inanred,  to  reoorer  ttie  ainoaiit  oif  Aa 
pdBajf  ihat  the  insured  oonld  not  reooveir,  inainnveb  aa  he  had  the  mmlUMa/ij 
tat  the  payment  of  the  cofutitiU  aa  befive  the  fire,  ind  that  no  hiab  liaa  1Mb 
oocaaioned  by  reason  of  which  an  aotion  could  be  maintained. 

2.  That  the  principle  that  the  contract  of  insurance  is  a  contraei  of  indflini% 
applies  to  this  case,  and  is  a  bar  to  any  recoVeiy,  theore  befaig  no  Iobb  aiiailldBei 
10  L.  C.  Rep.,  p.  8,  MaiKew9on  vs.  Wixtem  Auuramee  (Xmfpdnf.  S.  0.  Wtt- 
tieal ;  Smith,  J. 

Same  case,  4  Jurist,  p.  57. 

On  Lifs. 

6eld,  That  the  amount  of  a  policy  of  insiurance  upon  thie  huflband'aHb;  it 
premiums  on  which  have  been  paid  by  hxm,  and  wUch  has  been  leoeifed  Wjfib 
«nrator  to  his  vacant  estate,  by  reason  of  his  insolvency,  may  ndvertlUsirb 
claimed  on  behalf  of  the  wife,  by  two  tnuUea  who  accepted  the  donation  of  Jfe 
amount  of  such  policy  made  by  the  contract  of  marriage,  for  the  purpose  of  jtf 
ing  over  the  interest  to  the  wife,  and  the  principal  to  the  children,  notwitfaslnd- 
ing  that  the  donation  and  assignment  were  not  noted  in  the  boohs  of  the  ca» 
pany,  notification  having  been  given  at  a  place  other  than  the  place  wlm  Jk 
insurance  was  effected.  9  L.  C.  Rep.,  p.  4tM),  Ex  parte  Sjnah  and  AtMif 
Oeneral  and  oihen^  claimants.     S.  C.  Montreal;  Mont,  J. 

POLIOT — InSURABLX  IlfTIRIBT. 

Held,  1.  That  a  contract  of  insurance  on  real  estate,  against  fire,  inajlrk 
made  and  proved  without  writing. 

2.  That  a  notarial  transfer  of  a  mortgage  the  subject  of  insurance,  doel  sot 
destroy  the  insurable  interest  then  existing,  a  contrt  leitre  totia  ieign  piriwiiltn^ 
ing  that  the  transfer  was  merely  nominal. 

3.  That  a  clause  in  the  acts  constituting  the  charter  of  an  incorporated  iflt* 
ranee  company,  enacting,  "that  all  policies  of  assurance  whatever,  mad^  iniff 
*'  the  authority  of  this  act  (6th  Vict.,  c.  22)  which  shall  be  subedribed  Vf  % 
*^  three  directors  of  the  said  corporation,  and  countenigned  by  th^  seorelaij  ni 
**  manager,  and  shall  be  under  the  seal  of  the  corporation',  dtall  be  bindi^ii* 
''  the  corporation  Uiough  not  subscribed  in  the  presence  of  a  board  of  MMl 
**  provided  such  policies  be  made  and  subscribed  in  conformity  to  a  ftjlii^if 
**  the  corporation,"  does  not  exclude  other  means  of  proving  a  oontraet  dPiii* 
ranee  made  by  them. 

4.  That  interest  on  the  amount  assured  may  be  awarded  from  the  iaj  of  Ai 
loss.  8  L.  C.  Rep.,  p.  401,  The  Montreal  Aiiiuranee  Oomfait^f  '^^fP-t  ^  ^ 
OiUiarayy  Resp.  In  Appeal :  Lafontaine,  0.  J.,  Duva^  Oaton,  J.  ^  Aylwkit^i 
disscDting. 

Same  case,  2  Jurist,  p.  221. 

HieUd^  In  the  Privy  GouocU,  That  the  appdlantB,  undor  the 
their  acts  of  incdrporation,  cannot  make  any  contracts  for  flie  tntaranoa  0^ 
by  policy.    9  L.  0.  Rep.,  p.  488,  Montreal  Ateurcmoe  CbM(Nni^,  Apfk,  JMtf* 
vroy,  Resp. 
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d,  That  in  the  ease 'Submitted,  inasmuoh  as  the  appeUants  eould'Oiilj 
e  liable  to  a  party  inaared  by  a  regular  policy  of  inmuranoe  in  writing,  and 
idgment  rendered  against  the  oompany,  founded  on  the  Terdiet  of  a  ji^y 
I  been  reversed  in  the  Privy  Oouncil  simply,  the  court  will  alter  the  judgment 
arsal,  and  order  the  case  to  be  remitted  to  the  Superior  Court  with  direc- 
bo  issue  a  venire  de  mavo.  11  L.  C.  R^.yP*  325,  The  Montreal  Aaurance 
iJOMf^  App.,  MeOiUivray,  Resp.  In  ihe  Privy  Council;  Knight,  Bruce, 
If,  Coleridge,  J. 

BKPRI8KNTATI0N — WaRRANTT. 

M,  1.  That  letters  written  by  the  agent  of  the  defendant,  a  fit«  aesuranoe 
iny,  to  his  prinoipals  after  the  loss,  cannot  be  used  in  evidence  agaim^llie 
iny. 

That  contemporaneous  representations  made  by  the  insurcJd  to  "dtter 
m  of  the  same  subject,  may  be  legally  proved  by  the  defendants. 
That  the  loss  under  a  policy  which  stipulated  "  That  the  loss  or  damages 
1  be  estimated  according  to  the  true  aud  actual  cost  value  of  the  property 
ihe  time  the  loss  shall  happen  "  must  be  ascertained  from  proof  of  the 
f  lalue  of  the  subject  in  the  existing  market. 

That  the  following  words  upon  the  face  of  the  policy,  stating  the  itiMMmce 
^'  of  the  steamer  Malakoff^  now  lying  in  Tate'ado^d^i  Montreal,  and  intended 
lavigate  the  St.  Lawrence  and  lakes  from  Hamilton  to  Quebec,  principally 
\  ficogfat  boat,  and  to  be  laid  up  for  the  winter  at  a  place  to  be  approv^  of 
the  company,  who  will  not  be  liable  for  explosions,  either  by  steiim  or  gun- 
der,"  is  a  warranty  and  not  a  repreeentation, 

Tliat  such  warranty  not  having  been  complied  with  by  the  insured,  the 
is  void,  and  an  action  for  loss  will  be  dismissed  upon  motion  for  judgment 
hekjoue  veredicto.     11  L.  C.  Rep.,  p.  128,  6^nlVB.  The  JStna  Imurance 
my.     S.C.Montreal;  Badgley,  J. 

Id,  In  Appeal,  That  whether  the  clause  abQve  cited  be  considered  as  a 
Dtj  or  not^  an  action  could  not  be  maintained  against  the  oompany^  the 
having  never  left  the  dock.  11  L.  C.  Rep.,  p  330,  Orant,  App.,  vs.  The 
huuranee  Company,  Resp.  Aylwin,  Buval,  Meredith,  Monddet,  J.; 
itauM^  C.  J.,  dissenting, 
ne  ease  5  Jurist,  p.  285. 

Id  in  the  Privy  Council,  1.  That  the  declaration  in  a  policy  of  insurance 
)  eflhct  that  the  vessel  insured  was  '^  lying  in  Tate's  dock,  Mond^,  and 
tided  to  navigate  the  St  Lawrence  and  lakesfrom  Hamilton  to  Quebec,  and 
le  laid  up  for  the  winter  in  a  place  approved  by  the  company,"  does  not 
at  to  a  warranty  that  she  shall  so  navigate. 

That  the  words  above  recited  meant  that  the  assured,  intended  to  remove 
iael  for  the  purpose  of  navigation,  in  the  manner  described,  and  that  if  he 
be  policy  should  still  be  in  force. 

Me,  S^hat  by  the  rule  in  England,  a  party,  defiindant  to  a  suit,  cannot 
a  motion  for  judcpnent  noii  obetanteveredicto^hut  that  the,  practice  ^J^ 
in  Lower  (!!anada,  difbring  in  many  and  important  reapecti  from  the 
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practice  in  Englaod,  their  Lordships  are  always  indisposed  to  interfere  with  tb 
judgment  of  a  colonial  court  on  a  question  of  its  forms  and  practice.    12  L.  0. 
Rep.,  p.  386,  Orantf  App.,  The  uEtna  Ituurance  Campanjf^  Beep.   In  the  Priij 
Council ;  Lord  Kingsdown  et  aL 
Same  case,  6  Jurist  p.  224. 

Subrogation  of  Vsndsb. 

Held,  1.  That  the  yendor^s  interest  in  a  fire  policy,  effected  on  real  eskite 
previous  to  a  sale,  passed  by  operation  of  law  to  the  purchasery  the  aakbeng 
notified  to  the  insurance  company. 

2.  That  payment  by  the  company  to  the  vendor,  on  a  loss  aceruiiig  diflr 
such  sale  and  notice,  of  a  sum  greater  than  the  balance  due  on  the  prix  d§  ns^ 
enures  to  the  benefit  of  the  vendee  as  a  discharge  from  such  balance.  5  L  01 
Bep.,  p.  487,  Leclaire  vs.  Crapur,    S.  G.  Montreal;  Day,  Smithy  YanfekoaiX 

Same  case,  Gond.  Rep.,  p.  18. 

WaiueLantt  in. 

Held,  That  policies  of  insurance  are  to  be  construed  by  the  same  nb  s 
other  instruments ;  therefore  where  there  is  an  express  warranty,  there  is  bomb 
for  implication  of  any  kind.     Stuart's  Bep.,  p.  146,  Scott  vs.  QmAec  Fin  Am  '} 
ranee  Company.    K.  B.  Q.,  1821. 

Insurance  Gompany,  as  to  trial  by  jury  against    See  Jurt. 

Insuranos  on  consigned  goods.    See  Execution,  Tiers  Saisi. 
''         expertise  in  condition  of  policy.    See  Experts. 
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Held,  That  an  interdiction  pour  cause  de  prodigaliU  may  be  suspeiM  V 
the  court.     Ex  parte  Duchenau.     K.  B.  Q.  1814. 

Held,  That  a  curator  to  an  interdicted  person  maybe  removed  by  hisflOM^ 
and  the  consent  of  the  relations ;  or  upon  petition  by  the  next  of  kin  on  safeM* 
cause,  and  on  avis  de  parens  without  his  consent.  Ex  relatione  CoUfB.B'f^' 
K.  B.  Q.  1812. 

Hold,  That  an  attorney  guilty  of  contempt  in  the  faoe  of  the  court, sQi* 
immediately  interdicted.     Ex  parte  Binei,     K.  B.  Q.  1818. 

Held,  That  a  judgment  obtained  by  a  person  interdicted,  by  reason  of  ibw^  : 
(his  curator  not  being  a  party  to  the  suit)  is  null  de  phin  droit.  S^fintl^^^ 
Dimiire.     K.  B.  Q.  1819. 

Held,  That  the  interdiction,  and  the  appointment  of  a  counsel  thencp^j 
obtiuned  at  the  instance  of  the  party  interdicted,  are  voiS  with  respect  to  t 
ditor  with  whom  the  interdicted  party  contracted  without  his  oounad,  if 
interdiction  was  not  made  known  to  the  creditor,  and  was  not  inscribed  npnj 
the  register  of  interdictions.  2  L.  G.  Bep.,  p.  469,  DechfuUtd  d  oiL  vs.  JMkm 
laL    lu  Appeal:  Stuart,  C.  J.,  Bolland,  Panet^  Aylwb,  J. 
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INTEREST. 

Held,  That  a  promise  to  pay  on  demand  £200  with  interest,  is  a  promise  to  pay 
nterest  from  the  date  of  the  note.     Baxter  vs.  Bobimon.    K.  B.  Q.  1816. 

Held,  That  upon  a  note  where  it  is  said  "  twelve  months  after  date  I  promise 
'  to  pay  £200  with  six  months'  interest/'  no  more  than  six  months'  interest 
lefbre  service  of  prooess  can  be  allowed,  bat  the  plaintiff  is  entitled  to  interest 
iom  the  date  of  the  servioe.    Bieaviiide  vs.  Mann,    K.  B.  Q.  1817. 

Held,  That  no  interest  can  be  allowed  apon  a  judgment  for  the  arrears  of  one 
m  man  years  rente  coiuHtuie^     Ouenet  vs.  Oendron.     K.  B.  Q.  1818. 

Held,  That  service  of  process  ad  respondendum  for  a  partnership  debt  is  a 
kmand  ss  to  all.  If,  therefore,  prooess  b  served  at  diffsrent  times  on  two  or 
■oie,  interest  is  doe  from  the  first  service.  Eogerton  et  al,  vs.  Thomas  ei  al. 
K.  B.  Q.  1818. 

Hdd,  That  in  an  action  for  arrears  of  interest,  interest  upon  the  snm  demanded 
may  be  awarded  by  the  judgment.  2  L.  G.  Rep.,  p.  481,  Andenon  et  al.  vs. 
Deumdeg  etal    S.  C.  Quebec,  Bowen,  C.  J.,  dissenting ;  Duval,  Meredith,  J. 

'Held,  1.  That  in  an  obligation  payable  by  instalments  in  one,  two,  three,  four, 
mi  five  years,  $ant  xntMt  ju»qu*ii)i'idUanee  interest  will  be  due  on  each  instal- 
■eat  after  it  became  due,  without  the  necessity  of  any  mi$e  en  demeure. 

2.  That  partial  payments  will  be  imputed  first  on  the  interest,  and  secondly  on 
the  capital.  12  L.  C.  Rep.,  p.  280,  Rice  et  al,,  App.,  Ahern,  Reap.  In  Appeal : 
Laibntaine,  C.  J.,  Duval,  Meredith,  Mondelet,  J, 

Same  case  6  Jurist,  p.  201. 

Held,  That  interest  runs  on  a  note  payable  on  demand  firom  the  day  of  its 
date.  6  Jurist,  p.  88,  Dechantal  vs.  Pominmlle.  C,  C,  Montreal ;  Monk,  J. 
Held,  That  a  purchaser,  enjoying  the  real  estate  purchased,  and  the  rents, 
URMB,  and  profits  thereof,  and  withholding  the  purchase  money  until  his  vendor 
AaU  have  complied  with  a  judgment  condemning  him  to  remove,  certain  opposi- 
tions fyled  to  a  ratification  of  tide,  is  bound  to  pay  his  vendor  the  interest  as  it 
.fib due,  although  such  judgn^ent  has  not  been  complied  with.  9  L.  C.  Rep., 
^  310,  Dinning,  App.,  vs.  Douglas,  Resp.  In  Appeal :  Lafontaine,  0.  J., 
Ajhrin,  Duval,  Meredith,  J. 

Held,  That  an  applicant  for  ratification  of  titie  is  not  bound  to  deposit 
taterast  on  the  price  of  the  land  in  order  to  obtain  a  judgment  of  ratification  of 
tide.    3  Jurist^  p.  40,  Ex  parU  Hart.    8,  G.  Montreal  \  Day,  Smitii,  Monde- 

KJ. 

As  to  payment  of  interest  by  executors.  See  Torrance  vs.  Torrance,     8.  G. 
Montreal ;  Cond.  Rep.,  p.  95. 
Ihtxbbst  on  Dotal  Sums  of  Monet.    See  RsoisTaATioN,  Donation. 
Intxrsst,  failure  to  pay.     See  Contbact,  comminatory. 

"        at  12  p3r  cent  against  secretary-treasurer.    See  GoRPOaATiON, 
action  by. 
Ihtkrist.    Su  Usury. 
Cbown*8  Right  to  Intsbest.    See  Crown. 
Imtxbist,  Insurable.    See  Insurance,  Marine. 
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INTBSLOCUTORT. 


See  Jjwautm,  Interloeatory. 
«  Afjc^lb,  laterlocutory. 


INTERROOATOBIBS  SUB  FAITS  BT  ABTICLB8. 

Admibbiohs  upon. 

Hdd,  That  where  a  party  admits  a  fiut  and  states  a  dislinotftet  in  mdUmti 
«f  the  fact  he  eoufesses;  the  fbnner  is  efidenoe  against,  and  the  latter  is  noten- 
^noeforhim.    Afoptr  m.  Konig.    K.  B.  Q.  1813.    Sum/Uld  m.  Manl  Ji 

B.  Q.  1813. 
field,  That  a  party  interrogated  as  to  his  rignatnre  on]7,eannot  add  that  hiki 

paid  the  sam  mentioned  in  the  Writing,  that  faot  being  distinct  from  tbs  w 
inqiured  of.    Hodgaan  .vs.  JSdnna.    K.  B.  Q.  1818. 

Held,  That  an  admission  of  indebtedness  in  a  snm  not  fbr  "  money  kot"  m 
demanded,  bat  for  balance  due  on  land  sold  by  notarial  aete^  was  heU  to  be  i 
commeneemeni  deprmvepar  ecrit  to  admit  proof  that  die  ode  had  been  ssuy 
for  and  receipted,  and  the  balance  lent  to  defendant,  *JSIaU  ts.  Maream,  KR 
Q.  1818. 

Hdd,  That  an  answer  that  the  signatore  to  a  note  was  in  the  haadwiiti^gef 
the  party  proved  the  signature,  bat  the  addition  "  that  the  note  was  in  paita 
'^  osarioos  contract  for  compoand  interest "  conld  not  be  reomved,  Hie  qoa^ 
being  only  as  to  the.  signature.    Hart  vs.  BarUno.    K.  B.  Q.  1817. 

Interrogatories  may  be  put  as  to  extra  works  not  ordered  in  writing. 

See  EyiDSNCs,  Extra  Work. 

Answbbs. 

Held,  In  an  action  by  the  plaintiff,  who  was  a  shareholder  and  director  of  Ai 
Montreal  and  Bytown  Bailroad  Company,  that  the  pkintiff  was  bound  to  si0V 
eat^rically  as  to  facts  relating  to  transactions  with  the  company  doriiig  t$ 
time  he  was  a  direetor.    3  Jurist,  p.  136,  Lacroix  vs.  Perrayk  de  LifUin.  t 

C.  Montreal ;  Badgley,  J. 
Held,  That  a  copy  of  the  defendant's  answers  to  interrogpitories  mr/mH  4 

artidet  and  of  the  writ  and  declaration  in  another  suit,  cerlified  by  the  prothtit' 
tary,  will  be  held  sufficient  if  they  support  the  allegations  in  the  dedaortiili 
without  interrogating  the  defendant  anew,  either  as  to  his  identity,  or  ast^dli 
answers  in  the  former  suit.  Clairmont  ei  vir  vs.  Diekwn.  *  4  Jurist^  p.  6.,  8.  & 
Montreal;  Smith,  J. 

Held,  That  a  party  ordered  to  answer  viva  voce  to  interrogatories  mr/aiti^ 
artidei  under  the  20th  Vict.,  o.  44,  sect  86,  will  not  be  allowed  to  read  Uiii- 
swers  from  a  written  paper.  4  Jurist,  p.  127,  Coleman  ttal.yB,  /VtMcwrft.  8. 
C.  Montreal ;  Badgley,  J. 

Held,  That  a  default  to  answer  interrogatories  will  be  taken  ofl^  and  the  nk    { 
and  interrogatories  set  aside,  when  the  rule  was  issued  after  a  fimner  and  Uki 
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1  die  same  case,  4  Jurist  p.  131,  Oummingi  vs.  Dickey^  ds  School  Commu- 

9  of  Dunham* Opp.    8.  C.  Mpntrea};  Monk,  J. 

Id,  Thai  the  anawen  of  a  party  make  proof  only  aa  against  himself,  and 

jMrefcie,  the  answara  of  a  defendant  to  interrogatories  pat  by  an  interval- 

ir^,  ean  be  of  no  ayail  on  a  oonteatation  raised  between  the  plaintiff  and 

lerfentng  partj.    3  Ser.  de  Jur.,  p.  98,  Qregory^  App.,  Mauhaw  el  af^ 

'  in  Appeal,  18ia 

HBiBiLiTT  OF  Anbwsbs.    See  Bills  and  Notes. 

!  Quo  Warranto. 

Ds  Novo. 

td,  That  a  party  eannot  be  eiamined  de  novo  on  faiU  ei  tMriicles  lAiA 
to  ihe  same  faats  on  whidi  be  has  before  been  interrogated.  Meamridevw* 
.    KB.Q.  1817. 

Motion  fob. 

_  • 

Idy  That  a  motion  fbr  a  rale  finr  /aiu  ei  articles  to  be  servi^d  on  pUii^iif  • 
a  not  a  inotion  of  eonrse,  bat  special  groands  most  be  assigned.  6  L.  0.  Bq»., 
k.  *S.  0»  Qadieo,  Bowen,  0.  J.,  Meredith,  Morin,  J. 
Idy  That  a  party  cannot  be  examined  on/aiu  ei  arHdee  before  issae  joined 
i  in  oases  of  necessity,  as  where  he  is  aboat  to  leave  the  profince.  QuAec 
IB.  Baby.    KB.  Q.  1821. 

imaled,  That^  in  oommeroial  cases,  a  party  can,  ander  the  25ih  Geo.  3,  c 
1 10,  examine  his  adfersary  on  interrogatories  iur/aite  et  artielee,  Oakley 
\nregk  H  al  Pyke*s  Rep.,  p.  19.  Sewell,  0.  J.,  1810. 
Id,  Tliat  a  party  interrogated  tur/aits'et  articUe  is  not  entided  to  be  paid 
penaes  before  he  ia  sworn  apd  answers.  1  L.  C.  Rep.,  p.  277,  Miiream  ts. 
ledal.  8.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 
My  That  whwe  a  plaintiff  has  gone  oat  of  the  jarisdiotion  of  the  eoort,  and 
tolled  in  an  island  in  Lake  Haron,  the  eoart  will  not  allow  aenriee  of 
egitcnries  MwrfaiU  et  artitks  to  be  made  at  the  prothonotary'a  office.  4  L. 
ifC^  jk  140^  Bro  dU  PimifintnUe  vs.  Bureau.  8.  C.  Montreal ;  Smith,  Tan* 
I,  Mondelet^  J. 

Id,  In  an  action  en  Miration  de  hiene,  that  interrogatories  served  apon  the 
indy  who  made  default  to  answer,  cannot  be  taken  as  confessed,  his  aveu  or 
at  bring  inadmissible  in  sach  a  caae.  10  L.  C.  Rep.,  p.  454,  ifa2tm«y,  App., 
%f  Bmp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Dayal,  Badgley,  J. 
Hi  That,  in  the  caae  submitted,  the  answers  on  faite  et  artidee  w^re  sofi- 
y  eatcfgorical.  12  L.  C.  Rep.,  p.  467,  LManc^  App.,  DelveeekiOf  Reap, 
^peal;  Lafontaine,  0.  J.,  Dnval,  Meredith,  Mondelet,  J. 
Hy-  Aiat,  in  an. action  for  money  lent^  admissions  made  by  a  defendant  on 
et  miidee.  that  he  reodved  the  amonnt  for  a  debt  doe  him,  withont  how* 
lanng  qwoially  pleaded  saoh  debt,  are  saffioient  eommencemmt  de  preuve 
ceit  to  joatify  the  addaction  of  parol  eridence.  6  Jarist,  p.  188,  FordiB^ 
r.    8.  0.  Montreal ;  Smitli,  J. 
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NoTS  Annsxbd. 


Held.  That  when  a  note  declared  npon  is  of  one  date,  and  a  note  of 
date  is  annexed  to /aits  ei  ortideMy  a  refusal  to  answer  cannot  be  reoeifed  as  a» 
implied  admission  of  Uie  note  declared  on,  nor  can  plaintiff's  motkm  pro  00a* 
/e$9o  be  allowed.     Manud  vs.  FrobUher.    K.  B.  Q.  1818.  % 

Pro  C0NFE88I8. 

Held,  1.  That  a  party  interrogated  tur/aits  ei  article*^  and  leqnired  to  stale  is 
detail  the  consideration  of  an  obligation  made  by  defendant  in  his  faTor,  and  W 
prodoce  a  detailed  aoconnt  of  the  goods,  wares,  and  merchandiaeB,  if  sock  wai 
the  consideration,  is  bound  to  do  so,  else  the  interrogatories  will  be  taken  jk^ 
confestis. 

2.  That  such  party  haying  refused  to  answer  when  called  upon  to  do  so^  Mi- 
not,  at  the  hearing  of  the  merits,  obtain  permission  to  answer.  10  L.  C.  Bi^ 
p.  497,  Lantier,  App.,  D'Aaust  et  ux.,  Resp.  In  Appeal :  Lafontsine,  0.  J^ 
Aylwin,  Duval,  J. ;  Mondelet,  J.,  dissenting. 

See  Usury,  Bills  and  Notxs. 

Imterrooatoriis,  answer,  of  partner.  See  Partnership,  Sals  to  on 
Partner. 

SiaNIFIOATION  OF. 


Held,  That  service  of  interrogatories  iur/aiu  ei  orficfef  at  defendantls 
die  is  sufficient,  the  writ  of  summons  having  been  served  personally.    1  Jvaal^ 
p.  270,  Targeon  vs.  Bogueetal.    S.  G.  Montreal;  Day,  Smith,  yaii6IaM|  J. 

Held,  That  interrogatories  iur  faiU  et  artidee  may  be  served  and  retaiirf 
before  the  inscription  of  the  cause  for  evidence.  3  Jurist^  p.  168^  Manametfiit 
vs.  Leonard.     S.  G.  Montreal ;  Badgley,  J. 

Held,  That  a  return  of  service  must  show  that  the  rule  and  interrogilflni* 
$ur/ai(i  ei  articles  were  both  served.     Poter  vs.  MeikU.    K.  B.  Q.  1819. 

Held,  That  the  rule  and  interrogatories  must  be  served  at  the  nal  iftd 
domicile,  and  at  the  same  time  and  place,  oUierwise  a  motion  to  take  thes  if- 
confessed  cannot  be  allowed.     Buteau  vs.  Duchene.    K.  B.  Q.  1821. 


INVENTORY. 

Held,  That  the  widow,  being  seized  of  all  the  property  of  the  eoinmQnikf,R9 
proceed,  and  is  bound  to  proceed  and  make  an  inventory ;  and  that  an  aste  ^ 
have  such  inventory  made  is  unnecessary  and  uncalled  for.  3  L.  0.  Bifj^ 
101,  McTaoiih  vs.  Pike  et  al.  In  Appeal :  Stuart^  0.  J.,  Panet^  Ayhria,'v 
Bolland,  J.,  dissenting. 

Held.  1.  That  so  long  as  a  first  tutdle  exists,  a  second  cannot  legally  be  aA 
and  that  the  acts  of  such  second  tutor  ar^  null. 

2.  That  an  inventory  made  without  calling  the  first  tutor  is  nuIL 

3.  That  an  inventory  at  which  a  minor  acts  ss  9uhrog4  tutor  is  nuU. 
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4.  That  a  party  (a  bailiff)  who  yalues  the  goods  meDtioned  in  the  inventoiy, 
muflt  be  swoniy  otherwise  the  inventory  is  null. 

6.  That  inaocoraciee,  false  yaluation,  or  omissions  in  an  inventory,  render  it 
mdy  and  the  party  who  makes  such  inventory  is  guilty  of  fraud. 

6.  That  all  transiotions,  acquittances  and  discharges,  which  have  taken  place 
between  a  tutor  and  minors  who  have  become  of  age,  founded  on  such  fraudulent 
inventory,  are  null  depUin  droit, 

7.  So  also  if  made  without  a  faithful  inventory,  without  accounts  being  ren- 
dered, and  without  production  of  vouchers. 

8.  That  the  action  rescUoire  in  such  a  case,  is  not  prescribed  by  ten  years, 
when  there  is  deceit  and  fraud. 

9.  When  there  is  an  absence  of  regiitres  de  marriage^  the  civil  itatus  of  a 
peraon  ean  be  proved  by  the  declarations  of  his  parents,  and  by  witnesses.  5  L. 
0.  Sep.,  p.  433,  Motz  vs.  Mareau  is  gual.  S.  C.  Quebec,  Bowen,  G.  J., 
Horio,  Badgley,  J. 

In  Appeal ;  Held,  1.  That,  in  Uie  foregoing  case,  there  was  no  authentic 
instrament  proving  the  date  of  respondent's  birth ;  that  the  respondent  having  (on 
the  2l8t  Aug.,  1830)  declared  himself  of  full  age,  it  was  incumbent  upon  him  to 
ertabliih  his  minority  by  precise  and  undoubted  proof,  which  he  had  failed  to 
do,  as  also  with  respect  to  the  birth  of  W.  A.  Mots. 

2.  That  J.  0«,  having  the  usufruct  of  the  property  devised  to  W.  A.  Mots, 
of  whom  he  was  the  tutor,  and  never  having  been  the  tutor  of  the  respondent, 
was  not  held  to  account  to  the  three  children  Mots ;  and  that  therefore  the  want 
of  a  reddUion  de  oompte  could  not  be  legally  invoked  by  the  respondent,  to  set 
aside  Innsaotions  which  the  respondent  and  his  brother  had  entered  into  with 
J.  C.  That  they  being  then  reputed  of  full  age,  such  transactions  could  be 
nada  kgalfy,  as  well  for  themselves  as  for  their  deceased  sister,  a  minor. 

3.  That  the  action  en  nuUiUy  brought  by  the  respondent,  was  prescribed  by 
die  ezpiiy  of  ten  years  since  the  passing  of  the  instruments  complained  of. 

4.  That  it  had  not  been  proved  that  the  inventory  of  the  31st  Aug.,  1830, 
WIS  ftauduknt,  and  that  the  errors  and  omissions  alleged  against  it  could  only 
1^  rttie  to  a  demand  for  its  alteration  and  rectification,  and  that  therefore  the 
fSipondent  had  no  right  to  bring  a  suit  praying  that  it  should  be  declared  void, 
and  eoaeluding  en  petUian  d^Mrediii  and  for  an  inventory,  and  for  the  rendering 
of  an  aooount^  and  that  the  judgment  awarding  Uiese  conclusions,  in  the  court 
below,  was  erroneous.  9  L.  C.  Rep.,  p.  148,  iforeov,  App.,  Motz,  Besp.  In 
Appeal :  Lafontaine,  C.  J.,  Garon,  Mondelet,  Short,  J. 

•  Mr.  Justiee  Monddet  concurred  as  to  the  dismissal  of  the  action  on  the  pre- 
aoriplioD  of  ten  years,  but  not  on  the  other  grounds  of  the  judgment  in  appeal. 

Held,  In  the  Privy  Council :  That  a  transaction  between  a  tutor  and  his 
waid,  baaed  upon  an  inoorrect  inventory,  whilst  the  age  of  the  children  is  stiU 
underlain,  will  not  be  set  aside,  if  the  transaction  has  been  confirmed  by  subse> 
^piMit  acta  between  the  parties,  at  a  period  when  the  minors  were  of  full 
ige,  had  oeaaed  to  be  under  the  control  of  their  tutor,  and  had  a  knowledge  that 
llie  inventory  was  incorrect.    10  L.  0.  Rep.,  p.  84,  Motz,  App.,  Hartau^  Resp. 

Held,  Tluit  a  defendant  who  has  omitted  to  put  into  the  inventory  two  debts 
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31.  Tiud  tbe  «iif<£iroMM«t  uT  meii  MflDleDK  bj  m 
IjitAin.  of  ^olk  lev  ftbd  ciT  txie  Isv  (if  nsacmft. 

3.  TttHi  ft  flts:>a>r  uT  Harjiuwi«  of  »  furarn  cBsn 
Mt  uiBir.  lit;  jirvved  at  %  fuci.  induR  etmrif  here 


4.  Tiikt  ft  p>sft  ii^  ttrfr  tfsrt  iLftX  tke  jaifmsnt  of  m  laraipi 
flittcL  w  no  wsrriK  rif  pr/sMi  vaf  mids  u^cm  tlie 
atbt  li»d  Wj  d'/uiMrlk  vituiA  mcb  BUtte.  and  w 

wmn.  it  ft  ;r»d  pUa  and  emiiKii  be  act  ande  1910B  iktiuju.  €  L  C  Ba^^S. 
jl«(flMM,  App..  HVicJk,  K<if^.    Id  Appeal :  LifoatuBt.  C.  J-  D*^ 

FiSALITT  OF. 

Held,  Tiiftt  aii«n  final  jnd^iDeBt  ii 
ri^t  U>  iD'.#difj  or  cLao;^  it  ia  aoj  vaj, 
C.  B^.,  p.  22^^,  //nc.r  Ti.  F^.     S.  d  Qwtee;  Chabot,  J 

U«;ld,  Tbiit  a  ja.d;raieDt  eanaot  be  vithdrava,  Bodifiei, 
vaj  afWr  iIm;  ecrait  kaii  onee  adjoumed.     9  L.  C.  Bcp^  p.  SfiO, 
6^y.     C.  C.  Qn^iee ;  Stuart,  J.  9 

fl^^dy  Tbat  it  is  ooi  c^mpetcat  for  pirties  to  a  aut  to  dwiitftH 
diaoiiMDfr  a  pleadio;;,  and  obtain  a  leadjniieation  of  the  eonrt  theraM.  S  JvA 
p.  l^il^.  CWil^  <^r  a/.  Ti.  C^irJke  ef  «x.     S.  C.  Montreal ;  M onddei^  J. 

Il«ld,  Od  appeal  from  the  Circuit  Court,  That  where  a  party  wiAfatadU- 
koge  ao  iottrrlocutorj  judgment,  he  must  objeet  to  it  at  the  taaw  it  ii  nndaei 
Ikmjamin,  Ayp.,  Girtre,  Sesp.     S.  C.  Montreal ;  Cond.  Rqi.,  p.  12. 

Iw  Privt  Couscii^ 

field,  1.  That  bj  an  appeal  to  Her  Majettj  in  oonneil  from  a  faal  jnd|gMt 
in  the  Court  of  Queen's  Bsoch,  the  latter  tribunal  is  dispoflMaaed  of  the  cm> 

2.  That  a  decree  of  Her  Majesty  in  oouocil,  purdy  and  ainqily  reieniag  & 
judgment  of  the  Queen's  Bench  confirming  the  judgment  in  the  SaperitrOov^ 
without  indicsttng  what  judgment  should  have  been  rmdered,  does  noiiavoi^ 
Queen's  B^nch  with  jurisdiction,  which  tribunal  baing  unacquainted  witk  the 
motives  which  determined  the  opinion  of  the  judicial  oommitlee  of  the  Prity 
Council,  is  unable  to  render  any  judgment  10  L.  C.  Rep.|  p.  38ft,  JMnv 
i4j«tf ranee  Company^  App.  vs.  McOUlimray,  Beep.  In  Appeal :  Lafbntaiai,  v- 
J.,  Aylwin,  Du?al,  Mondelet,  J. 

Opposition  by  Third  Party. 

Held,  1.  That  a  person  whose  interests  are  aflfected  by  a  ju^ment  in  a 
in  which  ho  was  not  a  party,  may  intervene  by  tierce  appoiition  to  audi  ju^***^ 
or  may  bring  a  direct  action  to  be  maintained  in  his  rights. 

2.  That  a  purchaser  who  has  been  pat  in  possession  of  an  immovable,  and  Wl 
has  since  caused  his  title  to  be  registered,  may  invoke  the  preaoription  and  p^ 
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of  ton  yem,  as  aguiiBt  the  claim  of  a  purchaser  who  previously  registered 
is  title,  hut  who  was  never  put  in  possession.  10  L.  C.  Rep.,  p.  370,  Thauin^ 
App.,  LMame  el  a/.,  Besp.  In  Appeal ;  Lafontaine,  0.  J.,  Ajlwin,  Duval, 
Monddet^  Badgley,  J. 

Projit  di  Oollooation. 

Held,  That  if  the  plaintiff  does  not  use  due  diligence  in  prosecuting  a  judg* 
ment  of  distrihution,  an  opposant,  on  motion,  may  be  substituted  in  his  place,  and 
may  proceed  to  the  distribution.  LangloU  vs.  Daigle,  and  Legendre,  opp.  K. 
B.  Q.  1818. 

Hdd,  That  without  evident  IctcheM  on  the  part  of  the  plaintiff,  such  substitu- 
tioD  of  an  opposant  will  not  be  allowed.     Bowen  vs.  Mohon,    K.  B.  Q.  1821. 

Hdd,  That  a  judgment  of  distribution  cannot  be  homologated  until  the  money 
to  be  distributed  is  in  the  hands  of  the  sheriff.  Bouchtr  vs.  Beaudoin,  K.  B. 
<i.  1821. 

Held,  That  if  a  project  of  distribution  be  n^ligently  drawn  up  by  the  pro- 
•thonotaries,  the  court  wiU  set  it  aside,  and  order  a  new  projet  at  the  expense  of 
the  prothonotaries.    Levesque  vs.  Robituon.    K.  B.  Q.  1820. 

Hdd,  That  a  contestation  of  distinct  items  in  a  report  of  distribution  interest- 
ing different  parties,  cannot  be  raised  in  one  and  the  same  paper,  and  that  copies 
of  oootestation  must  be  served  on  the  parties  whose  claims  are  contested. 

2.  That  the  eight  days  within  which,  according  to  the  rule  of  practice,  a  con. 
testation  must  be  fyled,  are  not  juridical  days.  2  L.  0.  Rep.,  p.  9,  Ex  parte 
Burroughiy  and  Opp.    S.  0.  Montreal ;  Day,  Mondelet,  J. 

Hdd,  That  the  assignee  of  part  of  a  claim  of  the  hailUur  de/onds  is  entitled 
to  rank  on  the  proceeds  of  the  real  property  concurrently  with  the  assignor, 
dthoogh  the  assignment  was  made  without  warranty,  and  at  the  costs,  risk,  and 
peril  of  the  assignee.  2  I#  0.  Rep.,  p.  317,  Wurtele  vs.  Henry,  S.  C.  Quebec, 
Duval,  Meredith,  J. 

Hdd,  That  the  contestation  of  the  opposition  of  a  creditor,  coUocated  in  a 

npori  of  distribution,  may  be  accompanied  in  the  same  contestation,  by  oonclu- 

doDB  to  have  the  report  of  collocation  reformed.    4  L.  G.  Rep.,  p.  305,  MaiUei 

App.,  DttharaU  et  al.^  Resp.,  and  two  other  appeals.     In  j^ppeal :  Lafontaine, 

0.  J.,  Panet,  Aylwin,  J. 

Hdd,  That  the  prothonotary  is  bound  to  make  a  report  of  ooUocation  of  moneys, 
even  where  there  is  but  one  opposant,  if  the  parties  interested  do  not  agree  as 
to  the  form  of  the  motion  for  the  distribution  of  the  moneys.  1  Jurist,  p.  177, 
Mnd  vs.  Btipert  ei  al^  and  BouthiUieT^  Opp.  8.  C.  Montreal ;  Day,  Mondelet^ 
Chabot,  J. 

Hdd,  1.  That  the  6th  Vict.,  c.  11,  sect.  2,  which  exempts  seigniorial  rights  from 
vqgistration,  does  not  apply  to  interest  due  in  virtue  of  a  subsequent  special 
^l^raement. 

2.  That  on  the  reformation  of  a  judgment  of  ooUocation,  the  moneys  taken 
'ftom  the  party  collocated  will  be  awarded  to  the  contestant  to  the  prejudice  of 
^ifeij  other  non-contesting  opposant,  whatever  may  be  his  right.     1  Jurist,  p. 
^366,  Jfeytf  vi.  £apr^  and  diven  Opp.  S.G.Montredi  Day^  Smith,  Mondelet  J 
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Held,  That  a  party  who,  by  error  and  inadvertenoe,  omiUedlo  ^le  a^eotiei^ 
tation  to  a  report  of  oollocation  within  the  delays  aDowiad  by  the  niles  oflpnefie, 
will  not  be  aUowed  to  fyle  saoh  contestation,  althoagh  he  makes  a  apBoial  mjt- 
eation  founded  on  affidavit.  2  Jurist,  p.  59,  Fortyth  tb.  KbrrMi  ti  oL^  anl  Gfft^ 
S.  C.  Montreal ;  Smith,  Mondelet,  Ohabot^  J. 

Contrary  held,  3  Jurist,  p.  165,  Prevo$t  vs.  Dedcrdemien,  and  JVgrttatyfcow, 
0pp.     S.  0.  Terrebonne,  Badgley,  J. 

Held,  That  an  opposant  will  be  allowed  to  contest  a  report  oirodlooationjfo 
ihe  delays,  on  cause  shown  by  affidavit,  to  the  effect  that  he  is  interei^elf.and  tkit 
the  opposant  collocated  appears  not  to  be  entitled  to  the  amount  of  hia  edSott- 
tion.  4  Jurist,  p.  286,  Clapin  vs.  Naigle,  and  Ifaigle  eit  aj.,  ()pp.  SL  0.  Iba- 
ireal;  Berihelot,  J. 

Held,  That  the  contestation  of  an  opposition^  and  subeidiarly  of  a  jprqji^  ie 
coUocatian  cannot  be  made  together  by  the  same  fnoyent.  DeHtaraU  vs.  Logtwife, 
and  Fishery  0pp.  S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J.  Cond.  Bep.,  p^  3L 

Held,  That  a  contestation  by  one  opposant,  of  the  opposition  of  apother  c||p- 
sant,  who  is  collocated  in  the  prcjet  of  distribution,  will  not  be  diamiased.M 
demurrer,  although  the  contestation  does  not  set  forth  any  elaim  or  privihiB  oa 
the  part  of  the  contestant  to  the  moneys,  the  proceeds  of  certain  real  estate  sofd 
ini  the  cause.  12  L.  0.  Rep.,  p.  406,  Walker  et  ah  vs.  Femi^  an^  ^^vers  Opfa, 
S.  C.  Montreal;  Monk,  J. 

Same  case,  6  Jurist,  p.  299. 

See  CissiON,  Payment,  Signification. 

See  Costs,  Privilege  for. 

Rejkotion  or  Itimb. 

Held,  That  a  motion  to  reject  a  contestation  of  tl^ee  distinct  items  in  akepqrt 
of  distribution  interesting  three  dbtinct  parties,  as  being  made  in  one  paper,  M 
on  the  ground  that  the  contestation  had  not, been  served  upon  the  party  mo?iD& 
or  any  of  the  three  parties  interested,  will  be  granted.  2  L.  0.  Bep.  p.  9.  <fc 
parte  Burraughi,  and  divers  0pp.     S.  C.  Montreal ;  Day,  Mondelet^  J. 

Res  JuiAoata.  • 

Held,  That  an  interlocutory  judgment  adopting,  without  oppositioni  d>^ 
account  of  a  succession  prepared  by  its  order,  passes  in  remjudieatamf  and  it  i^ 
not  competent  to  the  representatives  of  a  minor  who  was  l^ally  a  party  to  t9^ 
suit,  to  revise  the  proceedings,  and  contest  any  particular  item  in  the  aooovc^^ 
The  court,  however,  may  rectify  any  error  of  calculation.     Stuart's  Sep., 
470,  Prenderleath  et  ux.,  App.,  JitcGiUivray  et  a/.,  Resp.     In  Appeal:  183 

Held,  That  a  judgment  rendered  against  a  principal  debtor,  upon  an 
raised  by  him,  is  ree  judieata  against  a  surety  who  was  not  party  to  the  orpgis^-^ 
Cttuise.    2  L.  C.  Rep.,  p.  249,  Brueh  et  al  vs.  WxUcm.    S.  0.  QoebeQ;  pu' 
Bteredith,  J. 

Held,  Thai  if  there  are  several  issues,  such  as  a  plefi  to  th^  aotioiiy  yd  * 
eiu  answieir  io  suclh  plea,  and  a  general  itiscription  for  enqaiste,  althoiigh 


proof  of  tbe  matters  setup  in  the  special  itsmtcfeho$ejugie  as  to  the  facts  set 
ap  in  thA  jlte';  if  nttd^  cat,  would  be  a  bar  to  any  further  proceedings  on  Jhich 
^ea,  a  ji^^lti  ohaxttbers  has  no  power  to  restrict  and  limit  the  proof  in  the 
i^  iiabttbc6  to  the  qwcial  answer,  and  that  such  limitation  can  only  be  ordered 
by  the  Court  4  L.  0.  Rep.,  p,  464,  Brush  et  cU.  ts.  WiUon  et  ai.  8.  0* 
Quebec ;  Bowen,  0.  J.,  BuvaJ,  Meredith,  J. 

Held,  That  a  Judgnkient  dismissing  an  hypothecary  action,  fbr  want  of  proof  of 
Smdaif  S  poBsMion,  ctmnot  be  set  up  ais  rei  judieaia  to  a  subsequent  action 
Smnded  on  actual  possession,  possession  being  a  fact  renewed  day  by  day.  5  L. 
D.  Sep.,  p.  408,  Nye  ts.  Oolv^  et  al.  In  Appeal :  Lafontame,  C.  J.,  Aylwin, 
Duval,  Oaron,  J. 

Hdd,  In  an  hypothecary  action  at  the  suit  of  D.  a  ha^Uur  defends  against 
lie  defendant  as  deUnteur  of  a  lot  sold  by  the  plaintiff  to  G.  in  1845,  and  by  C. 
te>  the  defendant  in  1851. 

1.  That  the  defendant  cannot  invoke  a  judgment  rendered  in  1849  at  the 
inii  of  (he  haxUeur  dtfonds  against  C,  as  settling  the  ainount  due  by  C.  as  his 
ni^^icr»  such  judgment  being  rts  inter  altos  acta, 

'8.  .That  the  defendaht  was  only  entitled  to  deduct  a  sum  of  money  levied  from 
lie  goo^  and  chattels  of  C,  his  diiteuir^  at  the  siiit'  of  the  plaintiff  in  SeptemW, 
849,  out  only  received  frotn  the  sheriff  in  Se]^tember,  1858,  when  the  plaini^ff 
Doved  for  the  moneys  as  having  been  paid  in  1849,  when  the  moneys  came  into 
hb  \ddiia  of  the  sheriff.  12  L*  C.  Rep.,  p.  85,  Kathan^  ^PP*i  -^nn,  Resp.  In 
^ppeal:  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Held,  That  a  plea  setting  up  that  a  suft  had  been  brought,  in  a  competent 
bMign'  court,  by  the  same  plaintiff  against  the  same  defendant,  is  a  good  plea, 
DOie  especially  if  it  sets  up  payment  of  the  judgment  by  defendant.  5  L.  0. 
lep^'p;  431,  Vayghan  et  cU.  vs.  Campbell.  S.  C  Montreal;  Bay,  Vanfelson; 
bhdelet;J.  V 

RivtstON  or. 

Held,  That  where  a  motion  in  a  cause  was  dismissed  upon  arguilient,  a^  also 
I  motion  in  revision  of  the  judgment,  the  party  moving  will'  not  be  allow^ed  to 
lake  a  third  motion  aiming  at  the  same  object  as  the  first,  but  stich  third  motion 
rill  be  dismissed.    6  JTunst,  p.  24B,  !benj<m%n  vs.  WUsan.    S.  0.  Montreal 

ierthelot^  J. 

SlOKlTlCATlON  OF. 

•  *  '  -'v..  'I'"  t 

Hikl,  That  signification  of  the  judgment  is  not  requiii^  whei^  it  is  given 
Ttkir^tttthirtmenL    Bogerson  vs.  Begin.    K.  B.  Qi.  1819. 

To  xxxoutk  DikD. 

^<^  Tljat  a'pMbii'wtU  be  cMmdbmned  to  exsecute  a  deed  of  conveyance,  and 
IMSe  of  reffisid  t6  eke6dte  the  ttiMe  widiin  a  certain  dday,  the  judgment  of 
L  wiu^  wib  be  ^ei^i^^  1  Rev.  do 

Fur.,  p.  398,  .^^^^  A^p.;  mmU;  tUisp.    Ill  Appeal. 
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JUDOXBICT — VAGUBinSS  IN. 

field,  A  good  cause  for  reversal  in  appeal.    See  ENQuftTB,  notioe  of. 

Judgment  pronounced  on  an  account  rendered.     Pr^voet^  No.  64. 

Judgment  condemning  a  defendant  to  furnbh  plamtiff  with  a  oopj  of  hildlld 
of  sale.     Pr^vost^,  No.  65. 

Judgment  declared  executory  against  heirs.     Pr^yost^,  No.  89. 

Judgment  by  default,  opposition  maintained.     Cons.  Sup.,  No.  37. 

Judgment  in  appeal  shortening  the  delay  of  payment  given  below.  Ow. 
Sup.,  No.  5d. 

Judgment  of  Ratification,  Effect  of.    Set  Will,  Children. 
"         ON  Verdict.    See  Jury. 
''         Interlocutory.    See  Appeal  interlocutory. 


JURISDICTION. 

Judgment. 

field,  That  a  judgment  rendered  by  a  circuit  judge,  in  vacation,  by  ooMBift 
of  parties,  is  bad,  and  that  no  appeal  can  lie  therefrom.  4  L.  C.  Rep.,  p.  139, 
Ledair  vs.  Olobenski,  and  Opps.     S.  C.  Montreal ;  Day,  Smith,  Hoodekt|  J* 

On  Caplas. 

field,  1.  That  the  quashing  of  a  capias  in  an  action  for  less  than  £16,  to 
not  deprive  the  Superior  Court  of  jurisdiction  over  future  proceedings  in  nA 
action. 

2.  That  a  question  of  jurisdiction  cannot  be  tried  on  motion.  1  Jm^f* 
178,  Elwes  vs.  Francis.    S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

field,  That  a  patition  for  libdration  frpm  arrest,  under  a  capias  ad  mf^ 
dendam^  concluding  that  the  capias  be  qUashed,  cannot  be  entertained  by  a  jjti^ 
in  vacation,  for  want  of  jurisdiction.   2  Jurist,  p.  167,  Hogan  etal.iB.  Qurtmm 
8.  C.  Montreal ;  Day,  J. 

See  Plbadinqs,  Exception  declinatoire. 

See  Certiorari,  Jurisdiction. 
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Action  vs.  Jurors. 

field,  1 .  That  in  an  action  of  damages  against  one  juror  out  of  a  ooroner'i  )fBl^ 
of  nineteen,  enipjnnelled  to  enquire  into  the  death  of  several  persons,  when 
verdict  was  rendered,  the  jury  being  divided  ten  against  nine,  it  is  sufieieBt 
the  plaintiff  to  allege  in  his  declaration  that  the  defendant  with  eight  otheRi  ii 
breach  of  their  oath  of  jurors,  and  in  violation  of  their  duty,  from  mere  malio^ir 
latred,  and  ill  will  to  the  plaintiff,  and  with  the  intent  to  injure  him,  did  ocwfiu^ 
to  charge  him  falsely  with  wilful  and  corrupt  perjury,  and  that  the  defendaa^^ 
•foresaid  did,  in  pursuance  of  such  design,  draw  up  a  libellous  italemeiti 
did  maliciously  and  wickedly  procure  the  same  to  be  publidied. 
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2.  That  it  ia  not  oompetent  for  any  one  or  more  jurors  indiyidoally,  to  prefer 
ehaige  of  wilful  and  oormpt  prevarioation  against  any  of  the  witnesses  ez- 
iined  before  the  jnry. 

3.  If  saoh  oharge  is  so  preferred,  the  character  of  jnror  will  not  protect  him 
lainst  an  action  of  damages  for  injary  suffered.  6  L.  0.  Rep/,  p.  315,  Simard, 
pp.,  Toum$end,  Resp.  In  Appeal :  Lafontaine,  G.  J.,  Aylwb,  Duval,  Garon,  J. 

Hdd,  1.  That  where  a  statute  requires  notice  of  action  to  be  given  before 
ing  out  a  writ,  it  is  not  necessary  to  allege  in  the  declaration  that  such  notice 
18  been  given. 

2.  That  a  coroner's  jury,  acting  as  such  within  their  legitimate  line  of  duty,  is 
ilitled  to  protection  without  reference  to  malice. 

3.  That  an  expression  of  opinion  upon  the  evidence  falls  within  the  legitimate 
metions  of  jurors,  and  for  which  they  are  entitled  to  protection. 

4.  That  the  same  protection  which  applies  to  twelve  jurors  applies  equally  to 
UM  or  to  one.  4  L.  G.  Rep.,  p.  193,  Simard  vs.  IStttU.  S.  G.  Montreal;  Day, 
Imith,  J.;  Hondelet,  J., dissenting. 

See  similar  case  brfore  same  jud^.  S.  G.  Montreal .  Simard  vs.  Joikim. 
XMd*  Sep.,  p.  38. 

Appbals. 

When  writ  of  error  will  not  lie.    See  Appsals. 

Facts  for. 

Held,  That  a  judgmf  nt  of  the  Superior  Gourt  determining  and  defining  the- 
i«<i  to  be  inquired  of  by  a  jury,  isa  judgment  from  which  an  appeal  will  lie  to  the 
tiieen's  Bench.  6  L.  G.  Rep.,  p.  99,  ArlhuTf  App.,  Montreal  Asiurance  Ccm- 
KB^,  Reap.  In  Aj^peal :  Lafontaine,  G.  J.,  Aylwin,  Duval,  Garon,  J. 
Sddy  That  the  issues  in  this  cause  were  covered  by  the  facts  ordered  to  be 
bmitted  to  the  jury.  7  L.  G.  Rep.,  p.  88,  Montreal  Asturance  Campan^f  App., 
t'^hmff  Resp.  In  Appeal :  Lafontaine,  G.  J.,  Duval,  Garon,  J. ;  Aylwin,  J., 
nsenting. 

Hn  an  action  of  damages  brought  against  the  defendants  for  refusing  to  ftJftl 
^  allied  agreement  to  receive  the  plaintiff  as  a  partner  into  their  firm,  the 
idendants  pleaded  acts  of  immorality  on  the  part  of  the  plaintiff,  in  const^tly 
i^iabiting  with  a  woman  of  profligate  character,  and  introducing  prostitutes  into 
P^ttrtments  fitted  up  in  the  defendants'  premises,  &c. 

Held,  That  in  defining  the  facts  to  be  submitted  to  the  jury,  questions  should 
likie  been  put  in  respect  to  such  immoral  acts,  as  essential  to  the  defence,  also  as 
reject  to  the  allied  immoral  character  of  the  plaintiff.  10  L.  G.  Rep.,  p.  392^ 
ei  aLf  App.,  ffiggimanf  Resp.  In  Appeal :  Lafontaine,  G.  J.,  Aylwin, 
IHnl,  Moodelet,  J. 

In  what  Gabbs. 

Bdd,  Thai  a  jury  trial  may  be  had  for  entering  the  plaintiff's  house  and 

'wag  and  carrying  away  property.   Sutherland  vs.  Heathcote.   K.  B.  Q.  1818* 

H^  That  a  motion  for  a  jury  cannot  be  made  until  issue  has  been  joined* 

'Shoa  VB.  Trimdar.     K.  B.  O.  Ifilfi. 
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Held,  That  wherever  goods  are  committed  to  one  for  a  qualified  porpoat,  the 
disposal  of  them  for  other  purposes  is  a  tortious  coDYersion,  and  a  trial  by jiizj 
Diay  be  had,  and  a  challenge  to  the  panel  must  be  decided  by  three  trien  as  in 
England.    Adams  vs.  ffenderton.    K.  B.  Q.  1819. 

Held,  That  if,  in  an  action  of  account,  any  issues  are  raised  by  the  dAut 
which  are  cognizable  by  a  jury,  a  jury  may  be  empannelled  to  decide  them.  Ok 
bills  of  account  in  chancery,  issues  of  fact  are  often  sent  to  be  decidedby  juiiei 
in  the  Court  of  King's  Bench.     Hay$  vs.  WooUejf.    K.  B.  Q.  1821. 

Held,  That  in  all  issues  which  relate  to  the  sale  of  merchandise  between  lBe^ 
chant  and  merchant,  a  jury  may  be  had,  even  in  actions  of  revendicaiion.  WM 
et  ah  vs.  Casgrain,     K.  B.  Q.  1821. 

Held,  That  in  an  action  on  an  agreement  for  the  sale  of  a  eargo  of  coal  bj  t 
merchant  to  an  ironmonger  and  blacksmith,  a  trial  by  jury  may  be  had  under  die  i 
25th  Qeo.  3,  c.  2,  sect.  34.     Hart  vs.  Bruce  et  ah     Pykes  Rep.,  p.  3.    Sew^, 
C.  J.,  1810. 

Held,  In  an  action  d'injure  for  maliciously  killing  plaintiff^s  dog^  a  jury  mij 
be  had  at  the  option  of  either  party.     Ferrault  vs.  Tolfry.    K.  B.  Q.  1816,. 

Held,  That  on  a  promissory  note  to  order  made  by  one  merchant  in  &vor  ,of 
another,  a  jury  may  be  had.     Hunt  ys,  Lee,     K.  B.  Q.  1812. 

Held,  That  an  action  by  a  merchant  against  the  master  of  a  ship  to  reoofer 
the  value  of  goods  lost  on  a  voyage  Irom  England  to  Quebec  ia  a  case  of  implied 
contract  between  a  merchant  and  a  trader,  and  either  of  the  parties  may  have  i 
trial  by  jury.  If  the  defendant  moves  for  a  jury,  it  is  an  acknowledgment  tint 
his  quality  is  within  the  meaning  of  the  ordinance  of  1785.  Bivert  im  Ihmem, 
K.  B.  Q.  1819. 

Hdd,  That  a  trial  by  jury  may  be  had,  in  an  action  for  breach  of  praubetf 
marriage,  aa  in  an  action  for  personal  wrong.  4  L.  G.  Bep.,  p.  383,  nrftm 
vs.  PaUon.    S.  C.  Quebec ;  Duval,  Meredith,  J. 

Held,  That  an  action  against  an  insurance  company,  on  a  firepoUey,  by  a  poftv 
not  a  trader,  may  be  tried  by  jury.  5  L.  0.  Rep.,  p.  406,  MeOdKvrojff  Afp:, 
vs.  Montreal  Insurance  Compani/fResp.  In  Appeal :  Lafontaine,  G.  J;,  AyMbi 
Duval;  Garon,  J. 

See  also  Smith  vs.  Irvine.     1  Rev.  de  Jur.,  p.  48. 

Held,  That  an  action  en  decktratian^ patemiti  and  for  damages  irnot  W 
eeptible  of  trial  'by  jury.  1  Jurist,  p.  5,  Clarke  vs.  McOrath.  8.  G.  Hontrrf; 
Day,  Smith,  Badgley,  J. 

Held,  That  an  action  in  danii^es  for  mutilating  a  horse,  is  not  triable  I7 
jury.    1  Jurist,  p.  290^  Duroeher  vs.  Meunier.    S.  G.  Montreal';  Day;  Hoiid^ 
lei,  Badgley,  J. 

Held^  That  an  action  by  two  professional  men,  agabst  three  merohantr  ftr 
breach  of  a  contract  to  buy  a  raibroad,  is  not  susceptible  of  a  trial  by  jmy.  ^ 
Jurist,  p.  283,  Abbott  et  ah  vs.  MeUcleham  ei  al.    S.  G.  Montreal;  Day,  J* 

Held,  That  an  action  en  revendication  of  stolen  goods,  although  between 
chant  And  merchant,  is  not  susceptible  of  trial  by  jury.    8  Jurist,  p,  229, 
ceitetalyB.  Thompson  et  ah    S.  G.  Montreal ;  Bertheloty  J. 

field,  That  an  action  of  damages  for  malicious  proaecution  aasBg  ovt- 


JURY  TRIAL.  '  227 

transaotions  between  merchants,  is  not  bucIi  an  action  as  to  entitle 
ihe  parties  to  a  trial  by  a  jury  composed  ezdasively  of  merchants  and  traders. 
5>Jiiri8t,  p.  222,  Fogarty  vs.  Morrow  et  dl.  S.  0.  Montreal;  Berthelot,  J. 
-  Hddy  Nor  an  action  to  aeeouni  brought  against  the  representatiifes  of  a 
^eotesed  merdiant,  for  oonmgnments  alleged  to  have  been  made  of  goods,  and 
moneys  received  on  plain tifi'  account.  5  Jurist,  p.  330,  Mann  et  al,  vs.  Ltrnihe. 
9fO«  Montreal;  Berthelot,  J.    {See  Action  to  Account.) 

Eteld,  That  an  action  by  a  non  trader  for  the  recovery  of  a  sum  of  mon^ 
deg6d  to  have  been  loaned  to  the  defendants,  a  commercial  firm,  is  not  snaoep- 
tfttoof  a  trial  by  jury,  not  beii^  a  mercantile  contract,  or  one  of  a  commeraal 
nature,  and  that  the  issues  raised  are  not  as  to  facts  of  a  mercantile  nature  only.- 
6  Jurist,  p.  320,  Whishaw  vs.  Gihnour  et  al.    S.  0.  Montreal ;  Monk,  J. 

*  • 

Judgment,  Non  Obstante. 

Held,  .That  the  verdict  of  a  jury,  finding  that  a  creditor  vrho,  after  notice  of  a  ^ 
dlasbhition  of  partnership  by  the  retirement  of  one  of  the  members,  continues 
Hie  businefls  with  the  new  firm,  and  on  their  becoming  insolvent  gives  themdday^ 
oT^Miyment  without  making  reference  ill  any  way  to  the  retired  partner' of  the 
old  fijrm,  thereby  discharges  the  old  firm  and  the  retired  partner,  wQl  be  set- 
atfle  and  judgment  entered  for  the  plaintiff,  non  ohiUxnte  veredicto,  if  the  ver- 
<dlb€waff  based  upon  oorrespondence  produced,  and  if  it  appear  to  the  court  ftom 
siMsh  correspondence  that  there  was  no  intention  to  discharge  the  old  firm.  11 
If;  0.  Bep.,  p.  105,  Clarke  et  al  vs.  Murphy  et  al.    8.  G.  Quebec,  Stuart,  J. 

BeUy  1.  That  a  vdrdict  fbr  the  plaintiff  in  an  action  of  damages  for  slander, 
rendered  agunst  law  and  evidence,  is  properly  set  aside  by  a  judgment  non 
<flAkmie  veredicto. 

Sif  That  a  commiunication  made  by  an  employer  in  his  own  private  office  to 
oott  of  Mb  derks  respecting  the  conduct  and  character  of  the  plaintiff  in  respieot' 
of  sittflier  of  his  clerks,  is  a  privileged  communication,  and  cannot  give  rise  to  m 
ilftlon'  of  damages'. 

3.  That  the  onus  prohandi  is  on  plaintiff,  who  pleads  in  answer  to  a  plea  of 
pMoriptbn  of  a  year,  that  the  slanderous  expressions  did  not  come  to  her  know- 
Mgv  until  within  a  year  and  a  day  before  the  commencement  of  the  action.  1 
Jurist,  p.  131,  Ferguson,  App.,  Oihnour,  Resp.  In  Appeal:  Aylwin,  Monde^ 
le^  ShOTt,  J. ;  Lafontaine,  G.  J.,  dissenting. 

iSfaNNe,  That  in  Bn^and  a  motion  non  olktante  veredicto  cannot  be  made  by 
«'dy(faidimt  in  a  cause. 

Motion  for. 

HUd,  That  where  a  party  is  required  by  a  rule  of  practice  to  proceed  ''  by 

''motion/'  a  notice  of  a  motion  is  equivalent  to  moving  the  court,  although  such 

>o6be  ia  given  on  a  day  on  which  the  court  is  mtting  and  during  the  term  *,- — 

^&d  that  such  notice  of  motion  has  the  effect  of  a  rule  nisi.    11  L.  0.  Bep.|  p, 

^tt7|  Seoretcm  vs.  FooU  et  al    8.  G.  Quebec,  Taschereau,  J. 


328  JUR7  miAL. 

Motion  tor  Judomint. 

On  a  motion  by  plaintiff  for  judgment  on  a  Terdiot  of  a  jnry  (by  Ibeir  ta- 
•wen  to  questions  under  the  new  jury  law)  the  court  below  diflmioMd  the  pUift> 
tiff  '8  action  with  costs.  2  L.  C.  Bep.,  p.  200,  Ca»ey  ts.  Oddtmid  et  dL  8m 
In8  ubamci,  Fire. 

On  appeal  from  this  judgment,  Held,  That  there  being  no  motion  for  new 
trial  by  the  respondents,  defendants  below,  they  must  abide  by  the  yerdiet,  Ifait 
the  only  question  was,  as  to  whether  the  plea  was  made  out,  which  by  its  jud^ 
ment  the  Court  of  Appeal  declared  was  not  made  out,  in  its  opinion.  Jnd^nsat 
leTcrsed,  and  judgment  for  plaintiff  for  amount  as  per  verdict.  4  L.  C.  Rep., 
p.  107,  Cauy  Tsf  OolcUmid  et  ah 

Niw  Tbial. 

Held,  That  a  new  trial  may  ^be  had  after  verdict  on  a  trial  at  bar.  DemptUr 
TS.  Lee.    K.  B.  Q.  1817. 

Held,  That  where  evidence  has  been  adduced  on  both  sides,  the  court  will  not- 
grant  a  new  trial,  on  the  ground  that  the  verdict  is  contrary  to  evidence.     Bsi 
where  no  evidence  hss  been  offered  to  support  the  verdict,  a  new  trial  may  U 
had.    SehoUfield  vs.  Ld>lond.    K.  B.  Q.  1820. 

Held,  That  where  conflicting  evidence  has  been  adduced,  and  the  circumstaneai 
of  the  case  have  been  fidly  and  fairly  laid  before  the  jury  by  both  parties,  a  ast 
trial  will  not  be  allowed.     Wood  vs.  DueMne.    K.  B.  Q.  1821. 

Held,  On  mo^on  for  a  new  trial,  that  a  verdict  of  the  special  jury  is  bad,  and  mii(- 
be  set  aside  if,  in  an  action  of  slander,  the  question  to  be  determined  by  the  jury  wai 
''  Were  the  defamatory  worde  epoken  hy  the  defendant  f "  and  the  answer,  **  Tim 
'^  ioardSf  or  words  to  the  same  effect,  were  made  use  of  by  the  defendant  amemr 
"  ing  the  plaintiff ,''  because  such  answer  is  vague  and  uncertain.'  4  L.  G.  Bep., 
p.  57,  Ferguson  vs.  Oilmour.  S.  C  Quebec,  Bowen,  G.  J.,  Duval,  Meredith,  J* 

Held,  That  in  the  case  submitted,  a  motion  for  new  trial  founded  on  alkgrf 
misdirection  of  the  jury  must  be  rejected.  9  L.  G.  Rep.,  244,  OiM  et  aln^ 
Tilstone.     S.  G.  Quebec,  Chabot,  J. 

Held,  That  a  motion  for  a  new  trial  cannot  be  made  after  the  first  four  itjt 
of  the  term  next  following  the  verdict  of  a  jury.  9  L.  C.  Rep.,  p.  353.  8*  C 
Montreal,  Berthelot,  J. 

See  Bills  and  Notes  Aval 

Held,  that  misdirection  of  the  judge  respecting  the  imputation  of  paymeniiif 
a  good  ground  for  a  new  trial.  10  L.  C.  Rep.,  p.  284,  TUstone  et  aJL,  Afh^ 
Oibb  et  al,^  Resp.  In  Appeal :  Lafontaine,  G.  J.,  Aylwin,  Mondelet,  Bsif^f 
J. ;  Duval,  J.,  dissenting. 

Held,  1.  In  an  action  of  slander,  that  where  the  findings  and  verdict  of  a  jo^ 
favorable  to  defendaat  are  against  the  proof,  a  new  trial  will  be  ordered. 

2,  That  in  such  action,  it  is  not  necessary  that  the  ipsissima  verba  be  protea* 
1  Jurist,  p.  114,  Beaudry,  App.,  Papin,  Resp.  In  Appeal ;  Lafontaine,  C  K 
Aylwin,  Garon,  J. ;  Duval,  J.,  dLssenting. 

As  to  motion  for  new  trial  or  setting  aside  verdict,  and  dismissing  action.  ^ 
as  to  power  of  court  to  decide  on  evidence.     See  Partnibship,  New  Parts^' 
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Hdd,  That  on  appeal  from  a  jadgment  of  the  Superior  Court  dismiaring  defend- 
mat's  motion  for  a  new  trial,  and  entering  up  judgment  for  t  e  plaintiffs,  on  the 
Terdietof  a  jury,  the  ooart  will  set  aside  the  verdict  and  dismiss  plaintiff's  action 
turn  chstanU  veredieto^  whore  it  considers  that,  according  to  law  and  the  evidence 
adduced  at  the  trial,  the  verdict  ought  to  have  been  for  the  defendants.  4  Jurist, 
p.  361,  Til8U>ne  et  oL,  App.,  Oibb  et  cU.y  Resp.  In  Appeal :  Lafbntaine,  C. 
J.,  Aylwin,  Hondelet,  Badglej,  J. ;  Duval,  J.,  dissenting. 

Province  of  court  and  of  jury,  new  trial.  See  2  Rev.  de  Jur.,  p.  200,  Johin, 
App.,  v^  Muriion,  Resp.     In  the  Privy  Council,  1845. 

Hdd,  That  in  an  action  for  malicious  prosecution,  if  the  verdict  be  for  the 
defendant^  the  court  will  not  grant  a  new  trial,  even  although  the  verdict  be 
against  the  evidence  and  against  the  direction  of  the  judged  McCjiUum  vs.  Wood, 
K.  B.  Q.  1821. 

Hdd,  That  where  a  verdict  of  a  jury  is  contradictory  and  inconsistent,  it  will 
be  a^  aside,  and  a  new  trial  ordered.  Brush  vs.  Jones  et  al.  S.  C.  Montreal ; 
"Oond.  Rep.,  p.  16. 

Option  for. 

The  issues  were  completed  on  the  30th  October ;  on  the  23rd  November  fol- 
lowing notice  was  given  thit  a  motion  for  a  jury  would  be  made  on  the  25th, 
and  that  a  day  be  fixed  for  the  trid. 

Hdd,  That  under  the  64th  Rule  of  Practice  which  states  '<  the  party  desiring 
SQch  trid  ^*  shdl  declare  his  option,  either  by  his  declaration  or  plea,  or  by 
motion  to  be  ''  made  within  four  days  after  the  issue  is  perfected/'  the  motion 
is  too  late.  12  L.  C.  Rep.,  p.  96,  Wilson  vs.  The  SUU  Fite  Insurance  Company. 
8.  C.  Montred ;  Berthelot,  J. 

Held,  In  the  8.  C.  Montred ;  Berthelot,  J.  That  under  the  64th  Rule  of 
Praetioe,  above  quoted,  when  issue  is  perfected  in  vacation,  a  notice  given  by  the 
pbdntiff  the  next  day  of  a  motion  for  .the  first  day  of  the  ensuing  term^  praying 
oeCe  of  the  pldntiff 's  option  for  a  jury  trid,  is  given  too  late.  Held,  In  Apped 
Thai  an  apped  from  such  interloculory  Judgment  will  be  granted.  12  L.  C* 
B«p.,  p.  97,  Lovellj  App.,  CampbeU  et  a/.,  Resp.  Lafontaine,  C.  J.,  Aylwia 
Xhrrml,  Meredith,  Mondelet,  J. 

8ame  case,  6  Jurist,  p.  115. 

Hdd,  That  where  issue  was  completed  on  the  24th  January,  a  notice  given  on 
OQ  the  28th,  of  a  motion  for  the  17th  February  following,  declaring  option  of  a 
trid  by  jury  is  sufficient.  6  Jurist,  p.  38,  Areand  vs.  Montreal  and  New  Fork 
Bmlroad  Company.    8.  C.  Montred ;  Day,  Smith,  Mondelet,  J.,  1854. 

Contrary  hdd  in  Johnston  vs.  Whitn^.  8.  C.  Montred ;  Berthdot,  J.  6 
Jorist^  p.  39. 

Sm  Dam AQK8,  81ander. 

yXRDIOT. 

Hdd,  That  a  verdict  of  a  jury  ciunot  be  set  aside  in  apped,  when  no  motion 
(%§  b^n  made  in  the  court  below  for  a  new  trid,  or  in  arrest  of  judgment,  or  for 
i^dgoient  non  obstante  veredicto.  3  Jurist  p.  5,  Shaw  et  al,  App.,  Meiideham, 
Wq^.    In  Apped ;  Lafontaine,  C.  J.,  Dnvd,  Caron,  J. ;  Aylwin,  J.,  dissenting. 
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Held,  That  the  Terdiot  of  a  jury  will  be  set  aside  if  the  trial  was  had  hefiNr 
issue  was  joined.  3  Rev.  de  Jur.,  p.  242,  WurteUy  App.,  Arcandf  Beqp.  lo 
Appeal ;  Nov.,  1847! 

YsRDiOT,  Interpretation  of. 

Held,  1.  That  a  verdiot,  ambiguous  iu  its  terms,  may  be  interpreted  bjthe 
court,  in  such  manner  as  to  give  it  effect;  and  the  court,  for  that  purpose,  maj 
look  to  the  evidence  and  ascertain  the  interpretation  given  by  one  of  the  parties 
to  the  ambiguous  expressions. 

2.  That  a  creditor  in  possession  of  the  moneys  of  a  third  person,  cannot  i^plj 
them  to  the  payment  of  a  note  on  which  such  person  is  indorser,  if  such  notelp 
been  retired  by  the  maker,  by  means  of  a  cheque  without  value.  That  th* 
remedy  in  such  case  must  be  by  special  action.  11  L.  C.  Rep.,  p.  97,  Qndm 
Bank  vs.  MaxJiam  et  cd,    S.  C.  Quebec,  Taschereau,  J. 

See  Damages,  Slander. 

"  Damages,  Legal  Right. 

'^  Insurance,  Representation,  Warranty. 

"  Jury:    See  Appeal,  Writ  of 

'<  Jury  in  Expropriation.    See  Corporation,  Expropriation. 

<'  Jury  Trial,  when  granted.    See  Patent,  Invention. 
''  '^  Time  of  notice  of.    See  Bills  and  Notes,  Aval. 


JUSTICE  OF  THE  PEACE. 

iSee  Officer  Public. 

Jurisdiction  of    See  Certiorari,  Jurisdiction. 
^'        See  Certiorari,  Writ,  Returnable. 


LANDLORD  AND  TENANT. 

Abandonment  of  Premises. 

Held,  That  an  action  lies  against  a  tenant,  under  a  lease  for  a  term  of  jQtf^ 
irho  abandons  the  premises  for  want  of  repairs;  that  the  tenant  is  liable  for 4^ 
rent  for  the  whole  term,  and  a  $aisie  gagerie  par  droit  de  suite  will  be  vtj^ 
tained,  although  no  rent  was  due  at  the  .time  of  the  abandonment  4  L.  C.  BV*' 
p.  170,  JBoulanget  vs.  Doutre.    S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Assessments. 

I 

Held,  That  a  tenant  who  is  bound  to  pay  "  assessments  "  is  bound  to  pay  ^ 
special  tax  or  rate  imposed  under  the  22ndYiot.,  c.  15.  11  L.  C.  Rep.,  p.^> 
Ber^Ulet  vs.  Muir  et  al.    C.  C.  Montreal ,  Smith,  J. 

Bo  in  Piiuonnault  vs.  Ramsay,  C.  C.  Montreal ;  Monk,  J.  5  Jurist,  p-  ^' 
Bo  in  PinsonnavU  vs.  Henderson,  C.  G.  MoAtreal.  5  Jurist,  p.  338,  Smitb'* 
Bo  in  Meyer  vs.  Davidson;  and  Meyer  vs.  DougaU ;  and  Dumas  vs.  ^^ 
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i  letperanee ;  Judah  vs.  Lavoie ;  and  Beaudry  ts.  Adams^    G.  C.  Montreal; 

nith,  J.     5  Jnrbt,  pp.  339,  340. 

Contraiy  lield  in  CoureeUes  dit  Chevalier  vs.  Lon^i.     C.  G.  Montreal; 

idgley,  J.    5  JtiriBt,  p.  228.  t 

See  alao  Gobpo&ation,  Assessments. 

Bail  d'Attkbm  acs  Pabtiairs. 

Held,  1.  That  a  lease  d^affermage  partiaire,  by  which  the  lessee  has  nnder- 
ken  to  perform  certain  obligations  as  to  fencing,  ditching,  cultivation,  &c.,  oan- 
t  be  tftmsferred  by  snch  lessee. 

2.  That  snch  transfer  gives  the  lessor  the  right  of  demanding  the  resiliation 
ilie  contract. 

3.  That  the  resiliation  of  the  lease  having  been  acted  npon,  and  the  action  to 
flifiate  instituted,  does  not  deprive  the  lessor  of  his  right  to  have  the  original 
ase  set  aside,  notwithstanding  the  cession  or  sub-lease  was  cancelled  by  the  par- 
es after  action  brought.  1  L.  G.  Rep.,  p.  30,  Hudan  vs.  Hudon  et  al.  S.  G. 
!uebec ;  Bowen,  C  J.,  Meredith,  J. 

m 

Droit  de  Suite. 

Held,  That  by  the  French  law,  and  by  the  decisions  of  the  courts,  a  lessor  has 
right  to  cause  the  movables  upon  which  he  has  a  lien  and  privily,  and  which 
6  removed  from  the  leased  premises  to  be  seized  by  saUie  gagerie,  or  par  droit 
*uiitey  and  this  as  well  for  rent  due,  as  for  rent  to  accrue.'  4  L.  G.  Rep.,  p. 
0^  Aylwin  vs.  Gilloran,  In  Appeal :  Lafontaine,  G.  J.,  Vanfelson,  Mondelet, 
ron,  J. 

Qeld,  That  during  the  existence  of  a  lease,  a  Maine  gageriepar  droit  de  suite 
y  be  made  after  the  eight  days.  1  Jurist,  p.  276,  Mondelet  vs.  Power, 
fi.  Montreal ;  Rolland,  Oale,  Day,  J. 

Btekl,  That  a  landlord  haa  a  right  to  the  ordinary  saisie  gageriey  iind  to  a 
^  de  suite  when  the  effects  have  been  removed,  and  that  he  has  a  privilege  on 
^Be  effects  for  rent  due  and  to  become  due. 

2.  That  on  a  contestation  of  the  merits  of  the  action,  a  writ  of  saisie  gagerie 
:^^ng  that  the  effects  were  seized  after  they  had  been  taken  away  from 
^  leased  premises,  is  sufficient,  although  the  place  to  which  they  were  taken  is 
fc  mentioned.  4  Jurist,  p.  15,  Bodier  vs.  Joly.  S.  G.  Montreal ;  Berthelot,  J. 
Qeld,  ma  demurrer.  That  the  lessor,  to  use  the  right  of  saisie  gagerie  par 
>it  de  iuite^  is  bound  to  allege  and  prove  that  the  lessee  hath  not  left  sufficient 
^itoTje  to  secure  the  rent.    1  Rev.  de  Jur.,  p.  95,  Zeigler  vs.  McMahon^ 

B.  Montreal :  July,  1845. 

Emphitsotio  Lease. 

-Ab  to  what  constitutes  a  bail  emphiteotique  of  a  lot  of  land  and  right  of  water 
^  a  bannal  mill  for  more  than  nine  years.     See  Ougy^  -^PP-}  Chouinard^  Reap, 
fiev.  de  Jur.,  p.  308.     In  Appeal,  1848. 
field,  1.  That  the  adjudicataire  of  the  unexpired  term  of  an  emphiteotic 
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lease,  deeoribed  as  Buch,  is  bound  to  pay  the  stipulated  rent,  without  a  oonditioa  or 
sale  to  that  effect,  and  without  opposition  d  fin  de  charge. 

2.  That  consequently  the  creditor  of  the  rent  cannot  claim  mny  indemiiitj 
upon  the  price  of  the  side.  2  L.  C.  Rep.,  p.  331,  Methot  et  al.  vs.  O'CaUaghmj 
and  Lampson,  0pp.     S.  C^ Quebec;  Dnvd,  Meredith,  J. 

Held,  1.  That  a  lessor  par  bail  emphiteotique  may  rank  by  opposition  d  fk 
de  con$exver  for  indemnity  for  the  loss  of  an  immovable  sold  upon  the  defendaat, 
lessee. 

2.  It  is  not  necessary,  in  such  a  case,  that  either  the  title  ci  the  lessor,  or  y» 
bail  emphiteotique  should  be  registered.  2  L.  C.  Bep.,  p.  333,  Mwrph§  n 
G* Donovan  J  and  Latnp§on,  0pp. 

Held,  That  immovable  property  held  by  the  lessee,  after  the  expiration  of  ii 
emphiteotic  lease,  may  be  legally  seized  as  belonging  to  the  lessor,  to  whom  it  nut 
revert.  8  L.  C.  Rep.,  p.  235,  ffuot  vs.  Danais.  In  Appeal :  Lafontaine  CJ^ 
Aylwin,  Duval,  Garon,  J 

Held,  1.  That  the  lessee  of  a  lot  and  water  power  near  the  Laohine  otaal, 
and  within  the  limits  of  the  City  of  Montreal,  from  the  Commissioners  of  PaUtt 
Works,  under  a  lease  for  twenty-one  years,  renewaUe  forever  on  the  terms  bbs- 
tioned  in  the  lease,  has  a  jus  in  re,  and  is  liable  for  city  taxes  and  aseessmeatiai 
proprietor  of  the  leased  property. 

2.  That  such  lease  is  an  alienation  of  the  domaine  utile,  the  Crown  hanag 
•only  the  domaine  dirtcte,  and  if  made  previous  to  the  14ih  and  15th  Viet,  c 
128,  is  not  affected  by  the  powers  conferred  upon  the  oorporatioii  by  the  92ad 
section  of  that  act '  5  L.  C.  Rep.,  p.  378,  Ex  parte  Haroey.  8.  G.  Montml; 
Day,  Yanfelson,  Mondelet,  J. 

Held.  That  the  capital  of  the  indemnity  paid  into  court  on  the  expropriaiioD,  kj 
a  railway  company,  of  land  included  in  a  bail  emphiteotique  will  be  awarded  to 
the  lessee  on  giving  security,  in  preference  to  the  lessor. 

2.  The  lessee  under  such  lease  is  proprietor  of  the  land  leased,  and  is  not  oUige' 
to  be  content  with  the  interest  of  the  monies  deposited  in  court,  as  indemai^ 
for  the  land  so  expropriated.  6  L.  C.  Rep.,  p.  54,  Expirte  The  Qtand  TWdii 
Railway  Company,     S.  C.  Montreal;  Day,  Smith,  Mondelet.  J. 

Held,  That  a  person  hrlding  land  in  the  City  of  Montreal,  under  ateaaefioB 
the  Commissionersof  Public  Works  for  21  years,  renewable  on  certain  oonditiooi, 
is  the  owner  of  such  land,  within  the  meaning  of  the  by-law  of  the  oorportte 
imposing  assessments  on  re  il  property.  3  Jurist,  p.  197,  Oould,  App.,  vs.  A 
Mayor  J  dhc,  of  Montreal,  Resp.  In  Appeal:  Lafontaine,  C.  J.,  Duval,  CiiflSt 
■J. ;  Aylwin,  J.,  dissenting. 

Held,  That  an  action  of  resiliation  for  the  non-performance  of  the  oonditioai 
of  an  emphiteotique  lease  cannot  be  maintained,  if  the  defendant  has  not  b6ta 
put  en  dumeure,     BaUton  vs.  Pozer  et  ah     K.  B.  Q.  1818. 

Held,  That  if  the  rent  reserved  in  an  emphiteotic  lease  is  in  arrear  and  vapi' 
during  three  years,  it  is  a  cause  for  the  resiliation  of  the  lease.  Johnson  vs.  WW- 
^ey.    K.  B.  Q.  1846. 

So  he!d  also  in  S'tnson  vs.  WooUey.     K.  B.  Q.  1816. 

Held,  That  the  forfeiture  of  an  emphiteotic  lease  will  not  be  decreed  6riio>' 
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ijment  of  rent,  if  it  be  proved  that  before  the  action  wair  institated,  the  rent- 
16  was  tendered  and  refused.     Bums  vs.  Richard,    K.  B.Q.  1821. 

BbqiSt&ation  of.    See  Registration,  Bail  Emphiteotiqae. 

See  Corporation,  Assessments. 

FoRH  OF  Writ. 

• 

Hdd,  1.  That  a  writ  under  the  lessors  and  lessees'  aot,«18th  Vict.,  o.  108, 

immoning  a  defendant  to  appear  '*  before  one  or  more  of  the  justices  of  our 

Superior  Court  for  Lower  Canada  in  the  district  of  Montreal,  in  the  hall  of 

the  oourt  house,  wherein  are  usually  held  the  sittings  of  our  said  court"  is 

all ;  and  that  such  writ  should  be  returned  before  the  Superior  Court. 

2.  That  proceedings  had  at  the  greffe  or  in  chambers  in  such  case,*  are  coram 

onjudice,  and  must  be  vacated  and  annulled,  and  the  parties  put  out  of  court 

L.  C.  Rep.,  p.  187,  Grant,  App.,  Brown,  Resp.   In  Appeal :  Lafontaine,  C.  J., 

Ljlwin,  Puval,  Caron,  J. 

Held,  That  under  the  4th  Will.  4,  c.  12,  and  2nd  Vict.,  c.  47,  a  writ  should 
e  addressed  to  the  sheriff  and  not  to  a  bailiff;  that  it  may  be  in  the  EngUsh 
loguage  only,  and  may  be  returnable  in  three  days.  1  Rev.  de  Jur.,  p.  381. 
Hpneres  vs.  Desialliers  ;  Defoy  vs.  HarU     Q.  B.  Quebec,  1846. 

Jurisdiction. 

Hdd,  That  a  declinatory  exception  under  the  lessor  and  lessees'  act,  18th 
^iet,  c.  108,  is  valid,  the  action  being  merely  for  damages  for  non-delivery  of  the 
used  premises.  3  Jurist,  p.  140,  Close  vs.  Close,  S.  C.  Moi^treal ;  Mondelet,  J. 

So  in  same  case.  Smith,  J.  lb, 

Hdd,  That  under  the  18th  Vict.,  c.  108,  a  lessor  has  an  action  to  recover 
imiigee  from  breach  of  a  covenant  in  his  lease,  although  such  lease  has  expired. 
lie  aonual  rent  de'termines  the  jurisdiction  in  such  cases.  3  Jurist,  p.  253, 
tedard  vs.  Dorian.     C.  C.  Montreal ;  Monk,  J. 

Hdd,  That  where  the  term  of  the  lease  is  for  less  than  a  year,  and  the  rent 
ir  that  term  does  not  exceed  £50,  the  Circuit  Court  has  jurisdiction,  notwith- 
tedii^  the  18th  Vict.,  c.  108,  sect.  5,  and  that  the  aonual  rent  is  over  £50. 

Jurist,  p.  4,  Clairmont  vs.  Dickson.     C.  C.  Montreal ;  Smith,  J. 

Landlord's  Liability. 

Held,  That  a  tenant  cannot  maintain  an  action  against  his  landlord  for  dam- 
if^  done  to  the  premises  leased  by  a  third  party.  Hamilton  vs.  Wilson, 
K.B.  Q.  1817. 

Held,  That  in  an  action  for  rent ''  that  the  defendant  had  not  been  kept  suf- 
UeDtlj  chs  et  eouvert ''  cannot  be  pleaded  by  way  of  exception  to  the  demande. 
h  is  a  breach  of  contract  for  which  the  tenant  is  entitled  to  damages,  and  this 
^BBMdy  he  must  ask  in  a  dross  demande,     Weipert  vs.  Iffland,    K.  B.  Q.  1820. 

Held,  That  a  landlord  receiving  horses  at  livery,  is  responsible  for  damages 
ooastoned  by  the  tail  and  mane  of  a  horse  having  been  shorn  in  his  stables,  and 
'^fti  without  proof  to  the  contrary,  such  damages  will  be  presumed  to  have  been 
ooasioned  by  his  servants,  or  by  his  or  their  negligence.  9  L.  C.  Rep.,*p.  8. 
^Miroeher  vs.  Meunier.     S.  C.  Montreal ;  Day,  J. 


284  LANDLORD  AND  TENANT. 


LlAfiS. 


Held,  That  an  toiion  on  rent,  due  under  a  notarial  lease,  will  be  miiBlMMt 

on  a  de/cMe  en.  droit  although  the  declaration  does  not  allege  enjoyment  or  oiBi^ 

pation  by  the  lessee  of  the  premises  leased,  or  fulfilment  by  the  lessor  of  his  obligi- 

.  tions  as  lese^r.   1  L.  C.  Rep.,  p.  271,  Pierre  vs.  Mcffugh  et  nl.    S.  0.  Quebec. 

Bowen^  C.  J.,  Duval,  Meredith,  J. 

Held,  That  in  an  action  for  rent  against  a  lessee,  the  lessee  cannot  set  sp 
damages  caused  by  the  insufficient  state  of  the  premises,  or  obtain  the  reseom 
of  the  lease,  but  is  bound  to  make  a  demands  judiciaire,  or  bring  an  aotiM 
against  the  lessor  to  obtain  an  order  that  he  make  the  necessary  repairs.  1  L 
C.  Rep.,  p.  393,  Bouhmgetve,  Doutre.  S.  C.  Montreal;  Day,  Smith,  Mn- 
delet,  J. 

Held,  That  the  purchaser  of  an  immovable  property,  subject  to  a  ri^k 
of  redemption  in  favor  of  the  vendor,  cannot  eject  the  lessee  whose  lease  htf 
not  expired.  3  L.  C.  Rep.,  p.  417,  Rutsell  vs.  Jei\kin8,  S.  0.  Quebec ;  BowBBr 
C.  J.,  Duval,  Caron,  J. 

LsssoBs'  Title. 

Held,  That^in  an  action  for  rent,  the  lessee  cannot  put  the  plaintiflTs  titl^  i> 
issue.     2  Rev.  de  Jur.,  p.  59,  Bullet  vs.  Wright.     K.  B.  Q.  1817. 
See  also  Oabantie. 

Notice  to  Qiht. 

Held  unnecessary  where  the  lease,  a  verbal  one,  was  for  a  fixed  period.  iBo^* 
de  Jur.,  p.  383,  Jobin  vs.  Morisset.     S.  C.  Quebec ;  Panet,  Bedard,  J. 

Held,  That  a  delay  of  three  days  between  the  service  and  return,  instead^ 
six  days  as  required  by  the  7th  Vict.,  c.  16,  is  sufficient.  1  Rev.  de  Jur.,  p.38l» 
8.  G.  Quebec;  Bowen,  Bedard,  J.,  1846. 

Held,  That  an  action  for  rent  under  £10  sterling,  must  be  b^ore  a  BOfi^ 
judge,  and  that  the  writ  should  be  signed  by  the  oldest  puierU  judge.  1  B"^* 
de  Jur.,  p.  385,  Murphy  vs.  McGill.      Quebec ;    Bowen,  Bedard,  J.,  1846. 

Held,  That  an  action  in  ejectment  before  a  single  judge,  the  rent  being  luidff 
£10  sterling,  will  be 'maintained.  1  Rev.  de  Jur.,  p.  385,  Marcoux  vs.  RUafft 
Quebec,  1846. 

Contrary  held  in  Glackmeyer  vs.  Day.  1  Rev.  de  Jur.,  p.  386,  Quebec,  IWJ*^  / 

Held,  That  the  writ  in  an  action  of  ejectment  must  be  served  by  the  shaft 
Bowen  and  Bedard  below. 

In  same  action  renewed,  Stuart,  C.  J.,  held.  That  the  judge  in  term  ^ 
no  jurisdiction.  Bedard,  contra.  Action  withdrawn  without  costs.  1  Rev. » 
Jur.,  p.  386-387,  Plamondon  vs.  Farquhar,     Quebec,  1846.  • 

Thfe  jurisdiction  of  the  court  in  term  held  in  Defoy  vs.  Hart,  1  Rev.  de  Jiff'» 
p.  387.     Bowen,  Bedard,  J.     Quebec,  1846. 

See  p.  388,  DesaUier,  App.,  vs.  Qiguires,  contra.  In  Appeal ;  Rolland,  0^ 
Hondelet,  Day,  J. 
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Ot  Mill^-Beduction  of  Bknt. 

eld,  In  an  action  for  several  years'  arrears  of  rent  of  a  seigniorial  mill,  that 
lease  eannot  be  assimilated  to  a  lease  of  hien$  rurauXy  in  respect  to  "which 

*  property  the  old  law  anthorized  a  reduction  of  the  rent  in  case  of  fail- 
f  the  harvest  by  extraordinary  and  unforeseen  accidents.  1  Rev.  de  Jnr., 
4j  Corriveau,  App.,  Pouliot,  Resp.  In  Appeal :  Bolland,  Mondelet,  Day? 
Iner,  J.,  1845. 

Ot  Movables. 

Ai,  That  where  a  lease  of  movables  is  continued  by  taciU  reconductionj  the 
r  can  terminate  the  lease,  and  can,  at  any  time,  bring  an  action  en  revendica- 
to  obtain  possession  of  the  movables.  5  Jurist,  p.  333,  Laurent  et  al.  vs: 
sSe.     S.  C.  Montreal ;  Berthelot,  J. 

m 

Of  Tenant — Mur  Mitoyen. 

1  an  action  by  a  tenant  against  his  landlord  for  damages  allied  to  have  been 
red  by  reason  of  the  demolition  of  a  wall  dividing  the  leased  premises  from 
djoining  property,  such  demolition  being  allied  in  the  declaration  to  have 
done  and  consented  to  by  the  landlord ; 

dd,  1.  That  a  tenant  has  a  right^to  a  diminution  of  rent  in  proportion  to 
ncroachment  upon  his  enjoyment  of  the  leased  premises,  but  that  no  such 
aution  could  be  granted  in  this  cause,  it  not  having  been  demanded. 

That  the  adjoining  proprietors  having  exercised  their  right  of  demolishing 
^yei»  wall  (which  was  unfit  to  support  new  warehouses  about  to  be  built)  in 
b1  manner,  neither  of  the  parties  in  the  cause  had  any  right  of  damages 
ist  them. 

That  the  inconvenience  and  loss  occasioned  to  the  tenant,  in  so  far  as  the 
\  were  not  the  necessary  consequence  of  taking  down  and  rebuilding  the  wall 
,  in  this  case,  attributable  to  the  improper  conduct  of  the  tenant  himself 
ondent),  and  to  his  unjustifiable  demands  and  threats,  and  that  therefore  no 
iges  ought  to  have  been  awarded  to  him  in  the  court  below.  Judgm^t 
■sed  and  action  dismissed.  12  L.  C.  Bep.,  p.  355,  Feckj  App.,  Sarrit^  Besp. 
mtaine,  G.  J.,  Aylwin^  Duval,  Meredith,  Mondelet,  J. 
une.ease,  6  Jurist,  p.  206. 

Possession  Of. 

ield,  That  in  an  action  for  rent,  the  tenant  may  plead  that  he  did  not  obtain 
Qflflion  of  the  premises  at  the  date  stipulated  in  the  lease,  and  he  will  be 
red  to  deduct  any  damages  {hereby  suffered,  from  the  rent  due.  12  L.  G^ 
.p., 40,  BetUoMy  App.,  vs.  Reginay  Besp.  In  Appeal :  Lafontaine,  G.  J., 
irin,  Duval,  Meredith,  Mondelet,  J.  ^ 

Pbeboeiption.  ^ 

[eld.  That  arrears  of  house  rent  are  subject  to  a  prescription  of  five  years. 

•  0.  Bep.y  p.  509,  Sinjohn  vs.  Ito$$,  and  Christophermm,  Opp.  G.  G.  Quebec ;: 
(«diih,J. 
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Hdd,  1.  As  above  mentioned. 

2.  That  defendant,  liaving  said  within  the  five  years  immediately  pieosdiig 
the  action,  upon  being  asked  for  payment,  that  he  bdieoed  he  had  a  loiyar 
aecawU  again$t  plaintiff,  was  sufficient  to  interrupt  prescription.  4  Juriit,  p. 
145.    DelUle  vs.  McGinnis.    Badgley,  J. 

Held,  That  the  prescription  of  five  years  as  to  rents,  is  an  abacdute  pNSBi^ 
tion.  1  Rev.  de  Jur.,  p.  190,  Laurent  dit  Lortie  vs.  Sieoenmm.  CC 
Quebec ;  W.  ^.  McCord,  J.,  1845. 

Held,  1.  That  the  prescription  of  five  years  against  rent  is  in  force  in  Cnalt. 

2.  That  defendant  is  entitled  to  offer  his  oath  as  to  payment,  and  on  sodioitt 
being  taken,  the  action  will  be  dismissed.  1  Rev.  de  Jur.,  p.  237,  Vm4  m 
Oauvin,    Commissioners  Court.     Mondelet,  J.,  1845. 

Privilege. 

Held,  That  goods  and  merchandise  put  on  a  wharf  may  be  seised  kj  lb 
^wner  of  the  wharf  for  rent  due.  2  Rev.  de  Jur.,  p.  31,  Jonesy  App.,  LtMm- 
f^er  et  al.,  Resp.     In  Appeal :  1840. 

Held,  That  the  landlord's  privilege  for  rent  does  not  extend  to  horses  aini 
on  the  premises,  in  the  case  of  a  dwelling  house  leased  in  town.  VaUikun 
BayUy  et  ah    K.  B.  Q.  1820. 

Held,  That  a  landlord  may  oppose  the  seisure  of  his  tenant's  funttanlf 
execution,  until  security  be  given  for  the  rent  due  and  to  become  due.  Bim 
vs.  MeHichan.     K.  B.  Q.  1818. 

Hield,  That  a  landlord  who  has  omitted  to  fyle  his  opposition  to  the  idi  if 
his  debtor's  furniture,  may  fyle  an  opposition  djin  de  conserver  and  be  uuUoMlri 
according  to  his  privily.     Ro$8  vs.  Mason,     K.  B.  Q.  1812. 

Held,  That  where  a  landlord,  who  has  seised  the  movables  of  his  teotnt  kf 
iouie  gagerie  and  obtained  judgment  in  May,  and  sold  them  in  Nov.  18B| 
an  opposition  by  the  opposant  lessors  of  the  plaintiff,  claiming  a  preference  osAi 
ground  that  more  than  two  months  and  fifteen  days  had  elapsed,  and  tiiat  Ai 
plaintiff's  privily  had  lapsed  by  n^ligenoe,  will  be  dismissed.  TVxMmier  i& 
BonnevUUf  and  Dechantal  et  tix.,  Opps.  C.  C.  Montreal ;  Bruneau,  J.  Coei 
Rep.,  p.  30. 

A  lessee  had  the  use  and  occupation  of  opposant's  premises  since  May  wS^ 
any  lease,  and  an  opposition  was  fyled  claiming  rent  by  privilege  for  the  ikw 
quarters  to  become  due  on  the  Ist  May  following. 

Held,  That  opposant  had  a  privile^  fbr  the  whole  year,  that  is  to  say;  A> 
quarter  due  the  first  of  August,  and  the  three^uarters  due  the  first  of  Hajtt* 
lowing;  in  other  words  that  in  Quebec  tiie  privilege  of  the  landlord  extendi ^ 
the  expiration  of  the  current  year.  4  L.  C.  Rep.,  p.  30,  Earl  vs.  (7a«y,M4 
Baiueauy  0pp.    S.  0.  Quebec ;  Bowen,  C.  J.,  Duval,  Caron,  J. 

lliis  jud^ent  was  confirmed  in  appeal.  Lafontaine,  C.  J.,  Bollandj  AyhriSf '. 
4  L.  0.  Rep.,  p.  466,  Tyre,  App.,  BoiiseaUy  Resp. 

Held,  That  proceedings  by  $ai$ie  gagerie  and  in  ejectment  under  ths  IM 
Vict.,  0. 108,  sect.  16,  cannot  be  maintained  unless  founded  on  a  lease^oroafKOOK 
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defendant's  ooenpation,  by  and  with  the  consent  and  leave  of  the  a|qparent 
etor.  8  L.  C.  Rep.,  p.  217,  DuheaUf  App.,  Dubeauy  Resp.  In  Appeal : 
taine,  C.  J.,  Aylwin,  Dnval,  CarOn,  J. 

Id,  That  by  a  judgment,  a  writ  of  sauie  gcigerie  is  oonverted  into  a  iai$ie 
ioHj  and  that  where  the. landlord  had  not  issued  a  taitiepar  droit  dt  tuite 
iremoval  of  the  goods  toother  premises,  he  will  lose  his  privily  as  against 
rw  landlord ;  and  that  under  the  172nd  article  of  the  Coutume  a  landlotd 
md  to'bring  the  goods  to  sale  within  two  months  after  the  opposition  is 
A  upon  or  ended.  7  L.  G.  Rep.,  p.  80,  Johniton^  App.,  Bonner,  Besp. 
ipeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 
Be  case,  1  Jurist,  p.  116. 

Id,  That  a  lessor,  who  has  seised  by  a  tauie  gagerie  the  goods  of  his  tenant, 
B  preferred  on  the  proceeds  over  a  second  lessor  into  whose  house  thegoods 
een  removed,  and  where  they  were  sold  by  the  sheriff.  6  L.  C.  Rep.,  p.  42, 
vr  vs.  ffamiUon,  and  Johmton,  0pp.    8.  C.  Quebec ;  Bowen,'C.  J.,  Badg- 

in  Chgnon  vs.  McLeiih.    K.  B.  Q.  1811. 

Id,  That  the  lessor  has  a  right  to  recover  by  opposition  H  Jin  de  eoMerver 
8  of  rent  for  six  months,  and  the  whole  of  the  current  year,  under  a  written 
either  notarial  or  under  private  seal.  5  Jurist,  p.  337,  Bell  vs.  Conkm, 
Kaeomet.,  0pp.    S.  C.  Montreal;  Smith,  J. 

Registration  of  Lease. 

U,  That  under  the  r^istry  ordinance,  4th  Vict.,  c.  30,  sect  17,  mortgages 
log  from  deeds  of  lease  under  nine  years  need  not  be  registered.  3  L.  C. 
p.  291,  Brown  ys.  Mclnenly.  S.  C.  Quebec;  Bowen,  C.  J.,  Duval  J.; 
iith,  J.,  dissenting. 

Rent  Accbuino. 

U,  In  an  action  for  rent,  hy  default,  where  there  is  a  reserve  in  the  con- 
ns for  rent  to  accrue,  that  such  new  conclusions  may  be  taken  without 
18  thereof  on  the  defendant.  2  Jurist,  p.  94,  Dubou  vs.  Oauihier.  8.  C. 
real;  Day,  Smith,  Mondelet,  J. 

Repairs. 

Id,  That  where  there  is  a  covenant,  by  the  lessee,  to  make  all  repairs  jrroMet 
SUM,  and  the  house  leased  is  burnt,  the  tenant  is  not  entitled  to  any  dimi* 
n  of  his  rent.     Ran  vs.  Smith.    K.  B.  Q.  1817. 

Id,  That  if  a  tenant  quits  the  premises  for  lawfbl  cause,  e.  g.,  because 
mt  of  repairs  they  are  no  longer  habitable,  he  is  answerable  only  for  the 
icomed  during  his  occupation.  Wurtde  vs.  Brazier.  K.  B.  Q.  1818. 
Id,  That  if  a  landlord,  by  necessary  repairs  of  his  leased  premises,  disturbs 
snant  in  the  use  of  them,  no  action  of  damages  can,  on  that  account,  be 
ained  by  the  tenant;  but  the  landlord  cannot  recover  rent  for  the  time 
led  in  making  repairs.  Oraves  vs.  Scott.  '  K.  B.  Q,  1801. 
Id,  That  a  lessee,  cannot  quietly  enjoy  the  leased  premises  until  rent  ia 
Bded  of  him,  and  then  set  off  damages  occasioned  by  the  premises  not 
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viKrf  -lie  p«rD«§  biTt  ?r^<sjB>vii  i^aa  ibe  teuat  flhiH  Mt  oonadt  wtsto.  DM 


T?.  B»r-7y    K  B  Q  :?:•? 

€lli  TLii  -viksf*  1  \eaB.\  vxxrmx^  bm  to  flaMeve,  it  is  a  good  gioai  rf 


r^rC/^oTKik  if  ^  d:e*  =^:4£«e      'i^vvm  i^  Pandia.     K.  B.  Q.  1819. 

.>>  in  (Jfl^cri;  E'j^'ltil  vK  />i:%iep«.     K.  B.  Q.  1813. 

Head.  TLax  5^b4jA«reg  pan  c€  a  fin  loBed,  is  not  sofieieDt  emse  ftr  h 
nafiatHQ  c-f  -tbe  :?iri2^  >»%     O-ji  v^  &^&eiu.     K.  B.  Q.  1813. 

HcJd.  Tla:  ^^T:i2cz  v>?d  v!teKtberei«  n  aereaDeBtiiot  toeiitaiiy,]sagi^^ 
caose  for  ihr  rssliau-:^  of  a  jsase.  ff-iauliom  v«l  C^Mffonffiuav;  K.  &^ 
1^12. 

^eld.  Thi:  a  casual  mundadoB  (^  the  {ireBisefi.  is  not  a  ciaae  fer  the  fbA- 
TioD  of  a  ka»e.     Jf-.tz  r?.  ^<;ii«f<»ii.     K.  B.  Q.  1819. 

Held.  That  is  act>»  of  rttiliatum  for  the  non-perfbraiaiiee  of  the  ouuiBlwi 
of  an  emphiteotic  lease  caniiAC  be  maintained,  if  the  defendant  has  not  ban  pM 
^  demeurt,     Baltton  ^  Poz^r  €t  al.     K.  B.  Q.  1818. 

Held.  That  a  claose  in  a  lease  by  vhich  tlie  tenant  could  not  Bab4etmfl»ot 
the  pennisaoD  of  the  lessor,  is  not  oomminatory,  and  if  violated  gives  lise  to  Ae 
reailiatioo  of  the  lease.  2  Bev.  de  Jnr..  p.  52,  Burnt  vs.  Jampk  et  al.  Q.  B.  Qoflbb 

Held.  That  a  lease  may  be  rescinded  if  the  premises  are  not  jvovided  by  thBfanot 
with  a  privy,  when  from  the  want  of  it  snch  premises  become  imwholMoat 
10  L.  C.  Rep.,  p.  16.  Lambert  vs.  Lt/ran^.     C.  C.  Qnebeo;  Tasoheren,/. 

Held,  That  under  the  IBth  Vice,  c.  lOS,  sect.  2,  par.  4,  a  tensnt  miybi 
ejected,  who  owes  only  one  term  of  rent,  in  this  case  a  quarter's  rent.  3  Jin^ 
p.  41,  McDmiuM  et  ah  vs.  CMxiu.  In  Vacation.  8.C.  Montreal;  MoaM^. 

So  for  a  month's  rent  if  the  terms  are  monthly.  5  Jurist,  p.  28,  0. 0.  !!(■■ 
treal ;  Smith,  J. 

Held,  That  a  tenant  will,  nnder  the  18th  Vict.,  c*  108,  be  ejected  if  tlie  pK- 
mises  are  not 'garnished  sufficiently  with  effects.  3  Jurist,  p.  45,  Seakf^ 
Lahdle.    In  Vacation.     S.  C.  Montreal ;  Badgley,  J. 

Held,  That  a  tenant  who  owes  a  quarter's  rent  will  be  ejected  under  the  itt 
Vict,  c.  108,  sect.  2,  par.  4 ;  and  that  in  order  to  invoke  the  lessors  nd  Utt^ 
act  in  the  S.  C,  it  is  not  neoessaiy  to  set  up  the  act  in  the  dedaraticn.  4  Jsii^ 
p.  35,  Broume  vs.  Janes.    S.  G.  Montreal ;  Smith,  J. 

Held.  That  in  an  action  against  two  joint  lessees,  to  set  aside  the  lease  ftr  i^ 
payment  of  rent,  an  incidental  demand  by  way  of  petition  on  behalf  of  the  iMiVi 
for  damages  resulting  from  the  resiliation  of  the  lease,  cannot  be  munUiafi^ 
it  has  not  been  duly  served  upon  both  lessees,  one  of  whom  had  made  id^ 
12  L.  C.  Rep.,  p.  480,  Duhoii^  App.,  Lamothe  et  al,  Resp.  In  Apperi?  ^ 
fontaine,  C.  J.,  Duval,  Meredith,  Mondelet,  J. 
Held,  That  under  the  lessor  and  leasees'  act,  Consdidalisd  Stalnisi  tfU^ 
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ilulft,  c.  40,  the  OQfart  has  no  authority  to  rosoind  a  lease  made  by  the  deAnd^ 
B  to  the  plaintiff,  on  aoooont  of  a  change  in  the  destination  of  the  neighboring^ 
perty  of  the  defendants,  previous  to  the  time  the  plaintiff's  lease  came  into 
ot ;  and  that  the  action  which  was  founded  upon  an  allied  injury  arising^ 
m  a  leasing  of  the  adjoining  premises  for  military  barracks,  was  premature  as 
ring  been  brought  in  February,  whereas  the  lease  only  commenced  in  May, 
i2.  Action  dismissed.  12  L.  C.  Rep.,  p.  497,  Crathem  et  al.  vs.  Lei 
wnde  St,  Joteph  de  VHdtel  Dim.    S.  0.  Montreal ;  Monk,  J. 

Sale  of  Premises. 

Beld,  That  a  lessee  who  quitted  the  leased  premises  on  a  written  notice  by 
( lesBC^,  who  had  sold  the  house,  but  without  notice  to  quit  from  the  newpio- 
etor,  cannot  maintain  an  action  of  damages  against  the  lessor,  who  had  no 
ihoiity  to  eject  him.  2  L.  0.  Rep.,  p.  447,  McQinnu  vs.  Hodge.  S.  C.  Mon- 
■1;  I^y,  Smith,  Mondelet,  J. 

H«id^  That  a  purchaser  h  Htre  nngvUer  cannot^  eject  the  tenant  without 
doe  first  given.  1  Jurist,  p.  269,  Boucher  vs.  Fomeret.  Q.  B.  Montreal ; 
lUand,  Day,  Smith,  J. 

B»aiK)  in  MowMain  vs.  Leonaird  et  ad.  1  Jurist,  p.  272.  S.  0.  Montreal; 
kyi  Smith,  Mondelet,  J. 

Hdd,  1.  That  a  purchaser  of  a  house  and  premises  at  sheriff 's  sale,  is  en- 
lad  to  sue  the  occupant  for  rent  aoorued  sinoe  the  decrit. 
%  That  where  an  occupant  has  stripped  the  premises  of  effects,  and  carried 
em  off,  he  will  be  condemned  to  pay  the  rent  of  the  entire  year.    3  Jurist, 
^fi^Laarcixyrs,  Frieur,    S.  C.  Montreal;  Mondelet,  J. 

Seizure  of  Lease. 

Held,  T^t  creditors  cannot  seise  nor  sell  the  unexpired  term  of  a  lease  of  a 
fan  and  premises  held  by  their  debtor ;  such  right  existing  only  in  favor  of 
e  ludlord,  under  the  16th  Vict.,  c.  200,  sect.  11,  which  is  an  exception  to 
reommon  Uw.  10  L.  C.  Rep.,  p.  197,  Hohbi  et  cd.  vs.  Jackson  et  aii,  uid 
I,  0pp.    S.  C.  Quebec ;  Bowen,  C,  J. 


Sub — Tenant. 

He^  That  a  sub*tenant  may  8ub*lease,  if  there  be  no  agreement  between  him 
id  his  landlord  to  the  contrary.     C^at  vs.  Stepheiu.     EL  B.  Q.  1816. 

Held,  1.  That  a  8ub*tenant  is  not  entitled  to  the  benefit  of  the  privilege 
Amdio  in  the  162nd  article  of  the  Coutume  de  Paris,  unless  payments  are  made 
»]iig immediate  lessor  in  good  fiuth,  before  the  seiaure,  by  the  original  lesnr^ 
nder  a  writ  of  taine  gagerie. 

2.  Nor  in  case  of  a  complete  cession  to  him  of  all  the  ri^ts  of  the  original 
ane;  the  privilege  being  confined  to  payments  made  in  good  faith,  under  a 
m  location partieUe.  6  L.  G.  Rep.,  p.  196,  Wiltan  vs.  Fariteau,  and  Bar- 
*iMe,  Inter.     8.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Beldy  That  where  a  tenant  who  has  leased  to  asub-tenant  without  the  consent 
f  fkd  kBBOTyWmtmy  to  the  tenns  of  lus  lease,  is  sued  by  sooh  sub-tenant  in 
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damages  by  reason  of  the  premiaes  not  being  wind  and  water-tight,  an  aetioB  m 
garantie  lies  against  the  original  lessor,  who  has  accepted  and  received  HhBeaOm 
preminm  of  insurance  from  the  sab-tenant,  being  a  tavern  keeper.    11.  L.  C. 
Bep.,  179,  TJuherge  vs.  Hunt  et  ah    C.  C.  Quebec;  Taschereau,  J. ' 
See  RxsiLiATiON,  tupra. 

Tenant — ^Voii  de  Fait. 

That  an  action  for  tk  vote  de  fait  was  rightly  brought  by  a  tenant  against  a  nd^ 
boring  projector  for  permitting  rubbish  to  accumulate  fbr  a  nurnb^  of  jew 
against  a  partition  wall,  thereby  causing  the  partition  wall  between  the  pcopei^ 
of  the  respondent  and  that  occupied  by  the  tenant  to  fall  over  on  the  premiseiof 
latter.  8  L.  0.  Rep.,  p.  156,  OaUagheTf  App.,  Alhopp,  Reap.  In  Appeal :  lakt 
taine,  C.  J.,  Duval,  Oaron,  J. 

Hdd,  That  a  proprietor  is  not  responsible  for  damage  caused  to  a  Dag^b^ 
ing  proprietor,  by  explosion  in  quarrying  on  his  property  by  his  tenant.  2  Smk^ 
p.  220,  Vannier  et  ux.  Larche  dit  L*Archevique.  S.  C.  Montreal ;  Badgkj,  J. 

Use — Occupation. 

Held,  That  the  use  and  occupation  of  a  house  creates  between  the  laaflvd 
and  tenant  an  implied  contract,  on  which  an  action  in  debt  or  assumpsit  en  ie^ 
maintained.     Bume  vs.  Burrelh    K.  B.  Q.  1816. 

Held,  That  in  an  action  for  use  and  occupation  of  a  fiurm,  the  gtuuntum  ^ 
hat  per  onntmi  and  the  defendant's  possession  may  be  proved  by 
LamghU  vs.  Darhy^in.    K.  B.  Q.  1820. 

Held,  That  under  the  18ih  Vict.,  c.  108,  sect.  16,  a  defendant  who  his 
pied  a  house  or  part  of  a  house,  since  the  first  of  May  to  the  end  of  July,  uk 
left  it,  is  liable  for  the  rent  of  the  full  year.  3  Jurist,  p.  44,  Deslangchamfi/h 
et  at.  vs.  Payette  dit  St.  Amour.    C.  C.  Montreal ;  Mondelet,  J. 

Wharf. 

In  an  action  for  rent  of  a  wharf,  the  plaintiff  seised  by  taitie  yagerie^  a  fUtt* 
tity  of  fire-brick  and  hearth-stones,  the  court  below  maintained  the  defeadnt*! 
plea  of  payment,  also  the  intervention  of  a  party  claiming  as  his,  the  propeitf 

seized. 

• 

Held,  In  Appeal,  That  the  plea  of  payment  was  not  made  out,  that  the  piope^ 
seized  was  subject  to  the  privilege  of  the  landlord  9uper  invectis  et  iUatU  asgo«l^ 
stored  for  deposit  and  sale  upon  the  wharf  by  the  factor  of  the  owner,  who^  nMto 
the  10th  and  11th  Vict.,  o.  10,  had  power  to  pledge  the  goods  of  the  cot- 
signer.  2  L.  C.  Rep.,  p.  154,  Janes  vs.  Anderson,  and  Carr,  Inter.  Bolhx^ 
Panet,  Aylwin.  J. 

Lease,  Damages  for  breach  of.    See  Damages,  Measure  of. 

<<       See  Opposition  k  fin  de  chaige. 

"         "   Appeals  from  Circuit  Court. 

<'         "   Registration  of  Lease. 

*^      Long.    See  Corporation,  Assessments. 
Lessee,  Ameliorations  by.    See  Impenses  et  Ausliorations* 
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LANDS. 

Action,  Hypotheeary. 

"       PoflsesBorj; 

"       Petitory. 
SoccAQS.    iSSeeDowiB. 
A  ov.    See  Sals  of  Imhoyablis. 
"        See  Donation. 


LBOITIME. 

d,  That  in  a  demand  forbahnoe  of  legitime  the  oluurgea  to  which  thelaadi 
ure  sabjeot,  most  be  taken  into  aoooont    1  Jjorist,  p.  267,  Lefetnre  ei  i0B» 
yer.     Q.  B.  Montreal ;  BoUand,  Day,  Smith,  J. 
Donation,  Legitime. 

Will,  Legitime. 


LEVY. 


Exicution. 


LEX  LOCI. 


:  lod  eotUraet&s  held  applicable  to  osary,  and  should  be  set  up  in  the  plea 
the  contract  was  made  abroad.    12  L.  C.  Rep.,  p.  90,  Hart  el  a/,  m 

|M.    In  Appeal :  Stuart,  C.  J.  Holland,  Panet,  Aylwin,  J. 

k>  role  goyeming  notice  of  Protest.    See  Howari  vs.  Sahowrin^    5  L.  0* 

p.  62. 

Id,  That  the  proof  of  a  cpntraot  made  in  Upper  Canada,  bat  alleged  in  the 

ition  to  have  been  entered  into  in  Montreal,  ought  to  be  made  according 

I  law  of  Upper  Canada.  4  Jurist,  p.  17,  WiUon  vs.  Perry,  S.  0.  M6n» 
Berihelot,  J.    Confirmed  in  Appeal. 


LIBEL. 

htkaints  vob.    See  Contraintb,  Libel. 

\  Criminal  Law,  Information,  Libel. 
)  Daicaoss,  Libel. 


LICENSE. 

HoBTXAiN.    See  Cobpobation,  Mortmain,  Bequest. 
Sill  Liqttobs.    See  Corporation,  Licenses. 
**  "  «    Contract,  niioit,  Void. 

Cut  Timbir.       <^  Action  Bxvindication. 

Q 
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LICITATION. 

Hddy  That  an  encherUseur,  at  the  aeoond  criie  of  a  licitatioifr^  ipay.lfli^fif 
luB  diflohaige  if  the  adjndieation  is  poBtponed  bey<»Hl  the  day  fixed  ftrit^  liA* 
ei}t  his  oonsentybut  if  he  does  not  apfdj  for  it,  he  agrees  to  the  poe^poDenflBl^  ni 
18  bound  by  his  «fic%^.    /2icAaixI  vs.  .fiernier.  JB;^  B.  Q;  1813. 

Hdd,  That  the  oourt  will  not  order  a  sale  by  lioitatiooy  if  a  partilm  til  k 
adrantageonsly  made.    Bidigari  vs.  Duihamel,    K.  B.  Q.  1820. 


LIBN. 

Of  ySNDOB. 

A  sells  a  quantity  of  timber  to  B,  a  part  of  the  jirioe  only  to  be  p^  faft 
delivery  of  the  timber.  A  makes  a  deliYery,  and  B  cmts  to  payday  fst  flf 
the  prioe ;  thereupon  A  brings  an  action  to  rescind  the  contraot  xrfsde;  ttllf 
process  of  revendioation  attaches  the  timber.  * 

Held,  That  this  action  could  be  maintained,  and  that  the  timber^  so  flr  «  k 
could  be  identified,  should  be  delivered  over  to  A.  Stuart's  Bep.yp.  SSi,  Mm 
ei  a/.,  App.,  Difke  et  oZ.,  Resp.  In  Appeal,  1833.  See  also  A^hnt^  vs.  JUU^r 
note,  p.  541,  lb. 

Held,  1.  That  the  vendor  of  goods  sold  (mofedHj  ovec  tetme,  may 
the  goods  in  the  possession  of  the  vendee,  who  has  become  insolvent. 

2',  That  the  privilege  ezlBts,  although  the  goods  have  ceased  to  be 
m  (otaUU  in  the  hands  of  the  vendee. 

3.  xbat  an  affidavit  is  not  necessary  to  obtain  a  writ  of  revendieadSob  iaiP 


4.  That  service  of  the  declaration  may  be  made  at  the  sheriff 's  otse,  w^ 
ibe  Tth  Geo.  lY.,  c.  8.  8  L.  0.  Rep.,  p.  239,  Robertson  el  ol.  vs.  nfpik 
S.C.Montreal:  Mondelet,  J. 

,See  the  cases  cited  in  note  at  p.  245. 

See  also  2  Jurist,  p.  101. 

Held,  That  a  merchant  cannot  claim  to  be  collocated  by  privilege  upon  ^ 
proceeds  of  goods  sold  by  him,  if  such  goods  at  the  time  of  the  seiiure,  hidhfi 
taken  out  ef  the  bales,  distributed  on  the  shelves  of  the  purchaser,  and  wixAV 
with  other  goods.  6  L.  C.  Rep.,  p.  269,  Tetu  vs.  Fairchild  etaLvs.  Din^ 
0pp.    S.  C.  Quebec ;  Bowen,  C.  J.,  Badgley,  J. 

Held,  1.  That  a  plaintiff,  in  an  action  of  re9endica(ion  of  mQvaUes,  will  V^ 
be  permitted  to  take  supplementary  conclusions  paying  a  coodemnatton  fx0 
value  of  the  movables,  and  £10  for  damages. 

2.  That  the  only  remedy  was  by  motion  for  leave  to  amend.  10  L.  C  Bfi 
p.  322,  Poulin  vs.  Langlois.    G.  C.  Quebec ;  Taschereau,  J. 

Held,  That  a  vendor  has  a  privUege  on  goods  sold  d  tetTnSf  and  deBfBi^  ^ 
the  vendee,  and  which  are  still  in  his  possession,  he  being  insohrait^  t^d  ^ 
such  gpods  may  be  seized  by  conservatory  pnocen  to  prevent  Iheir  diatflt^ 
2  Jurist,  p.  99,  Torrance  et  al.  vs.  Thomat.    S.  C/Montreal;  Mondalii^'' 


tixs.  £{$ 

.,  1:  That  the  vendor  celling  Wiihoat  dfedit,  and  not  paid,  inay  revendi* 
I  merdhandiie  in  the  hands  of  a  third  party  pnrohaser. 
hat  Booh  third  party  most  prove  that  the  sale  was  made  on  credit^  andia 
of  80 doing,  the e(ntrt iriUpfesoine  the  sale  to liave been  for  oash. 
hat  the  fiu)t  that  the  grain  refveudioated  had  been  mixed  in  a  barge  with 
rain  will  not  prevent  revendication.    4  Jurist,  p.  307,  Senecal  vs.  MUls 
md  Taylor  et  tU.  Interg.    S.  0.  Montreal ;  Berl^elol,  J,   . 
,  That  a  vendor  dTUrme  miay,  under  the  177th  Article  of  the  Custom  of 
asne  a  «ime  ooMervatoire,  aiid  this  without  affidavit.    5  Jurist,  p.  123, 
?B.  Tourifffiy.    S.  C.  Montreal;  Badgley,  J. 

i,  That  the  vendor  of  goods  dterme,  seized  in  his  debUMr's  possession,  may 

the  sale,  and  is  tol>e  preferred  upon  the  price,  in  preferenoe  to  other 

s.    2  Bev.  de  Jur.,  p.  126,  JlfcOWe,  App.,  Kelfy,  Resp.    In  Appeal, 

0?  Garkixbs. 

I,  That  goods  when  landed  at  a  wharf  are  delivered,  but  they  cannot  be 
1  firom  thoioe  without  the  master's  consent,  until  the  freight  be  paid,  for 
a  lien  for  his  fireight  upon  the  whole  cargo.    PaUenan  vs.  Damdion. 
Q.  1810. 

;*  nata^^eommon  cirrier  by  water  hasa  lien  upon  arery  part  of  the  goods 
iatim  vttsal,  'for  Ibe  fitykneat  of  ^e  iriible  iMght,  and  Ihat  a  tender  of 
gttlipQn  eadi badas  discharged  and  loaded  on  a eairt,  is  insuftcient.  7 
Up^  *p;  Mf  Bremtt&r  vs.  ffooher  et  al  S.  C.  Montreal ;  Smith,  Monde- 
■bi^'J* 

I  ten,  IJurist,  p/ 90. 

f.  fWhedMOr  %;(jenmU  Uen,  t/feit  if  «K(M8(dy^^nseni6d  to  by  the  owner 
igp«,^w«uld  be  valid  as  against  credtien,  in  eaae  of  iiisdlveii<ey  of  sudb 
ilr/jKntignee.  •  12  L.  0.  Bep.,  p.  806,  iVtopofridb  vs.  tibaoc,  Ofid  ^ 
Jhmk  Baaway  Company,  T.  8.    8.  0.  Montreal ;  findth,  J. 
r.    &e  KiYXRDiOATiGN,  Lien. 

F<»PlLOTAai.     )9eeflBIP8  AND  SHOP^mo. 


LIFE  BBNT. 
DblTAtiON,  BiEN^ra  Yuqb&x. 


LIMITATION. 

Statutb,  Limitations. 

ionoNS.    See  Bailwat  Cohpant,  LimitatiiAS. 
<<  jSee  Pbisoription. 


^M«M-MkbMi^ateM«i*i.rtMiri[*i 


LVMSPtSmSSCE. 
PUADIHOS,  Exoeption  diktdie. 


2i4  MANDAMUS. 

LODS  ET  VBNTBS. 
See  SuoNiOBiAL  Bights,  Lods  et  Yentee. 


MACHINE. 
See  Criminal  Law,  Machine. 


MAILS. 
See  Crown,  Mails. 


MALICE. 

See  Damages,  Malicious  Arrest. 
"  "         Slander. 

«  "  Libel. 


MANDAMUS. 

->  . 

Held,  That  a  clergyman  of  the  Church  of  England,  in  a  pariBh  in  vUflliii 
10  a  buiying  ground  set  apart  %nd  consecrated  by  the  authoritieB  of  Ui'Mi 
church,  cannot  be  compelled  to  bury  the  dead  in  a  place  that  has  not  beaM^ 
tioned  or  approved  of  as  a  burial  ground  by  the  authorities  of  thai 
1  L.  C.  Rep.,  p.  414,  Ex  parte  WurUle,   S.  C.  Quebec;  Duval,  MeraAfc,! 

Held,  That  an  Appeal  lies  from  a  judgment  refusing  mandamus.  See 

Held,  That  no  writ  of  mandamus  will  lie  to  control  the  disereticDaiy 
as  to  confirming,  or  refusing  to  confirm,  certificates  for  tayem  licences^ 
on  a  corporation.     2  L.  C.  Rep.,  p.  274,  Ex  parte  Lawlor.     8.  Q.QiAil 
Duval,  Meredith,  J. 

Held,  That  under  the  12th  Vict,  c.  41,  municipal  councils  have  enhi** 
jurisdiction  in  controverted  elections  of  councillors,  and  that  no  mcmimm  ^ 
in  such  a  case.  2  L.  C.  Rep.,  p.  500,  Ex  parte  St,  Louie,  8.  C.  MoiliWf 
Day,  Vanfelson,  Mondelet,  J. 

Held,  That  the  appointment  of  a  board  of  examiners  under  the  6th  Yieti  tX 
is  dependent  upon  the  appointmentbf  a  supervisor  of  cullers,  under  theiMit'^ 
3  Rev.  de  Jur.  p.  89.    K.  B.  Quebec.  \  Stuart,  J. 

.    Against  Fabriqub. 

Held,  That  a  writ  otmandamue  will  not  lie  against  a/o^rijicato  comfd^^ 
repair  the  fence  of  a  grave-yard.  6  L.  C.  Rep.,  p.  484,  VincdUUe  vb.  JFUripf 
of  St.  Athanaee.     8.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  That  a  mandamut  may  be  issued  against  a  fabrique  for  the  restontafl 
•of  an  officer  of  the  civil  government,  to  the  use  and  oceupatimi  of  a  6aiie  iTbi' 
iMiir.     Rex  vs.  Fabrique  of  Pointe  aux  TrembUe.     K.  B.  Q.  1821. 

AoAiMBT  Ssorxtart-Triasurxr.    Set  Railway  Company,  MandMWfc 
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Against  Shsbi??. 

Sflldy  1.  Tbit  the  oonrt  will  not  grant  a  mandamus  t6  the  sheriff  to  cause  the 
ds  and  tenements  as  direeteii  by  the  ordinance  25ih  Geo.  3,  o.  33,  to  be  adver- 
id  in  a  newspt^r  entitled  "  The  Quebec  Gaiette,"  where  it  is  not  shown  that 
n  18  no  other  specific  legal  remedy. 

8.  Nor  will  the  ooort  grant  an  injunction  to  the  king's  printer,  enjoining  him 
t  to  advertise  in  "  The  Quebec  Oaiette  "  the  sale  of  lands  and  tenements  under 
)  same  ordinance.     Stuart's  Bep.,  p.  168,  Ex  parU  NeUton.      K.  B.  Q., 

Eleotion — Habguillisb.      * 

Held,  That  a  peremptory  writ  of  mandamus  will  not  be  issued  until  the  return, 

made,  be  decUured  iUegal  and  be  rejected.    1  Bey.  de  Jur.,  p.  310,  Ex  parte 

mm/.    K.  B.  Q.  1814. 

Hdd,  That  it  is  not  necessary  that  the  curi  specially  inyite  the  old  and  new 

irgnilliars,  and  the  notables  to  an  election :  but  a  notice  in  general  terms  of  an 

MmUy  for  the  election  of  maiguilliers  is  sufficient    1  Bey.  de  Jur.,  p.  321.. 

bjwrte  Binet/or  mandamus,     K.  B.  Q.  1845. 

Held,  That  a  return  to  a  writ  afmandamus  (ordering  an  election  of  a  maiguiMer) 

ilbg  that  a  person  had  been  duly  elected  according  to  usage  and  law,  is  a 

ttnt  return. 

Qterif ,  Should  the  cur^  giye  eight  days'  notice  of  such  election  ?     Should  the 

Mm  take  i^aoe  on  the  day  fixed  ?   1  Bev.  de  Jur.,  p.  83,  Ex  parU  TareotU. 

kB.  Q.,  1846. 

HsU,  That  a  petition  complaining  of  insularity  in  an  election  of  mar- 

fttun  on  the  ground  that  the  election  had  not  taken  place  on  the  usual  day, 

ll  ttat  the  atri  had  not  giyen  eight  days'  previous  notice,  will  be  maintained, 

ll  a  peremptory  mandamus  ordered  notwithstanding  a  return  by  the  curi  that 

Hfter  peracm  had  been  duly  elected.    3  Bey.  de  Jur.,  p.  480,  Ex  parte  RUmx. 

^B.Q.>1848. 

BaU,  1.  That  the  curi  has  no  right  to  preside  at  meetings  of  the  fahriqyue^ 

A  ftat  soch  ri^t  belongs  to  the  marguillier  en  charge^  or,  in  hb  absence,  to 

iSBScnd  marguillier. 

2.  Thai  if  the  curi  does  preside  notwithstanding  the  protest  of  certain  notabla^ 

ft  fwwnhly  is  nuU,  and  also  the  election  made  thereat. 

&  That  the  roister  of  deliberations  ought  to  be  kept  by  the  marguUlier  en 

nye,  and  if  he  cannot  write,  then  that  a  prods  verbal  be  made  by  notary  as 

veify  practised  in  France.     1  Jurist,  p.  94,  D' amour  et  al.  vs.  Ouingue,^   S. 

Montraal ;  Smith,  Mondelet,  Chabot,  J. 

Heldy  1.  That  the  notables  have  a  right  to  participate  in  the  eleotion  of  mar- 

iffien,  and  are  all  paraissiens  oontribuables, 

B.  Thai  the  curi  et  marguiUxers  may  be  compelled  by  mandamus  to  call  them 

fte  ejection  of  maiguilliers. 

I.  A  return  that  they  offered  to  admit  certain  notables  by  their  estate  and 

k,  to  the  ezelusion  of  the  generality  of  the  parishioners,  is  insufficient  and 
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I  ■ 

• 

4.  One  writ  of  moiKfomut  may  isBoe  to  deprive  two  maxgiiinien  of  flidrolee 
and  for  the  election  of  two  others  in  their  stead,  and  it  is  saftoieDt.to  warn  fte 
writ  on  the  cotporaHon, 

5.  That  the  corporation  having  made  a  retom  to  the  writ,  oonld  noi  l^ply 
proceed  to  a  new  electioQ  whilst  die  former  return  had  not  heen  deeided  mt 
1  Bev.  de  Jar.,  p.  810.    S.  C.  Quebec;  JEz parte  Bemntf. 

HuNioiPAL  Corporation. 

Held,  That  a  maiuiamiM  will  not  be  granted  against  the  corporati<m  of  Qmbs 
to  cause  Sessions  of  the  Pe9<)e  to  beheld,  in  order  to  investigate  a  daim  fiv  oqb- 
pensation  for  loss  sustained  by  the  applicant  from  the  demdition  of  hia  hosMilo 
arrest  a  fire.    1  Bev.  de  3xjLr,,  p.  394,  Ex  parU  McKen$tie.  Q.  B.  Q. ;  184L 

Held,  1.  That  a  petition  allying  that  amunicipal  councillor haa  been  iDiNiqi 
to  take  his  seat  as  such,  and  has  subsequently  been  ezpdled  upon  a  coatertrip 
illegally  decided,  and  concluding  that  he  be  reinstated  in  the  place  and  stai  d 
another  councillor  unduly  admitted  in  his  place,  is  sufficient  in  law. 

2.  That  under  the  10th  and  11th  Vict.,  c.  7,  sect.  38,  the  munieqpal  eond 
<;anpot  delegate  to  a  committee,  the  power  of  hearing  witnesses  in  the  CMstf  i 
•contested  election,  and  that  the  decision  given  in  such  case  is  null.  3  L.  C.  Rif^, 
p.  206,  Oirouz  vs.  Binei.    S.  C.  Quebec ;  Bowen,  C.  J.,  Duval,  J. 

Held,  In  appeal,  BoUand,  Panet,  Aylwin,  J. ;  That  under  the  12th  Ti0L,e. 
41,  an  i^peal  lay  to  the  Superior  Court,  and  that  the  judges  of  that  ^oort  mK 
Allow  the  writ.    lb.  , 

Held,  That  in  a  proceeding,  by  reqvMe  libeUie,  to  oust  the  defendant  firaBlk 
office  of  councillor  for  the  City  of  Montreal,  and  to  declare  the  petitioner  entiM 
to  the  office,  the  mode  of  impleading  the  defendant  is  by  writ  of  summons  mSiff 
the  12th  Vict.,  c.  41,  and  not  by  a  judge's  order  under  the  14th  and  15th  TioL, 
c.  128.  4  L.  C.  Bep.,  p.  81,  Ljfnck  vs.  Papin.  S.  C.  Montreal ;  Day,  Smtt, 
Mondelet,  J. 

Same  case,  Cond.  Bep.,  p.  9. 

Held,  That  a  writ  of  mandamus  may  be  properly  directed  to  the  major  of 

Quebec  alone,  to  rectify  the  minutes  of  the  council,  if  the  grievance  to  be  reoeliBl. 

i        was  caused  by  the  mayor,  e.  g.,  by  deciding  as  to  a  right  of  voting.     In  L.  C 

/fu  /  Bep.,  p.  3, /&6ertotm  vs.  i&)6itot^,  mayor.  S.C.Quebec;  Bowen,  C.  J.,  HA 

J. ;   Meredith,  J.,  dissenting. 

Held,  That  the  appointment  of  a  municipal  councillor,  by  the  governor,  wtj 
be  considered  of  no  effect,  if  the  municipal  council  had  filled  up  the  vmb9: 
according  to  the  municipal  act  of  1854.  2  Jurist,  p.  94,  BroiMeaUy  Petr.,a' 
BUionnette,  Defi.     8.  C.  Montreal;  Mondelet,  Badgley,  J. 

Public  Works. 

Held,  1 .  That  a  merchant  who,  in  compliance  with  instructions  firom  Aft  Oltt- 
missioners  of  Public  Works,  purchases  lands  for  them  under  the  13th  and  Utt 
Vict,  c.  13,  is  not  a  more  mandataire,  but  is  entitled  to  oompensatioff  fiv  vA 
services. 
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2.  Tliil  he  lias  a  ri^t  to  hare  hb  olaim  finr  siieh  services  referred  to  arbitra- 
lioii«  under  the  8ih  seet.  of  the  etid  act.  >     • :  >  i 

3.  Tttiat  lie  b  entitled  to  a  manddmui  to  compel  the  commissioners  to  refer 
aneli.elaim  to  arbitratipn  under  the'general  role  of  law,  that  a  mandamns  Mil  lie 
Bgiidnal  uiy  pabUe  oftcer  ekargedhjf  OoUwU  wiih  the  performance  of  ii  duly.  9 
L.  0.  Bep.,  p.  43,  Taumg  vs.  Lemieux  et  al,  Oommssicmers  of  Pablie  Works. 
8:tJ.'l)ndiee;  Meredith,  J.  :  > 

In  this,  case  arbitrators  were  appointed,  and  the  claim*  allowed  by  them  and 
afterwards  pud  jn'fnll  with  interest  and  costo. 

» 

MANURE. 

Heldy'That  the  right  of  jNroperty.  in  manure  lying  on  a  lot  of  land,  at  the  date 
of  Hip  sMcy  passes  by  the  sale  of  the  land. 

'  2.  !rhat.  manure  made  subsequently  will  te  held  to  have  passed  also  to  the 
Vtedee^'lhe  vendor  settii^  up  no  title,  but  pleading  by  denegation  to  the  action 
of  u^  vendee  to  recover  damages  for  illegally  removing  the  manure  without  Us 
f&naimm,  10  L^  C.  Bep.,  p.  17,  Wyman,  App.,  ik  Edion^  Resp.  In  Append, 
Xaftniab^,  C.  J.,  Aylwb,  Duval,  Meredith,  Mondelet,  J. 


MAROHANDE  PITBLIQUE. 


Sh  Bills  and  Notbs,  Married  Woman. 

''    HugBANO  AND  Win. 


MARKETS. 
Sm  CoBPOBATiON,  Markets. 


MARRIAGE. 
EviDBNOB  or  Pbomise  to  Mabbt. 


Held,  That  a  oofmneneemeni  depreuvepar  icrit  is  necessary  in  an  action  for 
brenoh  cf  promise  of  marriage.  1  Rev.  de  Jur.,  p.  46,  Atielin  vs.  BeUecm. 
Q.B.Q.1844. 

In  Extbb^is. 

Held,  1.  That  a  person  attacked  with  ddirium  tremens  may  have  a  lucid 
interval,  and  may  validly  contract  marriage  during  such  interval. 

2«  It  win  not  be  reputed  in  extremis  although  death  ensues  within  two  days 
after  its  celebration,  if  the  person  was  not,  at  the  time,  sensible  that  he  was 
attaeked  with  his  last  illness,  and  in  imminent  danger  of  death. 

3.  The  testimony  of  the  attending  physician  as  to  the  incapacity,  corroborated 
by  the  consulting  physician,  called  in  the  day  after  the  marriage,  and  the  day 
befiire  the  decease,  may  be  rebutted  by  that  of  the  notary,  (the  priest,  and  a 
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-vilaeis  present  at  the  ezeoutioii  of  the  mimage  oontnwt^  and  the  oeMmtioft  of 
the  marriage. 

4.  Where  the  ttatut  of  the  wife  is  reoogniied,  ooUmteral  reUtioiia  hayeaottLs 
fualiti  to  dispute  the  marriage. 

5.  Aoknowledgments  of  the  iUUu$  of  the  ohildrmi  predade  a  party  from  ificr* 
wards  disputing  the  marriage. 

6.  The  ftatut  of  a  family  being  indivisible,  it  oaonot  be  reoogniied  by  eertUL 
members  and  disputed  by  other  members  of  the  same  fiunily. 

7.  The  ordinance  of  1639  depriving  marriages  in  exirtmiU  of  eivii  db^ 
should  be  strictly  interpreted.  4  Jurist,  p.  149,  ScoU,  App.,  Paequei  a  ol, 
Besp.    In  Appeal :  Buval,  Caron,  Meredith,  J. ;  Aylwin,  J.,  disaenting. 

Appealed  to  the  Privy  CounoiL 

Of  Hinob. 

Held,  That  a  priest  who  oelebnUes  the  marriage  of  a  minor  is  Uabk  in  das* 
j^res  to  her  parents,  whose  authority  has  thus  been  disowned ;  and  this  wiAoit 
a  previous  suit  to  set  aside  the  marriage.  8  L.  C.  Rep.,  p.  222,  Loroepn  tl 
Michon.    In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

See  same  case  in  S.  C.  Montreal    1  Jurist,  p.  187,  and  2  Jurist,  p.  267. 
Mabriaqe  Contract.    See  Husband  and  Wirx. 
«  Promise  of.     See  Damaqss,  Seduction. 

«  Consideration.     I^ee  Fraud,  Tradition. 

«  Generally.    See  Husband  and  Wife. 


MASTER  AND  SEBVANT. 
See  Waoxs. 


MILITARY  SERVICE. 


See  Criminal  Law,  Bigamy. 
*'  Cession. 
"  OrriOEB. 


MILLS. 
See  Seigniorial  Riohts,  Banality. 


MINORITY. 

See  TuTELLE. 
"  Donation,  Retrocession. 


MORTGAGE. 

See  Action  Htpothecart. 
''  Reqibtration. 


.( 
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MOTION. 

In  Forma  Paupsbib. 

lat  a  motion  bj  a  plaintiff,  who  sned  and  obtained  jndgment  in  yi^rmA 
I  proceed  to  ezeoution  in  /ormA  pauptrit  will  not  be  granted.  6  L. 
426y  Harrington  vb.  McCaid.  S.  C.  Quebec ;  Bowen,  C.  J.,  Morin^ 

NOTIOB  OF. 

lat  notice  received  by  one  of  two  attorneys  after  the  elevation  of  a 
rtner  to  the  boich  is  sufficient     5  L.  C.  Rep.,  p.  167,  Duhoit  vs. 

lat  a  motion  to  proceed  ^ex  parte  is  unnecessaiy  where  default  Uk- 
dy  recorded  against  defendant.      1  L.  0.  Sep.,  p.  494,  Kenhaw 
et  al,     8.  C.  Montreal ;  Smith,  Vanfelson,  J. 
f  to  husband.    See  Husband  and  Wifb,  Separation. 

To  Quash  Attachment. 

lat  a  motion  to  set  aside  an  attachment  must  state  the  ground  ot 

arlov)  vs.  Bichardion.     K.  B.  Q.  1810. 

lat  no  attachment  for  debt  can  be  issued  before  judgment,  without  • 

except  in  cases  of  # aine  gagerie  or  of  the  dernier  iquipewr.  Tiffany 
.     K.  B.  Q.  1810. 

lat  an  affidavit  for  an  arret  simple  must  state  the  fact  *'  that  the  defend- 
ut  to  secrete  his  effects,  absolutely ;  or  that  the  plaintiff  is  informed, 
good  reason  to  believe,  that  the  defendant  is  about  to  secrete  his 

Lamoureux  vs.  Kimmerly,     K.  B.  Q.  1819. 

hat  any  irregularity  in  an  affidavit  to  attach  property,  cannot  be  taken" 
f  by  exception  to  the  form.  In  case  of  a  capias,  a  motion  to  dischaige 
nt  from  the  custody  of  the  sheriff,  for  want  of  a  sufficient  affidavit  to 
,  and  not  an  exception  to  the  form,  is  the  mode  of  taking  advantage 
gularity.  Stuart's  Rep.,  p.  52,  Barney  vs.  Harris.  K.  B.  Q.  1811. 
liat  the  court  will  quash  an  attachment  by  writ  of  arrU  simple,  where- 
T  person  than  the  defendant  in  an  action,  is  divested  of  the  posses- 
)er1y.'  Stuart's  Rep.,  p.  536,  Wood,  App.,  Oates  et  al.,  Resp.  In 
h  April,  1833. 

That  the  court  will  not  quash  an  attachment  because  0ie  jurat  before- 
otary  *'  B.  k  H./'  is  stated  to  have  been  "  before  me." 
yt  erasures  of  immaterial  words,  not  mentioned  in  the  jurat, 
to  obtain  a  writ  of  attachment  en  main  tierce  it  is  not  necessary  in 
it  to  name  the  garnishee.     2  Rev.  de  Jur.,  p.  171,  City  Bank  vs. 
L  MaiOand,  T.  S.     Q.  B.  Q.  1847. 
hat  a  writ  of  attachment  under  the  ordinance  of  1789  may  be  set 

be  not,  in  the  language  of  that  law,  against  the  debts  and  estate  of 
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ihe  defendant  to  be  attaohed  in  the  hands  of  some  person  in  partienlary  and  does 
not'ciontain  a  summons  to  him,  as  wdl  as  to  the  defendant,  to  i^ypear. 

2.  If  it  be  aooompanied  by  an  injonction  by  a  judge  to  the  sheriiF,  to  lelttiL 
4he  effisets  seised  to  await  the  judgment  of  the  oourt. 

3.  If  it  appears  by  the  deolaratipn  that  the  debt  sworn  to  haf  been.oaiiedh^ 
Hdd,  ThatitisesB^tialtotiieyaUdityofaccdU,  undert^ 

it  be  exercised  by  a  judge  in  person,  and  not  by  aniinisterialoffiper  of  tibeecf^ 
4md  that  the  property  and  papers,  which  are  the  object  of  the  scefi^  remain  ind|^ 
the  seal  of  the  court  with  a  gardien  to  protect  them.    Stuarf  s  Bep.,  p.  ^% 
BieharcUon,  App.,  vs.  MoUan  et  al.,  Besp.    In  Appeal,  1829. 

Held,  That  a  writ  of  summons  to  appear  ^'before  our  justices  of.out.siii 
^'  Superior  Court"  is  bad,  and  that  the  summons  must  be  to  appear  hsAva.  As 
court.  4  L.  C  Rep.,  p.  25,  McFarlane  vs.  DelesdemierB.  8.  G.  Hontmli 
Day,  Smith,  Mondelet,  J. 

Heidi  1.  That  an  affidavit,  to  obtain  a  some  orrft  before  judgment^  ttJng 
that  the  sum  of  money  due  is  for  the  pfice  of  an  immovable  prcqpertjy  wisflh 
plaintiff  promised  to  sell,  and  defendant  to  purchase  is  sufficient. 

2.  That  in  such  affidavit  it  is  sufficient  to  state  that  deponent  is  credibly  in- 
formed, and  verily  in  his  conscience  believes,  that  the  defcj^dant  is  immediatelj 
about  to  secrete  his  estate,  debts,  aiid  effects  with  intent  to  de&tudhis  er^ditOD^ 
and  that  without  the  benefit  of  a  writ  of  attachment  he  ma^  lose  his  debt  orsiS' 
tain  damage,  &c.  4  L.  0.  Sep.,  p.  49,  Shaw  vs.  ifcCbftnelL  S.  0*.  Quoke; 
Kowen,  G.  J.,  Duval,  Meredith,  J. 

Held,  That  an  affidavit  alleging  **  that  defendant  is  credibly  infbhiied|  baft 
''every  reason  to  believe,  and  doth  verily  in  his  conscience  believe  that,  tie 
"  defendant  hath  secreted,  and  is  about  to  secrete  his  estates^  debis,  and  f/Mh 
''  with  intent,  &c,"  is  sufficient,  and  in  accordance  with  the  27th  Geo.  3,  e.  4, 
sect.  10,  and  the  form  given  in  9th  Oeo.  4,  c.  27.  5  L.  G.  Bep.,  p.  195,  Lm^f 
e<  cri.  vs.  BruUr.    S.  G.  Quebec ;  Bowen,  G.  J.,  Meredith,  Morin,  J. 

Held,  That  an  affidavit  for  i^tachment  setting  f(H*th  the  debt  and  '<  that  tU 
'^  deponent  hath  reason  to  believe  that  the  said  James  Gunningham,  who  \b  wi 
**  detained  in  jail  under  a  writ  of  capioi  ad  retpandendum  issued  in  the  oiipe 
''  wherein  the  said  George  B,  Leverson  and  this  depcment  are  plaintiffiii  and .4^ 
*y  said  James  Gunningham  was  defendant,  vxu  inunediatdy  about  to  leave  ^i 
"  depart  from  the  province  of  Ganada,  witii  intent  to  defraud  this  depooent.^td 
<<  the  said  George  B.  Leverson,  and  that  he  hath  secreted,  and  is  about  toseoreM 
*^  his  property,  debts,  and  effects,  with  a  like  intent,  &c.,"  is  insu&ient  and,w3. 
be  quashed.  5^  L.  G.  Bep.,  p.  198,  Leverwon  et  al.  vs.  Cunnimghatn.  S.C. 
Montreal ;  Day,  V anfelson,  J. 

Held,  That  an  affidavit  for  attachment  in  which  it  is  stated  <'  that  dopcM^ 
"  is  credibly  informed,  hath  every  reason  to  believe,  and  doth  verily  in  his  cos- 
''  science  believe,  that  the  defendant  is  immediately  about  to  secrete  his  flrti^i 
''  debts,  and  effects,  with  intent  to  defraud,  &c.,"  is  sufficient,  J5  L.  0,  A4^  f' 
214,  Wurtek  et  al.  vs.  iVice.  S.  G.  Quebec ;  Bowen,  G.  J.,  Meredith,  Badgl9i/' 

Held,  That  an  affidavit  like  the  foregoing,  omitting  however  the  words,  ''tk^ 
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^  lie  bftUi  been  orediUy  informed/'  is  insafficient.     5  L.  G.  Bep.  p.  216.  JEMfe 
^▼8.  NdMm  et  al.    8.  €•  Quebec ;  Bowen,  0.  J.,  Meredith,  Morin,  J. 

Hdd,  That  an  affidavit  for  attachment,  in  which  it  is  aUeged  ^  That  dqwnent 
^'  is  credibly  informed  and  doth  yerily  belieye,  that  the  said  defendant  is  imme- 
**  diatdy  about  to  secrete  his  estate,  debts,  and  effects,  with  an  intent  to  defraud, 
*^  kc.y"  is  insufficient  and  not  in  conformity  with  the  27ih  Geo.  3,  c.  4,  sect.  10, 
and  9th  Geo.  4,  c.  20.  5  LT  G.  Bep.,  p.  251.  McGuire  vs.  Harv^.  S.  G. 
-Quebec;  Bowen,  G.  J.„Badgley,  J. 

Held,  That  an  affidavit  for  an  attachment  9a\iie  arrU  "  that  the  deponent  is 
**^  credibly  informed,  hath  every  reason  to  believe,  and  doth  verily  in  his  con- 
acienoe  believe,  &c.,"  is  sufficient,  being  according  to  the  form  in  the  6ih  Geo.  4 , 
«.  27.  5  L.  G.  Bep.,  p.  336,  Bdyes  vs.  KeUy.  S.  G.  Quebec;  Bowen  G.  J., 
Meredith,  J. 

See  also  5  L.  G.  Bep.,  p.  385,  FitzbcLck  et  al,  vs.  CKalifowr,  S.  G.  Quebec ; 
Bowen,  G.  J.,  Meredith,  J. 

Held,  1.  That  a  writ  of  saitie  arrU  issued  upon  an  affidavit  sworn  before  a 
ccnnmiflsioner  of  the  Superior  Court,  without  a  judge's  order,  is  void  and  will 
be  quashed. 

2.  That  the  deputy  prothonotary  will  not  be  permitted  to  substitute  or  add 
the  words  "  deputy  pro.,  S.  G.,"  to  the  word^  ^^  com.  S.  G.,"  put  by  error  in  the 
jurat^  because  such  act  has  a  retroactive  effect,  and  might  prejudice  the  rights  of 
the  defendant  6  L.  G.  Bep.,  p,  461,  Oagnan  vs.  Hausseau,  S.  G.  Quebec; 
O.  O.  Stuart,  Gauthier,  Parkin,  J. 

Held,  On  quashing  a  writ  of  saisie  arrU  before  judgment,  that  an  affidavit 
awom  before  a  commissioner  of  the  Superior  Gourt  is  irregular.  6  L.  G.  Bep., 
p.  473,  Fleming  vs.  Fleming,    S.  G.  Montreal ;  Day,  Yanfelson,  Mondelet,  J.  . 

Held,  1.  That  a  motion  to  quash  a  writ  ^*  cTamgnation  et  de  saisie  currH*' 
'Caonot  be  received,  because  it  tends  to  dismiss  the  action. 

2.  That  it  came  too  late,  the  writ  being  returnable  on  th^  22nd  July,  aoidthe. 
motion  being  of  the  22nd  September.  6  L.  G.  Bep.,  p.  473,  Moir^nd  vj, 
dmq  Moors.    S.  G.  Montreal ;  Yanfelson,  Mondelet,  J. 

Held,  That  an  affidavit  is  sufficient  in  which  the  word  "  celer"  is  uaed  instead: 
<if  the  word  ^'  recder  "  and  the  latter  word  erased  in  the  body  of  the  affidavit, 
4aid  the  former  put  in  the  margin  and  not  referred  to  in  the  jurat  is  good,  the, 
initiah  of  the  prothonotary  appearing  at  the  marginal  note.  8  L.  G.  Bep.,  p. 
135,  Baurassa  vs.  Haws.    S.  G.  Quebec  ;  Bowen,  G.  J. 

Held,  That  the  l^ity  of  an  attachment,  under  the  177th  article  of  the  Covr 
iumede  Paris,  cannot  be  tried  on  a  motion  to  quash  the  attachment.  2  Jurist, 
p,  98,  Tarra$u:e  et  al  vs.  Thomas.    9.  G.  Montreal ;  Mondelet,  J. 

Held,  That  an  affidavit  concluding  in  the  disjunctive,  that  the  plaintiff  will 
ksei  his  debt  or  sustain  damage  is  not  bad  for  uncertainty,  and  that  if  an  affida- 
vit IB  insufficient  under  the  22nd  Vict,  c.  5,  sect.  10,  but  is  sufficient  under  the. 
<xrdiBaiioe  of  the  25th  Geo.  3,  c.  2,  the  attachment  will  not  be  quashed.  4 
Jurist^  p.  3,  Mihe  vs.  Ross  et  al.    S.  G.  Montreal ;  Monk,  J. 

Held,  1.  That  the  affidavit  must  state  the  debt  with  sufficient  accuracy  to. 
enable  the  court  to  judge  whether  the  debt  exists  or  not,  and  that  a  debt  aU^ged( 
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'<  for  goods,  wares,  and  merohandixeB,  by  the  plainiiff  there.and  theo,  and  bflfive 
«  that  time  sold  and  delivered  (without  saying  to  the  defendant)  as  will  ajppoar 
<'  by  the  account  thereof  to  be  fyled  in  this  cause/'  is  not  su£ELoiently  set  fiftt, 
and  will  not  be  cured  by  the  all^ation  in  the  affidavit  that  the  defendant  wasi» 
indebted. 

2.  A  motion  to  quash  a  saitie  arrit  made  on  the  fourth  juridical  day  not 
after  return,  is  in  time. 

3.  If  two  motions  are  made  on  notice  for  the  same  day,  and  one  of  them  u 
taken  en  diUhMy  the  other  will  be  received  and  fyled,  and  wiU  be  heard  after 
the  former  motion  is  disposed  of.  5  Jurist,  p.  44,  Beau/kid  etal.  vs.  WMet. 
S.  C Montreal;  Monk,  J. 

Held,  That  an  affidavit  for  mitU  arrit  not  alleging  that  the  work  was  done 
«  at  the  defendant's  request,"  but  ailing  an  acknowledgment  of  the  debt^  e.  g. 
by  a  promissory  note,  is  sufficient.  5  Jurist,  p.  49,  Macnamara  vs.  Meaghr. 
8.  G.  Montreal ;  Smith,  J. 


MUNICIPALITY. 
See  Corporation. 


MURDER. 
See  Criminal  Law,  Murder. 


MUR  MITOYEN. 

Held,  That  the  194th  Article  of  the  Custom  enables  a  proprietor  to  compel 
neighbor  to  build  a  mur  mitogen  between  them  \  therefore,  where  the  plaint2-^ 
brought  an  action  in  cusumpnt  for  money  laid  out  and  expended  in  erecting  '^ 
mur  mitoyenl  with  his  neighbor's  implied  consent,  it  was  held  ^that  he 
entitled  to  recover.     Latouche  vs.  Latouche,     K.  B.  Q.  1821. 

Held,  That  an  action  for  money  paid  and  advanced  may  be  maintained  by 
proprietor  of  a  mur  mitoyen  against  his  co-proprietor,  for  his  proportion  of 
sum  expended  in  the  repairs  of  the  wall,  if  the  latter  implicitly  acquiesced  in 
making  of  such  repairs.     Stuart's  Rep.,  p.  151,  Latouche  vs.  RoUman,     K 
Q.  1822. 

Held,  That  a  neighbor  who  makes  use  of  the  exhaussemtnts  in  a  mur  mUof^-^ 
IB  bound  to  pay  half  their  value.  4  Jurist,  p.  81,  Tavemier  vs.  LamonUif^^ 
0.  C.  Montreal ;  Smith,  J. 

Held,  1.  That  mitoyennetU  between  adjoining  proprietors,  is  a  presumptioft^ 
law  which  imposes  upon  the  objector  the  necessity  of  rebutting  it. 

2.  That  such  rebuttal  can  only  be  established  by  titles,  or  in  default  of  tit&^ 
by  certain  marques;  that,  in  the  case  submitted,  no  original  titles  or  marquee 
diowing  mitoyennetU  in  the  wall  in  question  ;  but  that  non-^mitoyennettiiB 
liahed  by  title  between  the  plaintiff  and  defendants,  whereby  the  Utter  admit 
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foperty  in  the  wall     12  L.  G.  Sep.,  p.  257,  McKenzU  vs.  Teiu  et  dL 
M ;  Badgley,  J. 

Thai  in  an  action  by  a  tenant  against  his  landlord,  for  damages 
lave  been  caused  by  the  landlord  illegally  palling  down  a  wall  dividing 
premises,  from  the  adjoining  property,  no  action  by  the  landlord  will 
%tie  against  the  adjoining  proprietors,  who  actoally  took*  down  the  wall, 
)  aU^ations  in  the  principal  action  be  true  or  fidse. 
inasmuch  as  the  wall  was  mitogen  and  &und  quite  unfit  to  support 
ises  intended  to  be  built,  and  the  proprietors  (appellantji)  used  all  pro- 
ions,  and  in  pulling  down  and  rebuilding  the  wall  exercised  a  legal 
l^al  manner,  no  claim  could  arise  against  them  either  on  the  part  of 
1,  or  of  his  tenant.     Lyman  et  oZ.,  App.,  Peck,  ^^*    In  Appeal ; 

G.  J.,  Aylwin,  Buval,  Meredith,  Mondelet,  J. 
se,  6  Jurist,  p.  214. 

ant  condemned  to  furnish  nine  inches  of  ground  for  mur  mitojfen. 
,  No.  89. 
ANTis  Simple. 
!n)LORD  AND  TENANT  as  to  tenant's  rights  to  demolish  a  mur 


NEW  TRIAL. 


r,  New  Trial. 

liiNAL  Law,  Nuisance. 


NEWSPAPER. 


an  action  to  recover  the  amount  of  subscription  to  a  newspaper,  it  is  suffi- 
)ve  delivery  of  the  paper,  without  proof  of  any  order  for  the  same,  and 
)al  refusal  to  receive  the  paper  and  notification  to  the  carrier  to  dis- 
,  is  not  sufficient.  2  Jurist,  p.  275,  Briitow  vs.  Johnston.  Gir.  Ct. 
Badgley,  J. 

hat  the  delivery  of  a  newspaper  at  the  house  of  the  defendant  is  not 
)  maintain  an  action  for  the  amoimt  of  subscription  to  a  paper,  with* 
lat  the  defendant  ordered  it.  2  Jurist,  p.  275,  Farsont  etal.yR,  Kelly* 
treal ;  Mondelet,  J. 

'hat  the  Quebec  Gazette  is  authentic  evidence  of  the  publication  of 
s  in  the  courts  of  this  province,* such  as  orders  to  call  in  oreditorSy 
des,  &c.     Hupp6  vs.  Dionne,    K.  B.  Q.  1818. 
ifAGES,  Libel. 


NOTARY. 

AOTB  AUTHSNTIQTJB. 

'hat  a  copy  of  a  paper  originally  exeifuted  befi)re  one  notary  only,  eaimol 
1  in  evidence  as  an  acte  atUhenti^w,  MviUe  vs.  Eoy,  K.  B.  Q,  1809« 


J 
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field,  That  an  aote  en  brevet  does  not  create  a  mortgi^  Bdak  fa.  CM- 
requ.    K.  B.  Q.  1810. 

Held,  That  nime  but  a  public  officer  can  render  an  act  anUkmUpie  bj  kk 
pieseoce  where  it  ia  executed.    Ex  parte  Oeorge  Sprat.    K.  B.  Q.  1816. 

Held,  That  the  ordinance  of  1731  is  not  a  part  of  the  law  of  Canada.  If 
ikerefore  there  be  two  witnesses  to  a  notarial  acte  who  do  not  write,  this  doei 
not  yntihie  it,  if  it  be  executed  in  a  country  parish;  for  the  ordinanoe  A  Bhit 
requires  written  signatures  by  witnesses  en  groe  howy$  et  viUei  only.  The^  m 
eren  not  thile  required  d /leMie  de  mmI^'I^  Rnd  vn,  DumoM  et  oL  K.B.Q. 
1816.  • 

field,  That  a  notarial  acte  of  obligation  formoney,  can  be  navaied  by  an  oelr 
'iomi  hagaprivi^  and  the  mortgage  thereby  created  can,  by  the  same  means,  be 
destroyed.    Madeau  ts.  Robickaud.    K.  B.  Q.  1818. 

Held,  That  a  notary  can  pasaan  acte  for  his  rektions,  especially  if  theoctt 
'he" passes  be  contrary  to  their  interests,  but  cases  of  this  deser^tiiQn  dfl|Mij 
altogther  on  their  merits.    Whether  they  induce  a  piesamptiaii  cf  fraud  or 
otherwise,  is  the  question.    Fownier  vs.  Kimmae.    K.  B,  Q,  1819. 

Held,  That  relations  may  be  witnesses  to  acUe  passed  before  a  notaijbjr 
those  to  whom  they  are  related,  and  the  octet  wiD  be  vafid,  w^bbb  Itee  k» 
ground  to  suspect  fraud,  in  which  case  they  may  be  set  aside.  iSbiel  vs.  Dsnof. 
K.  B.  Q.  1816. 

Bo  in  Pagi  vs.  Charpentier.    K.  B.  Q.  1821. 

GoMPULsoiai. 

Held,  That  a  conmiission  in  the  natiire  of  a  cofnmiuian  rogatairt  miybe 
issued  to  the  judges  of  another  district  for  the  purposes  of  a  oon^mUoire.  Ea/ri 
is:  Ihtiuet.    K.6.Q.  1820. 

HcM,  Xhat  the  court  has  no  power  to'  order  a  notary  to  give  up  an  origiitfl 
tninute' to  be  fyled  in  court.  Attg.-Oen.  vs.  li^an  et  al  S.  G.  MointriMi;  Cboi 
Bep.,  p.  6. 

PowiBS. 

Held,  That  notaries  can  receive  awards  6f  arbitrators.  jSse  AssmkMXlO^t 
Notarial  Award. 

Held,  That  acte$  passed  before  notaries  of  Lower  Canada,  styHng  tfismiabs 
Notaries  of  Canada,  are  null.  1  Rev.  de  Jur.,  p.  45,  Beaudry  vs.  Smafi4^ 
Q.  B.  Montreal,  1845. 

Held,  That  a  notary  for  extra  sendees  in  his  profession,  requiring  exftMV^ 
nary  skill  and  labor,  may  in  an  action  for  a  quantum  meruit  recover  what  biltf* 
fairly  earned,  but  the  court,  even  in  such  circumstances,  will  not  allow  it  wiA- 
out  strict  inquiry.     DenecTuzud  vs.  Belanger.     K.  B.  Q.  1820.       • 

Held,  That  a  notary  may  be  examined  to  impugn,  on  an  inseriptum  defn^ 
an  instrument  passed  by  him.  4  L.  0.  Bep.,  p.  228,  Wdling  vs.  F(vc^ 
S.  C.  Quebec ;  Duval,  Meredith,  J. 

Notary's  power  to  receive  awards  and  certify  swearing  of  an  arbitratofi  ^ 
SailWat  Co.,  Award,  Oath. 
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*"  *'  eopy  not/ottx  for  aKght  alteratum  or  erainure  in.    'See  IniMI&if- 
TIOM  J>x  Faux,  when  mamtainalfle. 
NoUiy'fl  power  to  open  holograph  wilL    See  Will,  Holograph. 


•• ,  • 


NOTICE. 

HoncE.    See  OARUxaB,  Noiioe. . 
«  «  Bills  and  iToTxs,  Notice. 

"        to  parties  to  espertiae.    See  ExpxBTs/Notiee. 
<'        of  Xo68.    See  Insuranos. 
*'        of  Motion.    See  Motion,  Notice. 
«        as  to  Bdad  work.    See  Od^POEATiON,  Roads. 
"       of  Action.    iSse  Ofvioxb  Public. 

,       ^^         See  Shxbiff. 
'<        <^Bnqudte.    SeeUvQXjwn. 
'<        to  hrin^  in  Party.    iSoe  Dsow/Nnllity  of. 
**       of  FoUe  Ench^  to  Hnsband.    See  Husband  and  Wipi* 


NOVATION. 

See  CONTBAOT. 

''  Bills  and  Notxs,  Benewal. 


NUISANCE. 
8be  CRtMlNAL  liAw/Nnisance. 


OATH. 

As  to  value  op  Lost  GtooDs. 

Held,  That  a  traveller's  oath  to  establish  the  yalne  of  the  contents  of  his 
lost  trunk,  is  admissible  in  such  bases,  as  no  one  but  himself  is  likely  to  be 
si^uabtel  wii^  ito  cimtents.  9:L.  C.  Bep.,  p.  169,  CadwaUadderis.  The 
Qrmd  Trwik  Co.    S.  C.  Quebec ;  Meredith,  J. 

Held,  That  the  owner  of  a  trunk  which  was  lost  by  the  ne^igence  of  a  com- 
mon carrier,  will  be  allowed  in  an  action  against  &e  carrier,  and  ex  nec^tUate 
reif  to  proTc  by  his  own  oath,  the  contents  of  the  trunk  and  their  value.  3  Jurist, 
p  86tBob$an  vs.  Hooker  et  a7.    C.  C.  Montreal;  Berihelot,  J. 

Hdd,  That  in  an  action  against  a  carrier,  the  plaintifiTs  oath  will  be  recdved 
as  to  the  .c<)ntents.of  a  trunk  which  had  been  broken  open.  4  Jurist,  p.  132| 
&  0.  Montreal ;  Badgley,  J. 

Hdid,  That  in  an  action  f^;ainst  a  carrier,  for  ihe  value  of  goods  loet^  the  oath 
of  the  plamtiff  will  be  taken  when  ihe  defendivits  arc  Unable  to  answer  on  inter- 
rogatories as  to  what  that  value  was.  1  Jurist^  p.  93,  Eobbs  TS.  SMcal  et  a}» 
S.  0.  Montrad ;  Smith,  Mondelet^  Chabot,  J. 
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Ab  tootthofpaflBengenitoooiite&taof  aboXjSee  2  Ber.  de  Jur.,  p.330|l\Hbr 
Ti.  Boston  df  Maine  R.  R    State  of  Maine  8.  C,  1847. 

Dboibort. 

Heldy  That  where  a  defendant,  after  a  demand  of  plea,  moyes  to  dunua  Ab 
action,  for  want  of  particulars  of  demand,  and  the  plaintiff  immediaftdj  aftenrvdi 
moTes  for  the  serment  dicisoire  of  defendant,  this  motion  must  be  granted,  orf 
the  defendant  compelled  to  answer  on  such  oath.  10  L.  G.  Bep.,  p.  199,  £flh 
/effy,  App.,  MetioieTy  Besp.  In  Appeal :  Lafontaine,  G.  J.,  Ayhrini  Sivil, 
Mondelet,  J. 

Held,  That  a  party  who  defers  the  decisory  oath,  may  do  so  by  intemgiftorifli 
annexed  to  the  rule.  If  the  party  interrogated,  in  answering,  adds  mattanftn^ 
to  the  contestation,  the  court  will  reject  such  portions  of  his  answers.  2  Ber. 
de  Jur.,  p,  274,  Romco  vs.  Desriviires,     K.B.  Montreal,  1833. 

Held,  That  if  an  authority  to  refer  the  serment  didsoire  is  fykd  by  n  ittor- 
ney,  and  is  not  impeached  by  his  opponent,  it  must  be  receiyed  on  the  wtkneft 
oath  of  office,  and  binds  his  client  until  the  attorney  is  disavowed.  Jemm  vs> 
CaldweU.     K.  B.  Q.  1816. 

Held,  That  after  final  hearing,  the  serment  cUdsoire  cannot  be  allowed.  The 
«anse  has  then  been  finally  referred  ad  aliud  examen.  Bums  vs.  Ouma,  K. 
B.  Q.  1817. 

Serment  Judioiairx. 


Held,  That  if  a  defendant  is  ordered  to  answer  on  the  serment  judkMnf'ri'^ 
the  duty  of  the  plaintiff  to  serve  the  rule  to  appear  upon  him,  and  if  he  doMBOi 
appear,  the  plaintiff  may  then  move  to  refer  the  oath  to  himself.  The  ooiirt^b0V- 
«ver,  if  it  sees  fit,  may  order  the  defendant  to  appear  on  another  day*  Ahim' 
Ts.  IMrousseau.  K.  B.  Q.  1813. 
Oath.     See  Aeusitration,  Oath. 

''     of  master.     /Se«  Presoription,  Wages. 
**    Notary. 


OFFICEB  OF  COUBT. 


Held,  That  an  officer  of  the  Court  (of  K.  B.)  is  well  sued  by  petitioa  tjffi 
in  term  by  another  officer  of  the  same  court  But  all  the  rules  of  law  and  ff*^ 
iice  which  obtain  in  similar  cases,  must  afterwards  be  observed.  PenmH  ^ 
Valli^es.    K.  B.  Q.  1818. 

PerrauU  vs.  Plamondon,     K.  B.  Q.  1816. 

Held,  That  an  action  d'injure  for  trespass  cannot  be  maintained  agsinsk  ^ 
officer  who  executes  a  writ,  upon  a  judgment  rendered  by  an  inferior  oour^is  * 
matter  over  which  it  had  jurisdiction.     Gdudie  vs.  Langhis.     K.  B.  Q.  1819« 

Held,  That  the  riglement  of  the  parliament  of  Paris,  which  fbrlnds  the  db0 
of  the  court  to  receive  notes  for  their  fees  is  not  in  force  in  Lower  OiBi'*' 
Boss  vs.  Caron.     K.  B.  Q.  1819. 

Held,  That  &e  court  will  #te  q^ipto  notice  the  appointment  of  one  of  ili  0^ 
officers  to  be  a  judge  in  another  district    Fay  vs.  IRviUt.    E.  B.  Q. 


omaaB  of  oouit.  •  25T 

That  iKIioiig^  all  $t>immj,  gnady  defloient  in  iiitegrity»  «ftz«i  or  ikiB, 
ijnxy  of  his  client,  is  answerable  for  the  loss  he  ooeasiotis^  he  is  net  aft- 

for  negligence  when  merely  presumed,  nor  for  want  of  skill  in  eases  6f 
le  doubt     VaUUrei  y».  Bemier.    K  B.  Q.  1820. 

That  if  an  authority  iou$  seign  privi  to  refer  an  issue  to  the  sermeiU 
!  is  fyled  by  an  attorney,  and  not  impeaohed  by  his  opponent,  it  must  be 

on  tiie  attorney's  oath  of  office,  and  binds  his  client  until  he  is  dissTOwed. 
vs.  Caldwea.    K.  B.  Q.  1816. 

That  a  barrister  appointed  to  flie  bench,  cannot  thereafter  act  as  an 

or  counsel.    The  court  will  notice  his  promotion  ex  mero  motu.     2Ve- 
s.  Tcmnanoour.    K.  B.  Q.  1818; 

,  1.  That  money  tendered  and  pdd  into  court  with  defendant's  plea,  and 
pted  by  plaintiff,  cannot  be  recovered  by  action  against  the  foiiner  clerk 
cult  Court  by  direct  action  against  him. 

Iixt  the  proper  proceeding  was  by  a  rule.  Action  in  the  Superior  Court, 
L  (McCord,  J.,)  dismissed.  In  Appeal :  Judgment  maintained*  6  Jurist, 
ferizzi,  App.,  Cbtoan,  Besp. ;  Duval,  Meredith,  Mondelet,  J. ;  Lafontai^e, 
iylwin,  J.,  dissenting. 

Costs  Against.  . 

,  That  the  court  will  not  give  costs  (on  quashii^  a  conviction)  against  a 
iffioer.  1  Jurist,  p.  15,  JBx  parte  DeBeaujeu.  B.  C.  Montreal ;  Day, 
Badgliy,J. 

Pkibobtftion,  Prothonotary. 

Fjixs. 

1,  That  on  a  contestation  cf  a  registrar's  certificate  the  prothonotaiy  is  oot 
I  to  the  fee  of  $6  mentioned  in  the  6th  item  of  the  tariff  of  March,  1861, 
e  contestation  of  any  action,  intervention,  requHe  civile^  incidental  demand, 
tcriptUm  de/aux"  .  12  L.  C.  Bep.,  p.  209,  Ntnteau  vs.  Tremainy  and 
0pp.  8.  C.  Quebec ;  Stuart,  J. 
1,  1.  As  above  in  Ndnteau  vs.  Tremain, 

!kat  the  prothonotary  having  demanded,  and  received  the  fee  on  contesta- 

a  i^istrar's  certificate,  the  party  who  has  paid  Hie  same  is  entitled  to 

r  it  back,  and  the  court  will,  on  motion,  order  the  prothonotary  to  reAind 

ocmt.     12  L.  C.  Bep.,  p.  236,  Langhis  vs.   WaUon.    S.  C.  Quebec ; 

BUke  et  (d.  vs.  Panel  et  ah  vs.  Sheriff. 

1,  That  although  a  party  has  obtained  leave  to  proceed  in  form&pau- 
t  is  nevertheless  bound  to  pay  the  tax  or  duty  for  '^  the  building  and  jury 
."  12  L.  C.  Bep.,  p.  226,  OUen  vs.  Fontenm.  C.  C.  Quebec ;  Stuart,  J. 
i,  That  the  pro&onotary  cannot  insist  on  getting  payment  for  a  wrii 
making^it.  12  L.  C.  Bep.,  p.  333,  Plamtmdon  vs.  Sauvageau.  S.  0. 
s;  Tasohereau,  J. 

i.  That  the  prothonotary  is  not  entitled  to  the  fee  of  $2  on  collocations  in 
of  distribution,  if  such  collocations  have  been  set  aside  upon  contestatioii 

B 
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and  tnoUier  report  prepared.    12  L.  C.  Sep.,  p.  414,  Ex  parte  Dawmm.    8.  C. 
Quebec ;  Tasdiereau,  f. 
Offioib  of  Gouet.    See  Huibsisb. 


OFFICBK  PUBLIC. 
•  CoNTaACTs  of. 


Held;  That  an  officer  of  goyemment,  who'coptraetB  for  the  paUic,  iBnot 
personaUy  liable.     Qoodenough  vs  D'EuimautnUe.    K.  B.  Q.  1817. 

Held,  That  where  a  person  contracts  as  a  public  officer,  he  is  not  persomUj 
liable,  without  some  peculiar  cause  to  charge  him.  Stuart's  Rep,,  p.  68,  Sei>U 
vs.  Lindiay.    K.  B.  Q.  1811. 

'  Held,  That  a  contractor  for  a  public  building  can  maint«ain  an  action  againsi 
the  commissioners  with  whom  he  contracted  for  the  erection  of  such  builduig,  if 
thej  have  received  from  government  the  money  which  is  due  him.  Stiiart'5 
Bep.,  p.  141, 'Laurie  vs.  Crawford  et  al,    K.  B.  Q.  1819. 

Held,  That  an  action  of  damages  for  trespass  cannot  be  maintained  againflitfr 
officer  who  executes  a  writ  issued  upon  a  judgment  rendered  by  an  inftrior 
'court,  in  a  matter  over  which  it  had  jurisdiction.  Stuart's  Bep.,  p.  142,  Gimik 
vs.  Langhis.    K.  B.  Q.  1819. 

Held,  That  an  action  does  not  lie  upon  an  order  given  on  behalf  of  the  goyan* 
ment,  by  one  officer  upon  another,  directing  him  to  pay  a  balance  due  by  gofecD- 
ment  to  the  person  in  whose  favor  it  is  given.  3  Rev.  de  Jur.,  p.  434,  McL<» 
vs.  Rou.    K.  B.  Q.  1816. 

Held,  That  an  action  will  not  lie  against  a  person  who  contracts  as  a  known 
public  agent,  for  what  he  has  done  in  that  capacity.  PerrauU  vs.  Badkr^ 
K.  B.  Q.  1814. 

So  in  Fitzhack  vs.  Pinguet,     K.  B.  Q.  1821. 

So  in  Herbert  vs.  ValUe.    K.  B.  Q.  1817. 

Customs. 

Held,  In  an  action  against  a  collector  of  customs  to  recover  back  moneys  p^ 
to  him  as  costs  due  to  tlje  Judge  of  the' Admiralty  Court,  under  an  order  of  ^ 
Commissioners  of  the  Customs  to  stay  proceedings  upon  a  custom  house  seiini^ 
on  payment  of  costs,  that  one  month's  previous  notice  of  this  actioD  wtf 
required.     Grant  et  al.  vs.  Ferdval.     K.  B.  Q.  1817. 

Held,  That  where  by  statute,  an  action  against  a  custom  house  officer  ^ 
i&egal  seizure,  must  be  brought  within  three  months,  the  court  will  permit  apho* 
tiff  to  amend  his  declaration  and  all^  notice  of  action  as  having  been  duly 
given,  on  payment  of  costs,  although  the  three  months  have  expired.  4  L.  v- 
Rep.,  p.  101,  Bresder  vs.  Bell.    S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  1.  That  in  an  action  against  a  collector  of  customs  to  recover  bt(i 
money  exacted  by  him  as  fees  of  office,  he  is  not  entitled  to  one  month's  notion 
of  action. 

2.  Nor  can  he  object  that  such  action  was  not  commenced  within  three  mootA^ 
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d  tlie  time  when  such  fees  were  paid.     Staart's  Rep.,  p.  179,  Price  vs.  Per- 

i.    K.B.  Q.  1824. 

leld,  1.  That  no  fee  of  office  can  be  exacted  by  a  public  officer,  unless  est^ 

ed  by  legislatiye  enactment,  or  by  ancient  usage,  which  presupposes  the  sanc- 

i  of  legislatiye  authority.  , 

!.  That  the  action  for  money  had  and  received  will  lie  for  exorbitant  fees  paid 

%  custom  house  officer,  and  will  lie  in  the  name  of  the  aumer  of  a  vessel, 

lou^  paid  by  4he  master. 

t.   The  Imperial  Statute,  Geo.  3,  c.  45,  enacts  that  where  no  fees  have  been 

iblished  in  a  colony  of  Great  Britain,  the  custom  house  officers  there  shall  be 

itled  to  receive  such  fees  as  were  received  by  the  like  officers  in  the  nearest 

t  in  any  British  colony  before  the  29th  Sept.,  1764,  and  the  court  will  take 

ice  of  the  relative  geographical  positions  of  countries  to  ascertain  that  port. 

uurt's  Rep.,  p.  180.    Same  case,  p.  189. 

GOYSBNOB. 

Held,  That  an  action  cannot  be  maintained  against  a  €k)vemor  of  this  pro- 
ne while  in  the  administration  of  the  government.  Stuart's  Sep.,  p.  542, 
wt^  vs.  Lord  Aylmer,    K.  B.  Q.  1833, 

Held,  That  the  Governor  of  a  colony  can  be  sued  in  a  colonial  court,  for  a 
lae  of  action  wholly  unconnected  with  his  official  capacity,  and  accruing  out 
Uie  colony  before  Ids  government  commenced.  1  Bev.  de  Jur.,  p.  76,  HUly 
p.,  Bigge  et  cU.  Resp.     In  the  Privy  Council. 

Inspeotobs  of  Roads — Notice  of  Action. 

Held,  That  in  a  possessory  action  against  an  inspector  of  roads  and  bridges,  for 
Bpass  in  making  and  opening  a  road  on  plaintiff's  farm,  the  defendant  is  not 
ailed  to  the  month's  notice  referred  to  in  the  14th  and.  15th  Vict.,  c.  54, 
CMi  the  pretence  that  he  acted  in  the  performance  of  a  public  duty,  and  under 
len  received  from  a  surveyor  of  roads.  6  L.  C.  Rep.,  p.  456,  IHsinhart, 
^.,  MeQuiUany  Resp.  In  Appeal :  Lafontaine,  G.  J.,  Aylwin,  Duval,  Caron,  J. 
SMd,  1.  That  an  inspector  of  reads  and  ditches  is  a  public  officer,  and  entitled 
^der  the  14th  and  15th  Vict.,  c.  54,  to  a  month's  notice  of  action,  when  sued 

dnu^es,  for  acts  within  the  scope  of  his  duty. 
2.  That  although  he  acted  under  an  informal  by-law  Bud  proc^  verbal,  yet  as 

aeted  in  good  fiuth,  and  with  relation  to  his  public  duty,  he  is  entitled  to 
A  notice.    7  L.  G.  Rep.,  p.  63.  JetU,  App.,  Choquette,  Resp.    In  Appeal ; 
tfintaine,  G.  J.,  Aylwin,  Dxxyb^  Garon,  J. 
Same  case,  1  Jurist,  p.  148. 

Judqe-Relationship. 

SeU,  That  the  opinion  of  two  members  of  the  court  in  the  d^ree  of  rela- 
k&flhip  of  brother-in-law,  cannot  bie  reckoned  as  one,  under  the  edict  of  1681, 
«d  a  deelarafion  of  the  king  of  France  of  1708,  Stuart's  Rep.,  p.  184,  Flem- 
9,  App.,  VB.  Seminary  of  Montreal^  Resp.  In  Appeal^  1825. 
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JUSTIOB  OF  THE  PXAOB. 


Held,  That  in  an  action  against  a  joatiee  of  the  peace,  entitled  to  ootte  of 
action,  such  notice  need  not  be  recited  at  ftdl  length  in  the  d^daratioiL  4  li.C. 
Rep.,  p.  347,  Daviet  vs.  McOuire.    8.  G.  Quebec ;  Dnval^  Meredith,  Oano,!. 

Hdd,  That  where  a  jnstlce  of  the  peace  gjiyes  orders  to  troops  to  fire,  be  is 
not  liable  to  ihe  plaintiff,  one  of  the  parties  woonded,  in  diamages,  if  it  i^poiiB 
that,  although  there  was  no  real  necessity  for  giving  such  order,  yat  that  the  oi^ 
cumstances  were  such  that  the  magistrate  might  reasonably  have  been  mistakeo 
as  to  the  necessity  fbr  such  order.  2  Jurist,  p.  254,  SUvetutm  vs.  WAon.  & 
G.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  1.  That  the  words  ''  commissioners  of  the  peace  "  and  ''justices  of  the 
peace,"  as  used  in  our  statute  books,  are  synonymous. 

2.  That  an  information  to  be  tried  before  tu)o  justices  of  the  peace  iB  gooi, 
although  only  signed  by  one,  (4  Qeo.  4,  o.  19,  sect  71)«  2  Rev.  de  Jar.,  p. 
188,  Falconbridge  qui  tarn  vs.  Tourangeau.    Quebec  Sessions  of  the  Peace. 

Held,  That  as  action  against  three  magistrates  fbr  money  due  on  a  contnot 
by  the  overseers  of  roads  in  Quebec,  for  the  repairs  of  a  street,  and  approiedin 
sessions  cannot  be  maintained.    Herbert  vs.  ChUman  etaH.    EL  6.  Q.  1817. 

Held,  1.  That  an  action  ag^ainst  a  justice  of  the  peace  forftbe  impriBoameiit, 
must,  Tuder  the  14th  and  l&th  Yict,  c.  54,  sect.  8,,  be  commenced  within  rix 
months  after  iht  aet  committed. 

2.  That  the  notice  of  such  action,  required  by  the  second  section  of  the  above 
act,  is  not  a  commencement  of  the  action,  but  the  writ  itself  must  be  isned 
within  the  six  months.  9  L.  G.  Rep.,  p.  265,  Lavoie  vs.  Oregdre.  &  C. 
Quebec ;  Ghabot,  J. 

Held,  1.  That  the  declaration  in  this  cause,  which  was  against  the  maj9l  ^ 
Montreal  for  damages  for  causing  the  death  of  plaintiff's  son  by  orderiBg  Hw 
Migesty's  26th  raiment  to  bad  with  ball  and  fire  on  a  crowd  uijuslifiaUj,  4i^ 
not  disclose  a  felony. 

2.  That  the  10th  and  11th  Vict,  c  6,  sect,  6,  haying  limited  the 
referred  to  in  the  statute,  to  12  months,  precluded  the  necessity  of  taking 
steps  previous  to  instituting  the  action.    Clarke  e^  o^  vs.  Wibon.    S.  0« 
treal ;  Cond,  Rep.,  p.  22. 

Sous  VOYKB. 

H^  That  no  action  will  lie  againsta  $ou9  voyer  for  an  act  done  in 
to  a  proc^  verbal  of  the  grand  voyer  duly  homologated*    Hq^tan  vb, 
K.  B.  Q.  1821. 

SURYXTOR  OF  RoADS — ^NOTIOX. 

Held^  1.  That  an  action  of  trespass  against  a  road  sorvejot  who  had 
under  a  jmdgiaent  of  the  Oourt  of  Quavter  Sessions,  fbr  entering  plainttfTs 
and  destroying,  certain  buildings,  must  be  brought  within  three  months 
right  of  action  accrued^  aa  provided  by  the  statute  36ih  GeOk. 3,  a  9|  s^  76 
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k  8imIi«Moii  nMty  be-iMinlttiied  ttgilntt  pmmB-$fMag  ^sfkft  tke^orden  of 
)  road  surveyor,  who  do  not  plead  a  jnslifieatioii  of  their  oondiiet  ^1iliH(rt*a 
f.yf.  98Sj  €fmtum  m  Ltmte  4t  tff.    K.  B.  Q.  1628. 

0fftMft,Ndtieeto8heiKff.    i8b^  Sttittnnr,  LUMiliy^. 
^        JFudbiaL    &eBaiiMige8'agtiiiMi.Jtid^. 
^<       Mffltsty.    iSbe  Otsaiow,  Onfiottts'  PcMBioif.     )Sbis  Bzicthmnc. 

^       of  Jtultbe.    She  Coars,  Tariff  of  Fees. 
"^      8te€o(muaim. 

<<        PuBUOy  Certificate  of.    See  Bills  abd  NMBSy  Form  4if. 

,  ,11111 II  iii^MJ^i^— •*— **»^— <-*«*i*i^»*i*^— 

Oims  yROBANDI. 

VdUiVB'OV  QooDS.    Su  GoMVRAJW^n  against  Sh«ri£ 

«  «  »  «  against  Gardiea. 

Nmlkhii OB.    See  J>am£q9B  from  Falling  Beam. 
«  «  «        Animals. 

«*  «         <'        Depdt. 

Sm'Efibbxos. 


OPPOSITION  AFIN  D'ANNULER. 

Bdd,  1.  Where  the  word  '<  onneoeasarilj  "  is  used  instead  of  ^^  unjuetljf  U> 
ird|"  in  an  affidavit  for  an  oppotitian  afin  cPannukr  and  <*  sworm  "  instead 
'«woni/'  the  affidavit  b  had,  and  the  opposition  will  be  dismissed  on  motion. 
••  A  rule  to  amend  will  be  dischaiged  if  the  affidavit  as  amended  is  not  ten- 
^  in  sui^Knt  of  the  rule.  ^  L.  C.  Sep.,  p.  431.  8.  G.  Quebec ;  Q,  0. 
^rt.  Parkin.  J. 

teld|  That  an  opponUcn  afin  cPannvler  will  be  dismissed  on  motion,  on  the 
xnd  of  the  insufficiency  of  the  affidavit,  which  states  the  opposition  as  made 
Sood  fidth  and  with  the  object  of  obtaining  justice,  if  the  word  »ole  in  the  form 
MUa^vit  set  forth  in  the  rule  of  practice  is  omitted.  6  L.  0.  Rep.,  p.  479^ 
ml^ddis.  Boddeny  and  Rodden,  0pp.  S.  G.  Montreal;  DrisooU,  Pelletier, 
thelot,  J. 

leld,  That  an  ojq^osition  by  defendant  will  be  dismissed  on  motion,  the  qppo- 
JB  heiog  headed  "  No.  363,  G.  B.  C.  Leverson,  plaintiff,  vs.  James  Gunning- 
\f  defiflpdapt,  ^ere  being  no  number  on  the  indorsation  and  the  words  et  al 
ig  emitted  both  in  the  heading  and  indorsation.  6  L.  C.(R^.,  p.  483, 
Hrmm  U  al.  vs.  Cunningham  et  ai.    S.  C.  Montreal ;  Day,  Smith,  J. 

Afitida  viT — Patuxm  t. 

Ield|  1.  That  an  affidavit  made  by  a  party  ''  to  the  beti  of  hie  knowledge  and 
•K^f' '  ii  suSdent  to  sustain  suefa  opposition. 
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2.  In  oertain  oaaes  such  opposiUon  may  be  made  to  a  veHdUimd  txpoum 
against  lands. 

3.  That  a  debtor  may  oppose  the  sale^f  his.  real  estate,  the  seising  paitf  not 
having  given  credit  for  sums  received  previous  to  the  issuing  of  the  ezeealkni, 
in  part  payment.  7  L.  G.  Bep.,  p.  130,  Foumier^  App.,  BmhUI^  Bflq».  h 
Appeal:  Lafontaine,  G.  J.,  Duval,  Garon,  J.;  Aylwin,  J.,  dissenting. 

Held,  That  the  affidavit  of  the  defendant,  husband  of  the  opposant,  is  sofr 
cient  to  support  an  opposition,  without  all^ations  in  the  affidavit  that  be  was 
opposant's  agent.  1  Jurist,  p.  1,  WiUon  vs.  Pariseauy  and  Simard,  0pp.  8.C. 
Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  an  oppontton  dfin  cPannuUer  dated  after  the  making  of  liie  ti- 
davit  appended  thereto,  will  be  dismissed  on  motion.  3  Jurist,  p.  53,  Walker  Ji 
Burroughs,  and  Burroughs,  0pp.     S.  G.  Montreal ;  Badgley,  J. 

Held,  That  the  court  will  not  dismiss  an  opposition  made  and  signed  in  ik 
district  of  Gaspi  for  want  of  an  affidavit,  as  required  by  the  80th  rule  of  pnetioe, 
without  proof  that  the  rules  signed  on  the  17th  December,  1850,  have  been 
restored  at  Gaspi,  5  Jurist,  p.  254,  McFarlane  vs.  MeCraken,  8.  C.Hon- 
treal ;  Berthelot,  J. 

Held,  That  where  payments  have  been  made  on  account  of  a  judgmeDt,tIie 
execution  will  be  staid  until  the  exact  sum  due  on  the  judgment  is  asoertunei 
3  L.  G.  Rep.,  p.  478,  La  Banque  du  PeupU  vs.  Donegani,  and  Donegani,  Opp- 

5.  G.  Montreal ;  Vanfelson,  Mondelet,  J. ;  Smith,  J.,  dissenting. 
See  cases  contra,  p.  481-482. 

When  exhibits  must  be  fyled.     See  Plsadinq,  Exhibits. 

Held,  1 .  That'  an  opposition  to  a  writ  of  venditioni  exponas,  will  be  mamtaio^ 
with  costs,  if  the  plaint  does  not  give  credit  upon  the  writ  for  moneys  fsH 

2.  That  the  court  cannot  take  notice  of  reasons  of  opposition  wbidi  bft^ 
already  been  invoked  by  a  former  opposition,  upon  which  the  court  has  liff^l 
decided.  10  L.  G.  Rep.,  p.  367,  Foumier,  App.,  Russell,  Resp.  In  AppeJ- 
Lafontaine,  G.  J.,  Aylwin,  Duval,  Mondelet,  J. 

Same  case,  1  Jurist,  p.  118. 

A  Fin  d'annuler. 

Held,  That  a  commandemcnt  de  payer  is  not  necessary  on  the  seisure  of  b»^* 
ables.  2  L.  G.  Rep.,  p.  148,  Lee  vs.  Lampson,  *S.  G.  Quebec;  Bowen,C.  J' 
Duval,  Meredith,  J. 

Held,  That  the  defendant  may,  by  opposition  a/»  d'annuUer  set  aside  t  p^' 
ment  rendered  against  him  as  an  absentee,  when,  in  fact,his  residence  was  in  I^'^^lj 
Ganada.j|l  Jurist,  p.  276,  Armstrong  vs.  CrochetUre,  Q.  B.  Montreal;  K^ 
land.  Day,  Smith,  J. 

Held,  That  an  opposition  &  fin  de  distraire  made  to  i  writ  of  vendiii^^ 
exponas  de  bonis  will  not  be  rejected  on  motion  as  being  illegally  fyled  to  «i^ 
a  writ.     4  Jurist,  p.  84,  Delutle  vs.  CouvreUe,  and  Clement  dU  Larivikre,  OpP* 

6.  G.  Montreal ;  Monk,  J. 

Held,  That  an  opposition  d  fin  d'annuller  cannot  legally  be  fyled  within  tb« 
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fteen  dajs  fixed  for  the  sale  of  immovable  property,  even  with  &e  order  of  a 
idge,  and  that  the  sherif^was  not  authorised  by  law,  and  ought  not  to  reeeive  it. 

L.  C.  Rep.,  p.  154,  Levpirance  vs.  AUard  et  vir.  lA  Appeal :  Stuart,  G.  J., 
lolland,  Panet,  Aylwin,  J. 

Held,  1.  An  opposition  d^n  cTannuler  to  a  writ  de  ierris,  was  held  insufficient 
ad  dismissed,  the  grounds  of  opposition  being : 

1.  No  election  of  dondoile  by  the  bailiff  at  the  time  of  the  seizure. 

3.  No  commandment  de  payer ;  such  commandment  appearing  on  the  writ 
fe  honie, 

3.  Absence  of  recon  at  the  time  of  seizure. 

4.  Omission  to  state  whether  seizure  was  made  before  or  after  noon. 

2.  The  return  of  the  sheriff  that  the  advertisements  and  publications  have  been 
luly  made,  is  conclusive  until  such  return  is  declared  false. 

3.  That  a  party  who  fails  to  make  an  oppoaLtion  within  the  fifteen  days  referred 
bo  in  the  41st  G«o.  3,  c.  7,  sect.  11,  is  precluded  from  setting  up  any  irregu- 
larities in  the  seizure  and  proceedings.  1  L.  C.  Rep.,  p.  53,  Boyer  vs.  Sloum. 
B.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  That  an  opposition  it  Jin  d'annuler,  upon  the  ground  that  the  judgment 
<m  which  an  execution  is-  issued  was  for  a  sum  not  due,  cannot  be  maintained. 
Chantal  vs.  Gendreau.     K.  B.  Q.  1819. 

Hdd,  .That  one  judgment  may  be  set  off  against  another,  by  compensation 
and  by  an  opposition  iijin  d^annuUr  for  payment  pro  tanto.  Foster  vs.  Eseonj 
K.  B.  Q.  1821. 

A  Fin  dx  Charqx. 

Hdd,  That  a  lessor  need  not  fyle  to  preserve  his  right  to  rent.  See  2  L.  G. 
Etcp.,  p.  831. 

Held,  That  an  opposition  d  Jin  de  charge  cannot  be  maintained  for  a  simple 
mortgage  debt.     Lymhumer  vs.  Dick  et  al.    K.  B.  Q.  1817.  ^ 

^or  for  a  rente  via^^re,  or  a  rente  constitiUe.  Thibodeau  vs.  Raymond  et  al. 
^-  B.  Q.  1817. 

Beld,  That  the  lessee  of  a  property  advertized  for  sale  by  the  sheriff,  cannot, 
y  opposition  h  Jin  de  charge,  have  the  property  sold  subject  to  the  unexpired 
'^  of  his  lease.  Bogle  vs.  Chinicy  and  Proux  et  cU.j  0pp.  Pyke's  Rep.,  p.  20 
^efl,  C.  J.,  1810. 

^  Held.  That  an  opposition  d  Jin  de  charge  founded  on  an  alleged  verbal  lease 
t)ie  land  seized,  to  the  defendant,  cannot  be  maintained.     1  Rev.  de  Jur.,  p. 
^&y  Choquette  vs.  Brodeur,  and  Gloutney,  0pp.     K.  B.  Montreal.  Octr.,  1838. 
Opposition  dyffi  de  charge  for  road.    See  Servitude.' 

A  Fin  db  Conseryer. 

Beld,  1.  That  a  proprietor  may  rank  on  the  proceeds  of  an  immeuble  sold  at 
<^eriff's  sale,  as  belonging  to  the  defendant,  who  holds  it  under  a  haUemphiteo' 
^^ue,  for  an  indemnity  for  the  loss  of  his  property. 

2.  That  in  such  case  it  is  not  necessary  that  either  the  opposant's  title  or  the 
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teaikmld  be  ngbtopad.    2  L.  C.  Sep.|  p.  383,  JlM^ily  fi.  (yjkmmm^mk 

Hddy  1.  That  s  eonloBUtioa  nuMd  between  two  qiptrniiH  ftowa  iWMt 
iflBue  ^uoad  them. 

2,  ThataUdoiiimeiitaTjevkkiiee,relaUvetotbewieaMnyie^ 
by  Buoh  opposant,  and  it  ia  not  adBeient  that  asdieHdaBaa  be  titmdjf  tj/Mif 
other  parties  to  the reoord.    2  L.  C.  Rep.,  p.  368,  A%  nu Frmtr^miOf/u 
&  a  Q«ebec  ^  Daval,  Meradith,  J. 

Held,  On  a  oonteatation  between  oppoaanta  aa  to  the  diatribatiaa  ef  Ibtt 
prooeeda  of  a  lot  sold : 

1.  That  the  hypothecation  of  a  lot  desoribed  by  aetas  and  bewids^  in  aab|po- 
theeation  «f  m  corpt  c€r4aii^  although  the  extsnt  of  kiid  ffna  ip  tte  mottgiRo 
be  less  than  that  contained  in  the  lot. 

2.  That  in  audi  a  caae  the  hypotheqoe  coven  die  entira  lot.  3L.  C.  Bep., 
p.  US,  Ldbadi$^  App.,  vs.  IhiUttUy  Beef.  In  Appeal :  Stuart,  0.  J^  Pmm^ 
Aylmer,  J. 

A  judgment  had  been  rendered  against  a  iur$  §aiti  Awlawiig  the  atMk-        j 
ment   good   and   valid,  and  condoning  the  tUn  §mti  to  pay  the  SMaeya 
in  his  hands  to  the  plaintiff,  being  the  amount  of  a  loss  by  fire  on  an  inanatf^ 
effected  by  the  defendant  in  the  office  of  the  tiers  saiai :  The  oppoaant  (jki,  k 
the  prothonotary's  office,  an  (^position  all^;ing  defendant'a  insolvency  and  faj- 
ing  that  tbe  moneys  be  brought  into  court  fi>r  distribotion  among  his  oiedilaa  - 
generally. 

Held,  1.  That  the  opposition  will  be  dismissed  on  motion  asirr^olarly  ^kd> 

2.  That  such  judgment  against  the  Hen  ioiii  cannot  be  interfered  with  \if 
other  creditors  of  the  defendant,  as  attempted  in  this  case.  6  L.  C.  Sqm  p*  1^^ 
MoMion  et  aL  vs.  Choall,  and  Merchant  A$s,  Co,^  T.  S.,  and  Bxrom^  0pp.  S* 
C.  Montreal;  Smith,  Mondelet,  Ghabot,  J. 

Held,  That  it  is  not  necessary  that  an  oppoaant  should  allege  in  her  offom^ 
ticm  that  the  property  on  which  she  claimed  a  special  mortgage,  created  in  184?^ 
was  held  in  free  and  common  soccage,  that  such  an  allegation  in  the  otmieMiP^^ 
of  the  collocation  of  another  opposant  is  in  itself  sufficient,  and  she  will  be  satitlatf' 
to  the  costs  of  contestation  denied  in  the  court  below.  11  L.  C.  Bep.,  p.  46fr  ^ 
Hvant,  App.,  Boomer ^  Reap.  In  Appeal:  Lafontaine,  G.  J.,  Aylwin,  Biifi^* 
Meredith,  Mondelet,  J. 

Held,  1.  That  a  hypoihequtj  given  by  an  insolvent  party,  in  &vor  of  a  erediti^^ 
confers  no  privilege,  in  his  favor,  over  the  contemporaneous  ohirographary 

ditors. 

2.  That  an  opposant  is  not  bound  to  all^  registration  of  his  'h^/poihefu 
maintain  his  privily  as  against  ohirographary  creditors.     2  Jurist,  p. 
Duncan  vs.   WiUon,  and  WiUon^  0pp.    8.  C.  Montreal;  Smith,  Mondele^^ 
Ghabot,  J. 

Held,  That,  on  cause  shewn,  the  court  will  allow  an  q»position&>Sn  de 
«€r  to  be  fyled  at  any  time  before  the  homologation  of  the  report  of  eoUooatM 
on  payment  of  costs.    3  Jurist,  p.  27,  Woodflum  vs.  LeSUmmeam^  and  Ldm^- 
ttaaii,  Off.    8.  G.  Montreal ;  Badgley,  J. 
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U|»  Xhit  «i  ^ifOliAm  it/mA  cmmstm-  vill  aot  be  Ygooitad  after  th& 
,v>iaiWI|^  hifti»  the  fcHUpgyrtkni  rfilie  te^ctt,  #o  a»t».diitefc<fc»^te 

iMUnQTi kui«iA  eeporiiioa  wfll  hewottTod  «o  aslo gm  Ae o^wiimiit 

0IHiBMi4iilntatgd4  -4  Juii^  p.  884^  AMmd^  <fB.  jKUcMit^  luid  iZbrn- 

lipp^    &  a  Htmttali  Badglej,  J. 

1^  lihliillM  «(editeaf  «Tmte.cMiti£fii4e^  wUefabMbeeB^ 

is  knowledge  or  eoDsent,  in  Uie  list  of  obarges  subjeot  io  whioh  an  imiio- 

haa  been  sold  by  foroed  licitaUoiiy  cannot  maintain  an  opposition  d  fin  de 

ifer  for  the  payment  of  the  capital  out  of  the  proceeds  of  the  sale,  inasmuch 

i  ooodittoos  of  the  sale  ooxdd  not  now  be  changed  without  settiog  aside  the 

12  L.  0.  Bep.,  p.  194|  Mi«rp9^^  al.  ¥S.  TTaU^  and  MotUmmbert  t$  fuah 

8.  0.  Quebec^  Stuart,  J. 

AFPBABANCfX. 

Mf  That  if  an  (f^posant  who  has  fyled  his  cyppositaon  does  not  i^^^ear  regn- 
It  the  return  of  the  execution,  his  oppoeitioii  will  be  dismissed  en  motS^. 
f^nBaUUy.    KB.  Q.  1812. 

Bt  ABJUDIOAIAaS. 

dd|  On  the  sale  of  an  immovable  b|y  the  sheriff^  that  the  adjudicataire  has 
ht  to  demand  a  deduction  in  the  price  proportionate  to  the  deficiency  in  the 
sold.  In  Uiis  case  the  property  waa  described  as  being  1  arpent  4  perchea 
9  feet  on  eMrinm  in  front,  and  tiie  deficiency  was  147  ^|  of  the  whole.  ^ 
L  Sep.,  p.  194,  ParadU  vs.  AMn^  and  iTeou,  Adj.  8.  C.  Queb^;  Duval^ 
Bdith,  J. 
»  DioSKT  dtfout  de  contenance. 

BiSOBIFrtOH  OF  PROFIBTT. 

dd,  That  a  difloriptian  of  tin  land  (in  a  riwtiff's  aifortisement)  in  wUch 
oootents  of  the  land  are  not  stated  is  defeotive,  and  givoa  grnvnd  for  ab 
iAolDL^  Jm d^^mmdlet.  2  Jurist,  p.  164,  Bmihdat  vs.  Th» Mcmttwlnnd 
*ml^It.Ch.    8.  G.  Montreal ;  Badgley,  J. 

t  Apf^j  Jndgmantrtversed, Berthelety App.,  BjfMon  R.  S, Cb.,  Sei^.    2 
ttj  p.  166,  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J« 
old,  That  a^defendant  may  demand  the  nullity  of  a  seizttre  with  costs  against 
UaaaSf  fay  reason  of  an  inaomirate  description  of  ^  immovable  seiied.    4 
L  Bep.,  p.  227,  Dupuit  vs.  Baurdagmj  and  0pp.     S.  0.  Quebec ;  Bowen, 
.,  Dwnl,  Meredith,  J. 

dd)  That  it  is  not  neocBsary  in  tLproeh  wnixU  of  snaure  of  real  estate,  to 
don  ibe  estsnt  of  Hie  property,  and  that^  inthibcase,  the  respondent  having 
the  real  estate  in  question  wiUiout  mentionixig  its  extent  could  4iot  urge  the 
M/b  thmof  in  the  jarae^  verftol.  8  L.  C.  Sep.,  p.  299,  Beriheki,  0pp., 
€t  ■!»,  Baap.  In  Appeal:  Lafontaine,  C.  J.,  Ayhrin,  Doval,  Oaron,  J. 
lAL  1.  That  idiere  real  property  is  seiied  under  two  writs  of  execution  or 
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•ihe  same  date,  it  is  not  soffioient  to  put  the  heading  and  number  of  both  oauses, 
and  to  state  in  one  jm>c^  verbal  the  seiiure  of  the  lot  under  the  two  writs. 

2.  That  where  tiie  boundaries  of  a  lot  are  given,  with  minuteness,  ad  the 
extent  of  the  boundary  lines,  so  as  to  render  it  impossible  to  be  in  doubt  as  to 
Jthe  identity  of  the  property  seized,  the  seizure  will  not  be  set  asidei  although  a 
building  forming  two  houses  is  described  as  '^  a  house."  9  L.  0.  Sep.,  p.  69, 
Andenon  «l  aLvs.  Lapeiuie;  PoUmer  vs.  Lapen$ief  and  Lapentiey  0pp.  8.  C 
Montreal ;  Smith,  J. 

Election  of  Domicili. 

Held,  That  every  opposition  m\u3t  oontun  an  election  of  domicile  di  peine  it 
nullUL     VaUiires  YB.  Bobitaille.    K.  B.  Q.  1821. 

Held,  1.  That  an  opposition  piade  through  the  ministry  of  an  attorney  will 
not  be  dismissed  on  motion,  on  the  ground  that  it  does  not  contain  an  election 
of  domicile. 

2.  That  the  proper  way  to  attack  such  oppq^tion  on  the  above  ground,  if 
-objectionable,  is  by  an  exc^tUm  h  laforme^  and  not  by  motion.  8  L.  C.  Sep., 
p.  477,  Murphy  vs.  Moffatt^  and  Lemf  et  al,,  0pp.    S.  C.  Quebec ;  Bowes,  C.  X 

En  Sous  Ordre. 

Held,  That  an  opposition  en  $ous  ordre  to  plaintiff  will  be  dismissed  unksB  the 
opposition  contains  an  allegation  that  the  plaintiff  is  endecanJUure,  1  L.  C.  B^t 
p.  498,  Vennor  vs.  Barnard  et  aL,  and  0pp.  S.  C.  Montreal ;  Day,  Mondelet,  J. 

So  in  Lemoine  vs.  Danegani.    S.  C.  Montreal ;  Oond.  Rep.,  p.  67. 

The  property  of  minors  having  been  taken  in  execution,  the  tutor  fyled  an 
opposition  and  was  collocated  for  a  certain  sum.  The  appellants  on  the  dayfiud 
/or  the  homologation  of  the  report  moved  for  leave  to  fyle  an  opposition  ^fi^de 
conserveTy  en  soum  ordre  founded  on  a  judgment  agunst  the  father  of  the  mmofl} 
which  motion  was  rejected,  on  the  ground  that  the  judgment  had  ceased  to  be 
executory,  and  that  an  allegation  of  the  insolvency  of  the  tutor  was  insdSflin^ 
without  alleging  the  insolvency  of  the  estate  of  the  minors. 

Held  in  appeal,  That  the  judgment  below  must  be  maintained,  and  that  the 
intended  opposition  came  too  late.  10  L.  C.  B«p.,  p.  309,  Doyle  et  alj  ApPi 
McLean  es  gual%t6y  Besp.  Lafontaine,  C.  J.,  Aylwin,  Duval,  Badgley,J'i 
Mondelet,  J.,  dissenting. 

Held,  1.  That  an  opposition  en  sous  ordre,  being  in  the  nature  of  ais^ 
arrUj  must  be  founded  on  judgment,  or  be  supported  by  the  affidavit  requiit'^ 
the  case  of  an  attachment  before  judgment. 

2.  That  money  paid  by  the  defendant  to  the  sheriff  without  levy,  wti  ^ 
property  of  plaintiff,  and  was  not  subject  to  the  sheriff's  comnasnon  or  oon^^ 
house  tax.  1  Jurist,  p.  161,  Stirling  vs.  Dating,  and  Fowler,  Ofip.  8.  ^' 
Montreal;  Day,  Mondelet,  Ohabot,  J. 

In  an  action  against  Mary  Ghariotte  Munroe,  widow  of  William  Bay,  ^ 
William  Munroe,  tutors  to  the  minors  Day,  as  defendants,  the  prooeedi  <^ 
xeal  estate  of  Sarah  Harriet  Munroe,  widow  of  B.  W.  Felton,  (ten  aeitfi,  ^^ 
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efore  the  oourt  for  diBtribution.  The  appellant  claimed,  by  opposition 
mMorveTy  part  of  the  mcmeys  under  a  transfer,  to  him  by  the  defendants 
an  of  the  debt  due  by  the  tiers  saisi  to  the  defendants ;  the  respond- 
3d  to  be  collocated  en  totis  ordre  to  Thompson  and  his  assignors  for 
for  bills  of  costs  due  him  by  the  de/endant$,  and  £29  lis.  3d.,  due 
lypotheque  granted  in  his  favor  by  the  said  R.  W.  Felton,  alleging 
'  Charlotte  Munroe  was  insolvent  at  the  time  of  the  transfer,  and  that 
ment  was  fraudulent.  To  the  opposition  of  the  respondent  the  appel- 
ed  by  defense  en  droit  on  the  ground : 
t  the  costs  wei^  a  debt  against  the  defendants,  and  not  agunst  the 

t  the  opposition  should  have  been  d  Jin  de  conserver,  and  not  en  sous 

t  if  the  transfers  were  ill<^al,  the  moneys  belonged  to  the  defendants, 
not  be  granted  to  the  respondent  even  if  the  i4>pellant*s  opposition  were 
and  if  legal,  the  proceeds  belonged  to  the  appellant. 
\fense  was  dismissed  by  the  S.  C.  Quebec,  but  the  judgment  was  set 
ppeai,  and  the  defense  maintained  on  the  grounds  therein  mentioned. 
Rep.,  p.  11,  Thompson^  App.,  Martel,  Resp.  Aylwin,  Duval,  Mere- 
delet,  J. ;  Lafontainc,  G.  J.,  dissenting. 

Nulla  Bona. 

dnti£f  sued  out  execution  in  an  hypothecary  action,  and,  on  being  told 
endant,  that  he  had  no  goods,  the  bailiff  seized  the  hypothecated  pro- 
king  his  return  of  defendant's  declaration  that  he  had  no  goods. 
That  an  opposition  h  fin  d'anntUler  on  the  ground  that  the  opposant 
bles  which  should  have  been  first  seized,  will  be  dismissed  on  demurrer, 
int  not  having  in  limine  attacked  the  sheriff's  return  alleging  the  oppo- 
[aration  that  he  had  no  goods.  9  L.  C.  Rep.,  p.  33,  Arnold,  App., 
,  Resp.  In  Appeal ;  Lafontainc,  C.  J.,  Aylwin,  Duval,  Garon,  J. 
That,  after  a  return  of  nuUa  bond,  a  defendant  cannot  oppose  the  sale 
1  on  the  ground  that  he  has  sufficient  movables  to  satisfy  the  judgment, 
p.  290,  Soupras  vs.  Boudreau,  and  Boudreau,  0pp.     S.  G.  Montreal ; 

On  Crown  Land  Cbrtifioatb. 

..  That  an  opp9sition  to  the  seizure  of  real  estate  founded  on  a  certifi- 
yment  to  a  crown  land  agent  of  an  instalment  of  the  price  of  a  clergy 
fficient. 

holder  of  such  certificate  is  entitled  under  the  4th  and  5th  Vict.,  c. 

18,  and  12th  Vict.,  c.  31,  sect.  2,  to  maintain  actions  only  against 
^rs  or  trespassers. 
,  That  if  wild  lands  of  the  crown  are  sold  at  sheriff's  sale  without  oppo- 

rights  of  the  crown  may  be  purged.     6  L.  C.  Rep.,  p.  420,  Ross,  App., 
ei  oZ.,  Resp.    In  Appeal ;  Rolland,  Panet,  Aylwin,  J. 


M8  WgUfliliHH  AWa  a^4MRUIR. 


HM,  1.  That  Uie  alxfitioQ  of  the  f-eCroi^  ctmveMli^^ 
llBy  sect.  4,  h«8  no  leftroaetive  eflbety  and  that  the  rUrmii  maj  be  nTfimiri  « 
to  itniwrrableB  sold  hcfine  the  paasing  of  the  act. 

2.  Thai  the  advertiflement  of  the  Aeriff  stating  that  the  immavabl^ 
told  sabject  to  the  oou  el  raUet  and  other  seigniorial  and  noninnaliinri  dnigji 
and  dnes  according  to  the  original  titles  of  concessiony  is  saffieieot  tOMoi 
SQoh  draU  de  reiraii^  and  that,  in  soch  case,  an  oppositioa  kjimia  €harf€  m 
not  neoessaiy.  8  L.  G.  Bep.,  p.  397,  Outm,  App.,  Catgraim,  Basp.  In  if- 
peal;  Aylwin.  Daval,  CSaron,  J.;  Lafimtaine,  G.  J.,  dissenting. 

R0LB  TO  OOHTIST. 

Held,  That  a  role  by  an  opposant  dfindediairaire  calling  on  plaintiff  too» 
test  his  opposition,  and  praying  that  in  defiuilt  main  Un4t  be  granted,  is  iifi|ih 
lar,  and  will  be  dismissed.  2  Jurist,  p.  279,  McQrath  vs.  Xky<  and  JUttK 
a/.  0pp.    S.  G.  Montreal;  Smith,  J. 

SUZUEB  Of  OOOM  AMD  LaHDS. 

Held,  That  tiie  seiiore  of  goods  and  lands  on  the  same  day,  under  the  «ae 
writ,  will  not  be  set  aside  on  opposition,  there  being  nothing  in  the  statnte  (2M 
Qeo:  3,  c.  2,  sect.  31,)  prohibiting  sach  seiiore.  7  L.  G.  Bep.,  p.  369,  Kff^ 
kowuki  vs.  Talon  dit  Ltaptromce^  and  TaJUm  dit  Letptranctj  0pp.  S.  C  Moi- 
treal ;  Day,  Smith,  Ghabot,  if. 

Same  case,  1  fTorist,  p.  193. 

Held,  1.  Thattheimmovablepfoperty  of  the  defendant  msy  be  saiaadiids 

same  time  as  the  movables,  but  the  movables  most  be  first  sold. 

2.  That  where  the  retnm  of  the  bailiff  sets  forth  that  the  de&odsnikii  «^ 
movables,  |m)ceeding8  to  set  aside  the  return  must  be  taken  before  an  cfftfittBi 
can  be  fyled  to  set  aside  the  seiiure  of  the  immovable  property,  on  thegfMi^ 
that  the  movables  should  be  first  seised  and  sold.  11  L.  G.  Bep.,  p.  4,  P^ 
vs.  Saoard,    S.  G.  Quebec;  Stuart,  J. 

Tixs  or  Ftling. 

Held,  That  an  opposition  ii  fin  de  diUraire  not  fyled  previous  to  the  tSf^ 
"  days  next  before  the  day  fixed  for  the  sale,"  of  an  immovable,  but  within  ^ 
delay,  will  be  rejected  on  motion,  notwitiistanding  that  such  opposition  htf  bees 
produced,  with  an  order  of  a  judge  to  receive  the  same,  and  upon  the  ifid*^ 
of  one  of  the  oppoeants.  12  L.  G.  Bep.,  p.  106,  Jo$q^  vs.  Dandfy,  nniMo*^ 
gkan  et  al.,  0pp.  *  S.  G.  Quebec ;  Stuart,  J. 

To  ViNDITIONI  EXPOSAS. 

Held,  That  an  opposition,  by  a  defendant,  to  a  vendUkmi  exponm  ibr  ^ 
sale  of  movables  will  be  rejected  on  motion,  if  fyled  without  leave.  6  L  C.  t^* 
p.  72,  Baudrtem  el  oZ.  vs.  Fimiri,  and  Fbutri,  0pp.  S.  G.  MontwJ;  D»y> 
Sinith,  Mondelet,  J. 

Held,  That  an  opposition  to  a  vmdUifnU  eqMMKit  of  real  estate,  wiD  beoi^ 


motkm,  if  the  defeots  mt  up  i&  t]id  oppodtion  existed  in  the  pro- 
nder  the  fieri  faciaif  or  if  the  oondunons  demand  the  setting  aside 
Medings  nnder  the  fieri  /(kuu.      6  L.  C.  Rep.,  p.  428,  AN>oU  vs. 
Co.    S.  0.  Montreal;  Paj^ Smithy  Mondelet^  J. 
Be,  1  Jurist,  p.  1. 

'hat  an  opposition  to  a  vendiiicni  exponas  of  movables,  will  be  dis- 
inoUon,therebdngnogroiind»alk^gedins«ppoft  of  it.  &li.  O.&Bf., 
Xma2i  vs.  Greniery  and  Orenier,  0pp.  S.  G.  Montreal;  Badgley,  J. 
'hat  an  opposition  to  a  venditioni  exponas  will  be  rejeoted  on  motion, 
liout  the  permission  of  a  judge.  9  L.  0.  Rep.,  p.  447,  Quebec  Build- 
f  vs.  Atkins  et  a2.,  and  Atkins  et  al.,  0pp.  8.  C.  Quebec ;  Chabot,  J. 
'hat  an  opposition  to  a  venditioni  exponas^  which  had  become  unneoes- 
ison  of  an  amendment,  will  be  dismissed  on  motion,  but  without  costs. 
.  138,  The  Trust  and  Loan  Company  of  Upper  Canada  vs.  DoyU, 
treal ;  Badgley,  J. 

.  That  an  opposition  to  a  writ  oivenditiani  eaaponas  de  terris  may  be 
I  founded  on  the  allied  nullity  of  ihfi  writ  itsel/j  or  the  irregularity 
»edings  thereunder. 

^  in  such  case,  an  order  oFthe  judge  ia  not  necessary,  before  the  oppo- 
ceived.  10  L.  G.  Rep.,  p.  333,  Atkins  et  ux.,  App.,  The  Quebec  Build- 
)f,  Reep.  In  Appeal;  Lafoutame,  G.  J.,  Duval,  Monddet,  Badgley, 
tt,  J.,  dissenting. 

%at  an  opposition  ^fin  cPannuUer  containing  frivolous  or  insufficient 
rill  be  dismissed  on  motion.  3  Jurist,  p.  72,  McDoneU  vs.  Orenier ^ 
er,  0pp.    S.  G.  Montreal ;  Badgley,  J. 

.  That  an  opposition  may  be  fyled  to  a  }»endi4ioni  ea^omu  if  eiedit 
m  on  the  writ  for  payments  on  account  of  the  judgment 
will  be  maintained  when  land  en  roture  has  been  advertised  for  sale 
parish  than  that  within  which  it  is  situated.  3  Jurist^  p.  73,  JEsty 
t  vir,  and  Judd,  0pp.  S.  G.  Montreal;  Badgley,  J. 
[!hat  an  opposition  to  a  venditioni  exponas  de  bonis  will  be  dismissed 
,  when  the  goods  seized  were  afterwards  sold  without  any  deliveiy .  5 
71,  LoveU  vs.  Fontaine,  and  St.  Armand,  0pp.    G.  G.  M<mtreal; 

r. 

PiDAvrr,  Payment,  supra, 

TiON  BT  Gabdien.    Su  Gabdixn,  Oppoffltion. 

See  GosTS. 

Unfounded  is  a  contempt.    See  Gontbaints,  Oppodtion. 

to  judgment  by  default  maintained.    Prtfvost^,  No.  70. 

main  levie  ordered.     Pr^vost^,  No.  8. 
L  converted  into  opposition.    Gons.  Sup.,  No.  32. 
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PAIN  BBNI. 
See  Churohis,  Pain  Beni. 


PARDON. 
'   Effect  of.    See  Dsath  Civil,  efieot  of. 


PARISH. 

Dtoet  Canonique  for  erection  of.    See  Cirtiorari. 
Erxction  of.    See  Churohss,  Erection  of. 

<<  See  Certiorari,  Parishes. 

Name  of.    ^8^  Pleading,  Exception  k  la  forme. 


PARLIAMENT. 
Breach  of  Privileqe. 


Held,  That  the^Legislative  Council  has  a  right  to  commit,  as  for  breiok  of 
privilege  in  cases  of  libel,  and  the  court  will  not  notice  any  defect  in  the  wimi^ 
of  commitment  for  such  an  offence  after  conviction.  Stuart's  Bep.,  p.  478, 
Case  of  Traof.    K.  B.  Q.  1832. 

Elections. 

Held,  1.  That  upon  an  application  to  a  judge  for  the  taking  of  evidence,  be  bill 
right  to  hear  and  decide  all  questions  respecting  the  validity  of  ihe  appfoitin* 
Amongst  these  are  comprised : 

1.  The  sufficiency  of  the  recognizance,  the  sureties,  and  their  affidavits 

2.  The  r^ularity  of  the  services. 

3.  The  sufficiency  of  the  allegations  to  warrant  the  taking  of  evidoice  npoa 

them. 

4.  The  general  conformity  of  the  proceedings,  in  substance  and  form,  to  the 

requirements  of  the  statute. 

And  in  settling  such  questions  the  judge  acts  judicially. 

2.  A  i^cognizance  which  does  not  state  in  the  body  of  it  the  place  wbere  H 
was  executed,  is  insufficient. 

3.  And  this  defect  is  not  covered  by  the  insertion  in  the  magistrate's  certificite 
of  the  words  "  at  the  place  above  mentioned,"  the  place  so  mentioned  being  the 
indication  of  the  magistrate's  residence  in  his  descriptive  addition. 

4.  In  the  attestation  to  a  recognizance,  the  statute  requires  the  magistnte 
signing  it,  to  state  for  what  place  he  holds  his  office,  and  an  attestation  signed  If 
a  person  styling  himself ''  J.  P.,"  without  saying  for  what  place  is  insufficiflot. 

5.  So  also  withr^ard  to  the  jurat  to  an  affidavit  of  sufficiency  appended  to  i 
recognizance. 

• 


/ 
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pplioati<m,  by  a  edttiiig  member,  for  the  taUng  of  evidence,  be  must 
bis  recognisance  bis  own  affidavit  as  to  ibe  sufficiency  of  the  sureties, 
ice  of  sucb  affidavit  is  &tal. 

y  of  notice  of  contestation  delivered  to  tbe  judge  must  be  sworn  to,, 
tbe  form  and  manner  of  sucb  swearing  is  immaterial,  ibe  append- 
y  a  copy  of  tbe  affidavit  of  service  of  tbe  original  is  entirely  insuffi- 
on  Reports  (appended  to  2  Jurist),  p.  1.  Wm.  BrUtow  et  al, 
t  return  of  John  lto$e, 
r  Beaudry  et  ah,  Petrs.,  vs.  A.  A.  DorUm,  Esq.,  Thomoi  I^Arcy^ 

?bat  tbe  Frencb  and  Englisb  versions  of  tbe  l^rovincial  Statutes 
"oe.  Wbere  tbey  directly  contradict  they  destroy  eaob  otber ;  but  if 
nbiguous,  the  otber  may  be  resorted  to  for  explanation  of  tbe  intent 
of  tbe  law. 

rds  ''  superior  or  circuit  judge  "  used  in  tbe  controverted  elections- 
nean  a  judge  of  tbe  Superior  Court,  or  of  tbe  Circuit  Court, 
avit  appended  to  tbe  copy  of  notice  fyled  with  tbe  judge,  containing 
description  of  tbe  deponent,  and  all  necessary  and  material  aver- 
ting by  \hQ  jurat  and  by  tbe  signature  thereto,  to  bave  been  sworn 
»  of  tbe  peace  and  an  officer  of  tbe  court,  and  stating  in  tbe  con- 
tibat  tbe  deponent  batb  signed  it,  form  a  sufficient  compliance  witb 
nts  of  tbe  statute  of  1857  tbat  sucb  copy  sbaU  be ''  sworn,''  alt|iougb 
of  tbe  deponent  was  inadvertently  omitted, 
itestant  is  not  bound  to  produce,  witb  bis  application,  a  copy  of  a 
served  on  bim  by  tbe  sitting  member,  after  tbe  delay  by  tbe  statute 
oe  bad  expired ;  and  sucb  answer,  if  produced  by  Uie  sitting  mem- 
jected  from  tbe  record. 

ge  commissioner  bas  tbe  power  of  limiting  tbe  evidence  to  be  takcD 
tents  as  bave  been  l^ally  made  by  tbe  parties,  in  accordance  witb 
id  upon  an  answer  by  tbe  sitting  member  purporting  to  be  a  protest 
ring,  and  containing  no  sufficient  substantive  averments  of  any  fiicts 
d  could  rest  tbe  validity  of  bis  election,  be  will  be  restricted  to  evi- 
btal  of  tbat  of  tbe  contestant. 

ge  commissioner  acts  judicially  in  tbe  examination  of,  and  decision 
idity  of  tbe  application  to  bim  to  take  evidence,  and  upon  tbe  mat- 
3  incident  to  sucb  application.  Election  Reports,  p.  13^  John  J. 
itr.,  vs.  Sydney  BellinyJuan,  Esq, 

Penalty — Qualification. 

^  ibe  penalty  imposed  by  tbe  cbap.  3  of  tbe  Consolidated  Statutes 
3t.  7,  does  not  apply  to  a  person  disqualified  as  to  property  as  a 
i  legislative  council  or  le^ative  assembly,  but  only  to  persons  dis- 
r  section  5  of  said  act,  and  wbere  election  is  radicaUy  wuU  accord- 
section  of  tbe  act.  5  Jurist,  p.  113,  Morasse  vs.  OiUvremont.  S.. 
,  Bruneau,  J. 


2T2  PAiunaore. 

PBOBO€Anoii*^Bvnov  of. 

Hdd,  That  a  prisoner  oommitted  by  the  Hooae  of  Aasembly  to  the 
jail  '^  daring  pleasure  "  is  disoharged  by  a  prorogation.     Stqarfs  Bep.,  pi  181, 
Ex  parte  S,  W.  Monk.    K.  B.  Q,  1817. 

PBOVniOtAL. 

Held,  1.  That  the  privilege  of  exemption  from'arrait  does  m4  Mmk  to  nn* 
bers  of  the  Canadian  legialatore  by  Turtoe  of  any  lav  or  ni^ge^  nor  aa  %kgli 
incident,  or  by  analogy  between  it  and  the  Imperial  Parliament. 

2.  ThatltdoeaallaohoatkegroiindofneoeaBtyy  bat  the  mendief  mutter 
that  the  arveat  would  interfiHo  with  Ua  kgidatife  flulet•OBi^  and  Ui  daliM  1^ 
theooqntfy. 

3.  Thattheoaseof  the  defendant  does  not  fall  within  the  rale  of  aiflhMMi- 
fiity.  4  L.  C.  Bep.,  p.  146,  Cfwnllier  Haln.  Mmmro.  Q.  B.  Monlml;  Bat- 
land,  G.  J.,  Day,  Smith,  J. 

The  da&ndnta  piesented  petitions  to  the  Hovaa  of  Asseadily,  aguiiktte 
election  of  a  member,  and  apf^ed  fbr  a  oommisMon  to  eraminfi  wHpsmml  Bn 
oommittee  to  whom  the  petitions  were  refinrrad  appmnled  the  piaiiitiff  %mmtt 
judge  for  Lower  Canada^  oommissioner  under  the  atatate.  The  plaurtif  jr 
fomed  the  dutiea,  but  befiore  the  commission  nmde  their  tnal  rapovt,  thahMi 
was  dissolved,  and  the  committee  thereby  forever  pveotaded  ham,  audong  thw 
final  report.  The  statute  enaeta  that  the  oooanissionw  shall,  immediaftdy  «hi 
the  eommittee  shall  have  rendered  their  final  report,  be  entitled  to  raosiva  torn 
the  party  upon  whose  aj^oation  to  the  seket  committee  sooh 
shall  have  been  appointed,  50s.  per  diem,  and  his  travelling 

Held,  In  a  suit  to  recover  the  sum  from  ihe  defimdimt^  that  the  plaintiff  te 
no  right  of  action,  either  under  the  statute  or  at  common  law.  5  L.  0.  Bip^. 
p.  253,  Power  va.  Bezeau  ei  aL    S.  G.  Quebec ;  Morin,  Badgley,  J. 

Held,  1.  That  by  the  12th  Viot.,  c.  27,  and  14th  and  I5th  Viet.,  e.  1, 
log  officers  and  their  deputies  have  bemi,  and  are,  snl^eot  to  punisbmenl  fay 
House  of  Assembly  fbr  malversation ;  that  malversation  on  their  part  is  a 
breach  of  the  privily  of  the  house,  as  an  attempt  to  put  imor  ke^  out  a 
ber  unjustly,  and  that  the  general  power  aoeorded  in  oases  not  ipeeiaQyiaoiUi^ 
for  in  the  statutes,  must  almost  always  relate  to  the  retnming  officer  or  his  dq«9^ 
or  to  some  person,  not  a  member,  in  respect  of  whom  the  house  is  authoriisd  t^ 
make  such  orders,  as  to  the  house  may  seem  proper,  necessarily  implyiag  ^ 
power  in  the  house  to  cnfiMrce  such  order. 

2.  That  the  House  of  Assembly  has  tiie  power,  as  a  power  necessary  to  its 
existence  and  the  proper  exercise  of  its  functions,  of  determining  judicially,  aU 
matters  touching  the  dection  of  its  own  members,  indudnig  therein  the  perfc^ 
mance  of  the  duty  of  the  retnmii^  officers  and  deputy  letmning  oSeera. 

3.  That  oomts  of  law  cannot  inquire  into  the  cause  of  oommiimeBt  by  M/f 
house  of  parliament,  nor  disohaige  nor  bail  a  person,  who  is  in  eiecuticn  ty  i^ 
judgment  of  any  other  tribunal ;  yet  if  the  commitment  should  not  praftss  fto^ 
for  a  contempt,  but  is  evidently  arbitrary,  unjust,  and  contrary  to  every  prine^ 
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oaiti?e  law  or  natural  justioe,  the  court  is  not  only  competent,  but  is  bound  to- 
ibfoge  tbe  party. 

•  That  a  commitment  by  either  house  of  parliament  may  be  examined  upon 
itum  to  a  writof  Aa&ecu  cotpiu. 

.  That  the  justices  here  as  well  as  in  England,  profess,  and  have  exercised 

power  to  issue  writs  of  Juiheas  corpui  in  matters  of  commitment  by  either 

ae  of  parliament. 

.  That  the  statutes  12th  Vict.,  c.  27,  and  14th  and  15th  Yict,  c.  1,  invest 

Ho>ipse  of  Assembly  with  power  to  punish,  by  imprisonment,  a  deputy  return- 

^oer  for  malfeasance  or  breach  of  privily.    5  L.  C.  Rep.,  p.  99,  Ex 

te  Lavoie,    In  vacation ;  S.  C.  Quebec ;  ^adgley,  J. 

*orbearing  to  oppose  Bill.    See  Contract,  Consideration. 

rdd,  That  a  commissioner  under  the  elections  act  14th  and  15th  Vict.,  c.  1, 

1^  ri^t  of  action  against  the  party  or  parties  on  whose  application  he  was 

ou^ed,  for  fees  due  him  as  such  commissioner.    X  Jurist,  p.  174,  McC^rd 

BMngham  et  al,    S.  G.  Montreal  \  Smith,  Mondelet,  Chabot,  J. 

iamf  case  on  the  merits.*    Held,  1.  That  the  fees  allowed  by  the  act  to  a 

uusnoner  are  assignable.  . 

L  If  the  party  contesting  an  election  and  the  sitting  fiember  join  in  applying 

a  commissioner,  they  are  jointly  and  severally  liable  for  his  fees.    2  Jurist^ 

iSL     S.  C.  Montreal ;  Snuth,  Mondelet,  Badgley,  J. 

Hd^,  1.  That  an  application  to  take  the  evidence  will  be  rejected  if  the  affi- 

•liti  of  the  sureties  are  insufficient.  ' 

2.  But  an  application  to  take  evidence  which  the  judge  commissioner  has 

Wd,  may  be  afterwards  received  and  acted  upon,  if  the  defect  be  corrected 

I  the  apf^cation  renewed  within  the  time  fixed  by  the  statute  for  the  making 

■ue^  application. 

•  Same  ruling  as  to  French  and  English  versions  of  the  statute,  and  the  words 
iperior  or  circuit  judge,"  as  in  the  case  of  Abbott  vs.  Bellingham,  ante, 

•  That  there  are  grave  doubts  whether  the  powers  conferred  upon  a  judge 
■nlsdoner  by  the  statute  of  1857,  are  sufficient  to  enable  him  to  appoint  a 
^y,  and  in  the  face  of  these  doubts  the  Quebec  judges  unanimously  decided 
W  desD.    JNbelde  7}ilfy  et  a/.,  Petrs.,  vs.  O'Farrelly  sitting  member. 

(^  1.  The  judge  applied  to  for  the  taking  of  evidence  has  a  right  to  decide 

^•Hm  sufficiency  of  the  recognizance. 

L  'That  he  stands  in  the  place  of  a  select  committee,  qtu>ad  the  evidence,  and 

>  m  xi|^t  to  limit  the  testimony  to  such  &cts  and  circumstances  only  as  hef  con* 

^^  are  validly  alleged  in  the  notice  and  answer. 

^«  A  general  allegation  of  bribery  and  intimidation  is  insufficient. 

^*  A  gneral  allegation  of  keeping  open  houses  is  insufficient. 

^<  A  general  allegation  that  more  than  200  illegal  votes  were  given  for  an 

V^ir  is  insufficient. 

^'  Agenenl  allegadon  that  a  great  number  of  persons  voted  twic^  is  insuffi* 

f*  Ageneral  allegation  that  several  persons  under  the  age  of  minority  voted;  i» 
•Orient. 

B 
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8.  A  general  allegatioD  that  the  dtting  member's  Totea  were  not  qnaliSed,  mi 
tliat  the  oonteatant's  were  qtialified,  is  insufficient. 

9.  The  evidence  of  the  returning  officer  that  the  contestant  was  a  candiiale 
was  refused. 

10.  In  the  absence  of  the  poll  books,  the  judge  will  grant  a  delay  to  pndhoe 
them. 

11.  A  list  of  voters  objected  to  not  served  with  the  notice,  nor  referred  tail 
it,  nor  forming  any  part  of  it,  tendered  to  the  commissioner  i^Aer  the  day  fir 
taking  evidence  had  been  fixed  and  had  arrived,  was  refused. 

12.  The  judge  commissioner  will  not  receive  and  take  down  evidence  de  kv 
€Me  upon  insufficient  allegations  in  the  manner  prescribed  in  Uie  12(Hh  seolioi 
of  the  election  petition  act  to  be  done  in  certain  cases,  for  there  is  no  ianecn- 
«ted  by  such  allegations.  Election  Reports,  p.  34,  McDougaiU^  Petr.,  vs.  Dm- 
«on,  sitting  member. 

Held,  1.  That  the  judge  applied  to  for  the  taking  of  cadence  has  no  ri^li 
bear  or  decide  questions  dMsing  upon  the  sufficiency  of  the  oondusioDS  of  Ike 
petition,  a  copy  whereof  is  fyled  before  him. 

2.  It  is  not  necessary  for  the  petitioners,  prior  to  obtaining  an  order  fiv  te 
taking  of  evidence,  to  prove  that  they  were  candidates,  and  had  fyled  their  did^' 
ration  of  qualification  with  the  returning  officer. 

3.  That  upon  an  application  being  made  to  a  judge  for  the  taking  of  evidaav^i 
he  has  a  right  to  hear  the  parties  upon  objections  to  the  validity  of  the 

4.  Security  to  the  amount  of  £200  is  sufficient,  although  the  petitka 
against  the  return  of  three  members.     Election  Reports,  p.  39,  PUMmtrndom  0f  oT  «-i 
Petrs.,  vs.  Allcyn  et  al,,  sitting  members. 

Held,  That  an  election  agent  has  no  action  against  a  candidate  for  eleotioal 
parliament,  to  recover  a  sum  of  money  as  the  value  of  his  services  without  i 
undertaking  on  his  part  to  pay.     3  Jurist,  p.  1,  Gnmard  vs.  Beaudry,    C. 
Montreal  ]  Smith,  J. 
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ACOOUNTINQ. 


Held,  That  the  action  pro  $ocio  is  an  action  of  account  and  partage,  andeiok 
co-partner  must  be  plainti£f  or  defendant  in  the  suit,  and  if  he  be  a  defendaP^ 
must  be  summoned :  service  also  in  this  action  on  one  co-partner  is  service  oa^ 
other,  and  proceedings  will  be  stayed  till  those  who  have  not  been  summoned,  o^ 
their  representatives,  have  been  made  parties  to  the  suit.  Alioin  vs.  CwiBUt* 
K.  B.  Q.  1816. 

Held,  That  where,  between  co  -partners  in  trade,  a  balance  is  struck,  an  aetioa  d 
<i$tumpiit  may  be  maintained.  If  no  balance  be  struck,  the  action  must  bo  ti 
account.     Robinson  vs.  Reffenstein,     K.  B.  Q.  1821. 

Held,  That  an  action  to  account  cannot  be  maintained  by  a  person  cliiBi>8 
a  right  to  a  share  in  a  partnership  business,  in  virtue  of  an  agreement  lUMbr 
which  he  was  to  receive  a  certain  portion  of  the  profits  as  a  salary  for  hisserfiiN^ 
when  he  has  broken  the  contract  by  withdrawing  himself  from  the  partoMiMP 
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before  the  ezpiiy  of  the  time  stipulated  in  the  i^reemeat,  and  before 
buflineaB  of  the  partnership  was  closed.  10  L.  G.  Rep.,  p.  304,  liiUer,  App., 
M,  Beep.      In  Appeal:  Lafbntidne,   C.  J.,  Aylwin,   Duval,  Monddet, 

[dd,  That  the  only  action  by  one  partner  against  the  other,  after  the  disso- 
m  of  the  partnership  to  regulate  their  rights,  is  the  action  pro  sociOf  and  not 
Atkm  in  damages  on  the  ground  that  one  partner  has  taken  possession  of  all 
partnerdiip  property.  1  Jurist,  p.  170,  BouthiUier  vs.  Tureotte,  8.  0. 
utreal;  Day,  Mondelet,  Ghabot,  J. 

leid,  That  one  oo-partner  cannot,  after  the  dissolution  of  the  firm,  sue  another 
Mfftner  to  render  an  account,  without  himself  offsring  and  tendering  an  account, 
vist,  p.  119,  Pepin  vs.  ChrisHn  dU  St,  Amour.  S.  G.  Montreal ;  Smith,  J. 
Sdd,  1.  That  a  partner  cannot  bring  an  action  of  assumpsit  against  his  late 
pirtner  aft;er  dissolution,  for  moneys  alleged  to  have  been  taken  out  of  the 
toenhip  and  not  accounted  for,  and  that  the  transfer  made  by  the  defendant 
hii  rights  in  the  late  firm  to  the  plaintiff,  subject  to  being  dischaiged  feom 
JKtj  and  kept  indemnified  by  plaintiff,  gave  no  right  of  action  as  brought. 
•  In  this  cause  the  court  decided  on  the  merits  of  the  action,  although  the 
ripticm  was  only  on  the  first  exception,  which  raised  the  points  decided  by 
jadgment.  4  Jurist,  p.  37,  Thurber  vs.  Filon.  S.  G.  Montreal ;  Monk,  J. 
[eld,  That  payment  by  a  partner  of  a  judgment  obtained  for  his  personal 
^  i^ainst  himself  and  his  co-partner,  jointly  and  severally,  liberates  his  oo- 
ner,  and  that  he  cannot  obtain  subrogation  against  his  partner,  but  must  bring 
<rtion  pro  socio  if  he  pretends  to  have  claims  against  him.  5  Jurist,  p.  96, 
Mc  vs.  TurcoUe  et  aZ.,  and  Legendrt  et  vir^  0pp.,  and  TurcotU  et  vir.  Inter.  G. 
(oDtreal;  Badgley,  J. 

GoNFEssioN — Admission. 

^eld.  That  a  partner,  aft«r  dissolution  of  the  partnership,  cannot  confess 
^ent  in  an  action  against  the  late  co-partnership,  and  that  such  judgment 
be  set  aside  on  an  opposition  hfin  d'annuUer, 

«m62e.  That  it  is  doubtful  whether  a  partner  can  validly  give  a  confession 
idgment  for  the  co-partnership  even  while  it  subsists.  11  L.  G.  Rep.,  p.  433, 
i  Camada  Lead  Mine  Co.  vs.  Walker  et  al.f  and  Steiven,  0pp.  S.  G.  Quebec ; 
•rt,J. 

iMj  That  the  admissions  on  /aits  et  articles  by  a  partner  after  the  dissolu- 
of  the  co-partnership,  are  binding  on  all  the  members  of  the  firm.    2  Jurist, 
91,  Fisher  vs.  Russell  et  al.     S.  G.  Montreal;  Day,  J. 
lontrary  held  in  Bowker  et  al,  App.,  ChancUer,  Resp.     S.  G.  Montreal ; 
d.  Bep.,  p.  12. 
Sm  Sale  to  One  Partner,  post. 

Greditors  or. 

leld,  That  the  effects  of  co-partners,  sold  under  execution,  are  not  liable  to 
litoTB  of  one  of  the  co-partners,  until  after  the  payment  of  the  partnership 
liton.  5  L.  G.  Rep.,  p.  388,  Moody  vs.  Vincent,  and  Hutchins,  0pp.  8. 
Montreal ;  Day,  Smith,  Mondelet,  J. 
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Held,  That  a  creditor  of  a  co-partnership  may  sue  any  one  of  ih»  eo-partans 
withont  having  first  brooght  an  action  against  the  eo-partnerdup.  Jbtor  etal 
Ts.  McDonald,    S.  G.  Montreal ;  (Smith,  J.,  dissenting.)    Cond.  Rep.,  p  68. 

Death  of  Pabtnib. 

Held,  In  an  acticm  on  note  whereone  of  two  pkintiffii,  oo-partoers,  dies  donag 
the  pendency  of  a  soit,  it  is  not  necessary  that  the  instance  shoold  betakniif  on 
behj^of  the  deceased,  where  the  canse  is  en  Hat  cTeire  jiM^ie.  2  Jmritty  p.  Itt, 
Burry  et  al.  vs.  ShepiUm  et  al.     C.  C.  Montreal ;  Badgley,  J. 

Dissolution — ^Attachmbnt. 

Held,  That  if  after  the  dissolution  of  a  partnership  any  part  oi  the  goods  &D 
into  the  hands  of  one  of  the  partners,  who  is  on  the  point  <^  converting  tkn 
to  his  own  use,  the  other  partner  cannot  recover  by  an  action  en  revatdUoim 
his  undivided  share  in  such  goods.  1  Rev.  de  Jar.,  p,  367,  MeOiUre  vs.  iM- 
2^.    K.  B.  Q.  1845. 

Dissolution  bt  Mabbiagb. 

Held,  That  a  co-partnership  is  dissolvable  by  the  marriage  of  a  female  psrtKr , 
and  the  action  pro  $ocio  lies  against  her  and  her  husband.  Antoine  vs.  Dattmte^ 
K.  B.  Q.  1816. 

Dissolution — ^Notiob. 


Held,  That  the  dissolution  of  a  partnership  without  particular  notice  to 
sons  with  whom  it  has  been  in  the  habit  of  dealing,  and  of  general  notice  in  iSk^* 
Oaietto  to  all  with  whom  it  has  not  had  dealings,  does  not  exonerate  the 
members  of  the  partnership  from  the  payment  of  debts  to  third  persons  not 
fied,  and  who  contracted  with  any  of  them  in  the  name  of  the  finn,  eithorliefi)^'^ 
or  after  the  dissolution.  Stuart's  Rep.,  p.  49,  Symes,  App.,  Sutherkind  et  a  •7- 
Resp.    In  Appeal,  1811. 

In  Spbcial  Gontbaot. 

Held,  1.  That  where  three  parties  contracted  to  supply  the  defendant  li^'^ 
stone,  and  an  action  was  brought  by  one  of  them  in  his  own  name,  in  damsg^^^ 
against  the  defendant  for  refusing  to  allow  the  contract  to  be  completed,  ^^^ 
the  action  could  not  be  maintained,  and  that  all  the  three  must  join  in  the  aetky^' 

2.  That  where  persons  join  in  a  particular  speculation  or  contract,  they  are  ^^ 
an  intents  and  purposes  co-partners,  and  must  all  join  in  the  action  fbr  da^ 
recovery  of  damages  for  a  l>reach  of  the  contract  9  L.  G.  Rep.,  p.  266,  Bo9p^^ 
vs.  McGreevy,     S.  C.  Quebec ;  Stuart,  J. 

Pabtneb's  Debt. 

Held,  That  partnership  property  is  not  liable  for  the  debts  of  any  of  theptft' 
ners  individually.     Stuart's  Rep.,  p.  437,  Montgomery ^  App.,  Oerrard  et  af- 
Resp.     In  Appeal,  1830. 

See  Plbadino,  Gorporation. 

New  Pabtneb. 
Held,  That  where  two  co-partnerships  associate  themsdvee  together  tf  ^ 
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npqtile  finoy  it  is  not  in  the  power  of  one  partner  to  retire  and  anbrt^talie 
»ther  in  his  place,  without  the  consent  of  each  individual  partner ;  and  thiatj.a 
IgHneiit  rendered  against  the  composite  firm  is  null  quoad  the  non-assenting 
partners.  1  Jurist,  p.  121,  MuIUtu  vs.  Miller ,  and  JicDonald  et  al.^  6pp. 
G.  Montreal;  Smith,  Badgley,  J. ;  Day,  J.,  dissenting. 
H^d,  1.  That  a  written  promise  by  one  partner,  in  ihe  name  of  his  firm,  but 
thout  authority  from  his  partners  to  receive  a  stranger  into  it,  is  not  bindiing 
oa  the  other  members  of  the  firm,  and,  semble,  that  even  silence  or  inao^oi|.on 
eir  part  would  not  amount  to  an  implied  sanction  of  such  promise,  altibo^g^ 
th  sanction  might  be  inferred  from  circumstances. 

2.  Soch  a  promise  to  take  a  person  into  partnership  at  a  specified  time ''  upon 
icrms  that  shall  be  mutually  satisfactory,''  but  containing  no  specifications  as.to 
fliditions,  share,  duration,  and  the  like,  affords  no  basis  for  the  agwAgumfn^  of 
images  for  a  breach  of  it.  . 

3.  That  a  motion  to  set  aside  a  verdict  and  dismiss  the  action,  or  grant  a  new 
tt^  is  r^ular,  and  in  accordance  with  the  practice  of  the  court. 

4  The  Superior  Court  has  the  power  of  appreciating  for  itself  the  evideoo^ 
duoed  before  the  jury,  and  if  the  verdict  be  not  sustained  by  the  evidence,  will 
it  aside  upon  a  motion  to  that  effect,  and  render  such  judgment  as  shidl  be 
itified  by  the  record. 

SembUy  That  immoral  conduct,  by  keeping  a  mistress,  or  frequenting  brothels, 
^  sufficient  justification  for  a  refusal  to  fulfil  such  promise. 
Sembky  Also,  that  one  partner,  a  defendant  examined  under  the  recent  statute, 
^  be  a  good  witness  tot  his  co-partners,  defendants,  any  objection  going  only 
us  credibility.  4  Jurist,  p.  329,  Higgin9on  vs.  Lyman  et  ah  S.  C.  Mon- 
id;  B(onk,  J. 

Proop  of. 

• 

\.  diaritable  institution,  founded  for  the  relief  of  the  poof,  appointed  delegates 
EMablish  a  savings  bank.  These  del^ates  appointed  a  president  and  directors 
c^  adopted  certain  regulations,  and  amongst  others  one  prohibiting  any  profit 
'the  officers  of  the  institution.  Deposits  were  received  to  be  repaid  with 
^rat^  and  promissory  notes  were  discounted  upon  the  credit  of  individuals. 
Nm  these  discounts,  a  percentage  was  taken  by  the  directors,  and  a  portion  of 
•  fimd  was  appropriated  to  their  own  use  for  their  services.  The  bank,  or 
■beas  so  established,  was  ultimately  closed  as  insolvent,  and  a  portion  of  the 
bts  due  as  special  deposits  was  bought  up  by  the  directors  at  a  composition  in 
^  £.  In  an  action  of  assumpsit  against  the  president  and  several  of  the  direc- 
*B,  by  one  of  the  depositors,  (who  had  been  one  of  the  above  mentioned  ddegatei) 
*"  the  full  amount  of  his  deposit : 

Bdd,  1.  That  without  reference  to  the  question  of  fraud,  ddit  or  quan^dit 
K  piendent  and  directors  had  become  traders  by  mixing  themselves  up  with  a 
Kamereial  banking  business,  and  were  jointly  and  severally  liable  to  such  deposi- 
f  for  jthe  amount  of  his  deposit,  and  that,  had  the  plaintiff  approved  of  ihe 
oeeedings  of  the  directors,  submitted  annually  at  meetings  of  the  depositors, 
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approyal,  obtained  by  means  of  false  statements,  oonld  not  operate  to  Ui  pee* 
jndioe. 

2.  That  the  charitable  institution  had  no  interest  in  the  matter,  ad 
quently  no  action  of  acoonnt|m>  tocio  for  or  agaihst  it  woold  lie. 

3.  That  the  president  and  directors  had  become  a  oo-partnership^  or  an 
porated  company,  and  that  the  action  was  properly  bron^t  against  any  one 
more  of  them,  under  the  provisions  of  the  12th  Vict.,  c.  45.    11  L.  C.  Rep.,  ^«  ^ 
293,  Prtvoit  et  al,  App.,  Allairty  Besp.    In  Appeal :  Lafontafaie,  G.  J.,  Aylwin 
Mondelet,  J. ;  Duval,  Badgley,  J.,  dissenting. 

Held,  That  it  is  competent  to  defendants  who  are  sued  as  co-partners  eanjiii^ 
on  trade  under  the  name  of  '^  The  Montreal  Bailway  Car  Company,"  to  prove 
under  the  general  issue,  that  the  company  was  a  joint  stock  company,  and  tha^ 
the  debt  was  a  debt  of  |he  corporation.  2  Jurist,  p.  192,  Edmon^tme  H  aL  m^ 
Ckild$  et  al    S.  C.  Montreal ;  Badgley,  J. 

Held,  That  where  one  of  two  co-partners  purchases,  in  the  way  of  his  tnd^  ^ 
it  must  he  prima  fade  presumed  that  he  buys  for  the  co-partnership;  ifhtmys 
nothing  to  the  contrary,  he  tacitly  holds  out  the  assurance  of  their  joint 
bility.    Bo$e  yrs,  JUelvine  et  al.     K.  B.  Q/1819. 

Held,  That  evidence  that  the  firm  of  a  co-partnership  is  A  B  &  C,  doei 
prove  that  the  co-partnership  is  composed  of  three  or  more  persons.    Ckk  afr 
Vexina  dk  Co,  vs.  Gervais.    K.  B.  Q.  1820. 

PbOOF  of — BSTWSSN  Pa&tnibs. 

Held,  1.  That  as  between  partners  themselves,  the  partnership  must  be  pror^^ 
by  writing. 

2.  That  sales,  even  under  the  10th  and  11th  Vict,  c.  10,  must  be  made  aoooc^ 
-ing  to  the  usual  course  of  business  and  for  cash,  unless  the  usage  of  their  iiL^^ 
justifies  the  giving  of  credit.  6  Jurist,  p.  134,  Beuudry  vs.  Lo^tammt^  ue^^ 
DavUy  Inter.     S.  C.  Montreal;  Smith,  J. 

RSQISTRATION  OP. 

In  an  action  for  penalty  against  a  shareholder  in  the  '*  Navigati<m  Gonpi^  J 
''  of  Three  Bivers  "  for  not  roistering  the  names  of  all  the  members  of  the  oo<^' 
pany  at  Montreal,  where  it  was  allied  the  company  did  business : 

Held,  That  under  the  statute  (12th  Vict.,  c.  45)  such  registration  wis  a^ 
necessary,  and  action  dismissed  on  a  declinatory  exception.  4  Jurist,  ^  &9w 
SMcal  vs.  Chenevert,     C.  C.  Montreal ;  Monk,  J. 

Held,  In  such  an  action,  that  there  is  no  prescription  under  the  62nd  Geo.  ^* 
c.  7,  intituled  ^'  an  act  for  limiting  the  time  during  which  penal  actions  auy  ^ 
'^  brought  in  the  courts  of  the  province,''  although  the  offiance  is  alleged  to  iB^ 
been  committed  five  years  since  and  over ;  the  offence  being  held  to  be  coatiBii^ 
from  day  to  day.     5  Jurist,  p*  54,  HandiUy  vs.  Morgan.    C.  G.  Montoea' ; 
Smith,  J. 

Held,  That  partners  who  have  fyled  a  certificate  of  partnership  continue  liat'^ 
after  the  dissolution,  if  they  omit  to  fyle  a  certificate  of  dissolution.  5  Jvii^' 
p.  335,  Murphy  vs.  Pctge  et  al.   S.  C.  Montreal )  Smith,  J. 
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Hddy  1.  That  where  partnen  have  registered  the  formatioii  of  their  eo-part- 
nhipy  bat  not  its  diasolutioD,  although  saoh  dissolution  is  by  notarial  deed,  one 
is  liable  for  debts  oontraoted  by  the  other,  under  the  same  partnership 
after  the  dissolution. 
2.  That  in  an  attachment  under  the  177th  article  of  the  ooutume  where  the 
ntfCDey  of  the  debtor  is  alleged,  the  affidavit  of  the  plaintiff  will  be  held  suffi- 
&i  evidence  of  insolvency  unless  it  be  specially  denied.  6  Jurist,  p.  105, 
dkmm  vs.  Paige  ttah   8.  C.  Montreal ;  Monk,  J. 

RlOISTRATION  OF — PENALTY. 

In  an  action  in  the  Circuit  Court,  Montreal,  for  a  penalty  of  £50  for  not  regis- 
ing  at  the  prothonotary*s  office  at  Montreal,  an  act  of  co-partnership  of ''  The 
riuBe  Rivers  Navigation  Co.,"  made  at  Three  Rivers ;  the  defendant  having 
domicile  at  Three  Rivers,  was  served  with  process  there  to  appear  at  Mon- 
nL 

Hflld,  In  the  Circuit  Court,  on  exception  deeUnaioire^  that  the  o(»npany 
ing  its  principal  seat  of  business  at  Three  Rivers,  was  not  bound  to  enregister 
MoDtreal. 

Ixk  Appeal  confirming  the  judgment.  That  the  whole  course  of  action  must 
IB  within  the  district  where  the  suit  is  brought  in  order  to  give  the  court  juris- 
tion.    12  L.  C.  Rep.,  p.  145.    Sinical,  App.,  Chenevert^  Resp.    In  Appeal : 
fantaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 
Same  case,  6  Jurist,  p.  46. 

Sali  to  Oni  Partnsb. 

9dd,  1.  That  a  vendor  who  sells  to  one  partner  in  his  own  individual  name,. 
1  upon  his  credit  and  responsibility,  has  a  right  to  recover  against  the  finn 
'vriiich  such  partner  is  a  member,  provided  the  firm  has  benefitted  by  the 
HMotioo,  and  although  the  vendor  was  ignorant  of  the  existence  of  the  partner- 
^  at  the  time  he  sold  the  goods. 

i.  That,  in  such  case,  answers  to  interrogatories  on /ait$  et  articUi  of  such 
"teer  to  the  effect  that  he  applied  the  goods  so  purchased  to  the  purposes  of 
t  firm,  are  not  only  admissible,  but  conclusive  evidence  to  bind  the  firm.    7  L. 

Itepb,  p.  451,  McOuire,  App.,  SooU,  Resp.  In  Appeal :  Lafontaine,  C.  J., 
''Iwm,  Duval.  J. ;  Caron,  J.,  dissenting. 

Kn  an  action  brought  for  the  price  of  goods  allied,  in  the  declaration,  to  have 
m  sold  and  delivered  to  the  defendant  personally,  the  defendant  pleaded  that 
^  goods  were  not  sold  to  him,  and  that  he  had  nothing  to  do  with  the  purchase 
Sept  as  the  agent  of  a  glass  company  then  m  operation,  to  which  company  they 
ite  sold;  the  plaintifb  were  allowed  to  amend  their  special  answer  to  this  plea 

adding  thereto  an  allegation  to  the  effect  that  the  defendant  was  a  partner  in 
«  said  glass  company,  and  that  his  plea  that  he  was  simply  an  agent  was  false : 

Hdd,  1.  That  even  if  it  were  established  that  the  defendant  was  a  member 

■dd  compsny,  as  alleged  in  the  special  answer,  no  judgment  could  be  rendered 
Siuist  the  defendant,  it  appearing  from  the  all^tions  and  admissions  of  the 
amtiffi^  that  the  action  should  have  been  brought  against  the  company. 
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2.  That  the  special  answer  was  in  contradiction  with  the  declaration,  andihit 
^e  action  most,  on  that  ground,  be  dismissed,  and  also  beoaose  die  nk  tad 
ddiTery  alleged  in  the  dechuation  had  not  been  proved.     12  L.  O.  Bqp.,  p.tt, 
OauU  et  al,,  vs.  Oole.    S.  O.  Montreal;  Monk,  J. 


PASSENOEBS'  LU60AGE. 
See  Carbibb. 


PATENT. 

Fob  Invbmtions. 

Held,  Thai  Littbbs  Patent,  for  an  invention,  granted  tinder  Her  Umj&if^ 
Privy  Seal,  in  England,  are  of  no  force  or  effect  in  Canada ;  and  the  palartm 
have  no  other  remedy  in  Canada  than  that  given  by  the  Provincial  Stetale  a 
that  behalf.  1  L.  C.  Rep.,  p«  130,  Adam$  vs.  Peel.  8.  0.  Montraal ;  Di^, 
Smith,  Mondelet,  J. 

Held,  That  Letters  Patent  issued  for  an  improvement  in  fire  engines,  wfaenbj 
greater  results  are  obtained,  are  valid.  2  L.  C.  Rq».,  p.  305,  Muir  vs.  Afiy. 
S.  C.  Montreal;  Day,  J. 

Held,  That  in  an  action  for  an  infringement  of  Letters  Patent  fyr  Lomr 
Canada,  the  all^tion  of  such  infringement ''  in  the  county  oi  Montroal"  iBnf- 
ficient.  2  L.C.  Rep.,  p.  311,  Proioaevs.  Panuelo.  S.  C.  Montreal;  Day,yiB* 
felson,  Mondelet,  J. 

Held,  That  in  an  action  for  infringement  of  Letters  Patent  for  an  invaitioB,^ 
is  sufficient  to  set  out  in  the  declaration  the  granting  of  the  Letters  Patent  n 
favor  of  the  plamtiff,  with  their  date  and  tenor,  without  alleging  compliance  vtt 
the  formalities  pointed  out  by  the  statute  to  entitle  the  plaintiff  to  obtain  nA 
patent.    8  L.  G.  Rep.,  p.  297,  Bemier  vs.  BeHiveau.    S.  C.  Montreal ;  D^,' 

Same  case,  2  Jurist,  p.  289. 

Same  ruling  in  Bemier  vs.  Beaucheminj  2  Jurist,  p.  193. 

Same  case,  5  Jurist,  p.  29. 

Held,  That  the  certificate  to  be  appended  to  Letters  Patent  for  an  inventioD 
conformably  to  the  6th  Wm.  4,  c.  34,  sect.  2,  must  be  givim  by  the  attoniey 
general,  or,  in  his  absence,  by  the  solicitor  general,  and  such  cwtificate  giveabj 
a  Queen's  Counsel,  renders  the  letters  patent  invalid.  1  Rev.  de  Jur.,  p.  I8&i 
Bellanger  vs.  Levesque.    K.  B.  Q.  1845. 

Held,  That  where  the  jury  found,  in  an  action  for  infringement  of  le^ 
patent  for  an  invention,  that  the  plaintiff  was  not  the  first  and  true  inventor,  tt>^ 
the  invention  was  previously  discovered  and  made  known  by  anothor,  and  i^^ 
the  pUintiff  had  suffered  no  damage,  the  court  will  not  dhtnrb  the  jaiig^^ 
dismissing  plaintiff's  action  on  the  verdict  of  the  jury.  12  L.  C.  RqsP*^' 
Ritchie,  App.,  Jb/y,  Resp.  In  Appeal :  Lafontwne,  C.  J.,  Aylwin,  Vvri' 
Meredith,  Mondelet,  J. 
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PATENT— CROWN  LANDS. 

.  That  the  writ  of  $cire/acia$  is  not  indispensable  to  the  revooation 
Mtent  for  lands,  and  that  in  the  present  instance,  the  Grown,  repre- 
the  Cfffioers  of  the  ordnance,  could  waive  the  remedy,  which,  by  law, 
9  her  royal  prerogative  to  repeal  the  letters  patent  by  a  writ  of  idre 
adopt  Uie  common  remedy  open  to  all  Her  Majesty's  subjects  in  that 
done  in  this  case  by  the  conclusions  of  the  exception, 
a  defendant  may,  by  exception,  invoke  the  nullity  of  the  title  set. up 
rerse  party,  without  proceeding  directly  by  action  or  by  incidental 
obtain  the  rescision  of  such  title.     1  L.  C.  Rep.,  p.  481,  Offieen  of 
fty'«  Ordnance  vs.  Taylor,    In  Appeal :  Rolland,  Pane^  Aylwin>  J. 
liion  of  Letters  Patent.    See  Registration  bt  Crown. 
?hat  a  writ  of  scire  facias  to  annul  letters  patent  will  be  refused  on 
I  that  such  writ  can  only  issue  at  the  instanccjof  the  Crown,  the  statute 
otherwise  in  Canada  having  been  repealed.     Cond.  Rep.,  p.  66,  Ex 
idis.    S.  C.  Montreal ;  Day,  J. 


PATERNIT]^. 


□>ENCE,  Competency. 
MAOES,  Seduction. 


PAUPER, 
on.     See  Motion  in  formd  pauperis. 


PAYMENT. 

ltion  op  Interest.    See  Bills  and  Notes. 
lOR.    See  Bills  and  Notes,  Payment  by  Error. 
)Ant.    See  Cession,  Payment,  Signification. 
T.    See  Evidence,  Receipt. 
EADING,  Payment. 


PENALTY. 

Penal  Statutes. 

That  in  an  action.of  damages  for  the  non-performance  of  a  special  agree- 
hidh  a  penalty  is  stipulated  to  be  paid  by  the  party  failing,  the  penally 
be  considered  as  stipulated  damages,  and  therefore  whatever  leap  is 
have  been  sustained,  whether  above,  below,  or  equal  to  the  penalty,  4ie . 
rill  have  judgment  for  such  loss  Mure  et  alj  Pltfs.,  Wel^  et  al,  Defts. 
?p.,  p.  61.    Sewcll,  C.  J.,  1810. 
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Held,  That  a  sum  fixed  by  way  of  penalty  in  ease  ot  noB-perfhnMMi  of 
a  oontract,  cannot  be  considered  as  preliqnidated  damages  if  it  it  not 
itated  to  be  80.    PcUtermm  va  Farran,    K.  B.  Q.  1811. 

Held,  That  where  the  plaintiff  demands  the  amount  of  stqwililei 
he  affirms  the  oontraety  and  consequently  cannot  call  on  the  deAndast  Id  idoi 
any  sums  of  money  advanced  or  paid  by  the  plaintiff  on  ezeoation  of  the  eoilnet 
on  his  part.    Patter$on  et  cd.  vs.  Canant,    K.  B.  Q.  1819. 

Held,  That  costs  may  be  awarded  in  a  ^i  tarn  action,  and  thai  two  witMMi 
speaking  to  different  breaches  of  the  statute  are  sufficient.  Auttf  pd  tarn  fi 
Fay.    K.  B.  Q.  1812. 

Held,  That  in  an  aotion  grounded  on  the  arriiof  171 1,  the  case  stated  ialhe' 
declaration  must  lie  within  the  letter  of  the  arrii^  it  beii^  a  penal  ststeto  lUflk 
may  operate  the  forfeiture  of  real  estate.    Dubo%»  ys.  OcUdweU,  BL  B.  Q.  IW- 

Held,  That  in  a  qui  tarn  aotion  for  a  penalty  for  practising  physio  withosft  i 
license,  two  witnesses  to'  different  acts  of  such  practice  is  sufficient  eridflDfla  fe» 
support  the  action.     PuizS  qui  tarn  vs.  Fay.     K.  B.  Q.  1812. 

Held,  That  a  defendant  cannot  be  arrested  for  the  amount  of  a  fBukjf 
incurred  for  an  offence  against  a  penal  statute.  Graham  vs.  TTAiffry.  KB. Q. 
1818. 

Held,  In  an  action  by  the  proprietor  of  a  toll  bridge,  in  damages,  ftr  ftnying 
persons  across  the  river  to  defendant's  miU,  that  the  aotion  will  lie,  and  iMtke 
penalty  given  by  the  10th  and  11th  Vict.,  c.  99,  (the  charter  for  the  brUlge)ftf 
to  the  informer.  That  the  only  thing  that  takes  away  a  oommon  law  resMdj 
would  be  a  specific  remedy  given  by  statute.  Leprohon  vs.  CKobenM.  Ooii' 
Rep.,  p.  90. 

Held,  That  a  laborer  counting  and  sorting  deals  for  his  employer  is  doCIUks 
to  the  penalty  imposed  upon  persons  culling  deals  without  being  duly  woAahA 
under  the  8ih  Vict.,  c.  49.  3  Rev.  de  Jur.,  p.  241.  The  Supervimnr  o/CfJkrtf 
App.,  Oagnon,  Resp.    In  Appeal,  Nov.,  1847. 

Penalty  for  non-registration  of  co-partnership.  See  Partnership,  B^p^ 
tion  of. 

Penalty  for  breach,  by  wife,  of  L.  C.  game  act.    See  Husband  and  Win* 

Penalty.    See  Arbitration. 

In  Arbitration  Bond.    See  Arbitration. 

See  Certiorari,  Roads. 


PEREMPTION. 

Held,  That  a  petition  for  peremption  d*in$tance  could  not  be  mid«  i«  ^^ 
Court  of  Appeals  without  a  certificate  from  the  clerk  of  the  oourt^  sttti«g»* 
date  of  the  last  proceeding.  .1  L.  C.  Rep.,  p.  89,  Lei  Damei  Bdif^ 
Uriulinei  vs.  Botterell.  In  Appeal :  Holland,  Aylwin,  Roes,  Angefs,  J. 

Held,  Thtii  peremptioji  cT instance  is  interrupted  by  service  on  the  defts»o 
of  a  notice  of  motion  for  the  rejection  of  a  report  of  arbitrators,  bcfbre  tb*  ^' 
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ii  OQ  die  pliintiff,  of  the  role  for  peremption.    1  L.  G.  Rep.,  p.  109^ 
JMmung  m  Batei.    S.  0.  Montreal ;  Dty,  Smith,  Mondelet,  J. 

HflU,  That  notioe  of  motion  for  peremption  cTinttance  received  by  one  of  two> 
AlenMjBy  after  the  elevation  of  a  previons  partner  to  the  bench,  is  sufficient.  & 
'j.  0.  Sep.,  p.  167,  Duioit  V8.  Dubois.  S.  0.  Montreal;  Smith,  Yanfblaon^ 
fenddet^J. 

Wliere  an  interlocutory  judgment  was  rendered  discharging  an  inscription  for- 
iMiiiilg  <m  the  merits  of  a  demande  en  garantie  as  premature,  inasmuch  as  judg- 
Bflal  oonld  not  be  rendered  until  the  cause,  in  the  declaration  of  the  plaintiff  ei^ 
wnmiie  aa  principal  j^aintiff,  was  decided  upon : 

HeU,  That  the  proceeding?  en  garantie  were  suspended  by  this  judgment^ 
ni  that  therefore  there  was  error  in  a  judgment  declaring  such  action  perimie,, 
B  BOtion  by  one  of  the  defendants  en  garantie,  9  L.  0.  Rep.,  p.  219,  Archam- 
miif  App.,  Btuhg^  Resp.  In  Appeal;  Lafontaine,  G.  J.,  Aylwin,  Duval, 
iendith,  J. 

Sbmo  case,  3  Jurist,  p.  222. 

Heldy  That  a  proceeding  in  a  cause,  made  by  a  plaintiff's  attorney,  after  service 
tt  him  of  a  rule  nieij  for  peremption  dPimtancey  and  before  the  return  of  the 
He,  will  not  prevent  the  peremption  being  declared,  and  the  action  dismissed. 
0  L.  0.  Rep.,  p.  20,  Famcun  vs.  Jogeh    S.  G.  Montreal ;  Berthelot,  J. 

Same  ease,  4  Jurist,  p.  128. 

Held,  That  the  peremption  cTtnitanee  cannot  be  invoked  in  the  case  of  an 
ifporition  fyled  by  an  hypothecary  creditor,  in  a  proceeding  for  ratification  of 
i4e^  there  being  no  ifutanee  pending.  11  L.  G.  Rep.,  p.  285,  Expart^  Robert- 
oaiaod  PoUock  et  al.  0pp.    S.  G.  Montreal ,  Smith,  J. 

Sime  ease,  5  Jurist,  p.  150. 

Held,  That,  on  sufficient  cause  being  shewn,  the  court  will  not  grant  costs  on 
^^fm^^tiom  d^imtance.  1  L.  G.  Rep.,  p.  494,  DeBleurg  vs.  Oauthier,  S.  G. 
fe^tieal;  Smith,  J. 

Same  ease,  5  Jurist,  p.  330. 

&eld,  That  in  the  absence  of  the  original  record,  it  is  not  competent  for  the 
'^tt  to  pronounce  peremption  d*in$tance.    2  Jurist,  p.  96,  Ihimer  vs.  Boyd. 

O.  Montreal ;  Smith,  J. 

fiMd,  That  a  motion  praying  that  the  action  be  dismissed  for  want  of  pro- 

^dings  during  three  years,  and  not  praying  that  it  be  declared  pMnUe,  is 

^Qgnlar,  and  will  be  rejected.      2  Jurist,  p.  221,  Peck  et  al  vs.  Murphg^  and 

i^yor,  dtc,  of  Montreal,  T.  S.    S.  G.  Montreal ;  Smith,  J. 

fidd,  That  peremption  d^instance  may  be  preserved  by  a  valid  proceeding, 

^de  after  service  of  a  motion  en  peremption,    3  Jurist,  p.  237,  Beaudry  vp. 

Hmguet.    S.  G.  Montreal ;  Mondelet,  J. 

BeU,  That  a  cause  will  be  declared  j>mm^  notwithstanding  the  plaintiff  has 
^  been  represented  in  consequence  of  his  attorneys  having  abandoned  their  pre* 
^rioo.  3  Jurist,  pi  283,.  New  City  Oas  Co.  vs.  Macdonnell  S.  G.  Montreal ; 
%7,  Smith,  Mondelet,  J. 

Held,  1.  That  where  the  defendant  dies,  the  mandat  of  his  attorney  ad  litenv 
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2.  That  the  time  for  peYemptioQ  does  not  run  daring  the  three  mopAs  md 
forty  days  allowed  the  heirs  to  deliberate  as  to  aooeptiDg  or  renoanoiiig  Mvne- 
•cessioa.    5  Jorist,  p.  331>  McKay  et  al.  vs.  Otrrord  et  aiL    8.  C.  Moalml: 
Monk,  J. 

Held,  That  the  death  of  a  j^aintiff  interhipts  peremptioiu  4  Jvziat^  p.  149, 
Tate  et  cd,  vs.  McNevin.    S.  G.  Montreal ;  Badgley,  J. 

Held,  That  a  role  for  peremption  will  he  granted  notwithstanding  the.  thv  of 
vseatioii  has  been  counted  to  make  up  the  three  years,  the  stofipage  of  tinenbr 
the  16th  Viet,  e.  194,  seet.  10,  not  being  applicable.  Beiuni  vs.  Pebp^  & 
O.  Montreal ;  Cond.  Rep.,  p.  31* 

Held,  That  peremption  cTinttanee  will  be  granted  nothwithstiading  la  a- 
soription  made  by  the  defendant  after  signiflteation  of  the  nw>tiaQ  en 
<o  Jurist,  p.  293,  Charleboxs  vs.  Baetien.    G.  G.  Montreal;  Monk,  J, 

GOSTS    ON. 

Held,  That  in  a  judgment  declaring  a  suit  perinUef  the  oouri  nu^ 
the  plaintiff  to  pay  the  costs  of  the  action.      8  L.  C.  Bqp^,  p.  54»  Chmd^ 
App.,  Ougify  Resp.    In  Appeal:  Lafentaine,  G.  J.,  Ajiirin,  Duval,  Oan%J. 

Held,  That  peremptioQ will  begranted  with  costs,  on  a^ertifieate  of  hstfn- 
-ceeding  by  the  prothonotary,  although  a  part  of  the  reoMd  mianng  wis  BOi|N- 
•duced.  1  Jurist,  p.  264,  Chapman  vs.  Aylen.  S.  G.  Montreal ;  Bay,  SMI, 
Mondelet,  J. 

Held,  That  in  cases  of  peremj^tian  eCinstanee  the  action  must  be  diauMi 
^adi  party  Paying  his  own  costs.  6  L.  G.  Bq».,  p.  97,  FtmnUer  vs.  Qiiihela 
Co,    S.  G.  Quebec;  Bowen,  G.  J.,  Meredith,  Badgley,  J. 

See  also  10  L.  G.  Rep.,  p.  382,  Turner  vs.  Lomae.  8.  C.  Quebae;  Tn- 
•chereau,  J. 

Held,  That  the  action  in  case  of  peremption  will  be  dismissed  with  ootla  1 
Jurist,  p.  264,  Mongeau  et  ux.  vs.  Turrenne  dit  Blanchard.  Day,  Smith,  Ikt 
•delet,  J. 

So  in  Oore  vs.  Gugy.    1  Jurist,  p.  264«    Same  judges. 

See  2  Rev.  de  Jur.,  p.  319. 

Opposition. 

Held,  That  an  opposition  is  subject  to  peremption  cTinUance,  3  JmilM' 
195.  Blacklmm  vs.  Walker,  and  Walker^  0pp.    S.  G.  Montreal;  BerthflMy^' 


PERJURY. 
JSke  Griminal  Law,  Perjury. 


PILOT. 
JSee  Ships  and  Shipping,  Pilot. 
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PLEADING. 

APPBASAMCI  and  DiFAtJLT. 

I,  The  delimit  day  or  tierHus  dies  post  is  tiie  third  Jtiridioal  day,  thii  retun^ 

;  inoladed.     Trntmaisoiu  vs.  Orant.    K.  B.  ^.  1809. 

T8.  Berubi.    E.  B.  Q.  1809. 

i,  That  in  taking  6fF  a  detfkolt  1  Os.  must  be  paid'  into  the  hands  of  the  pro* 

Tj.    Fbrtier  vs.  Serthier.    K.  B.  Q.  1810. 

\ei  vs.  Oontigw/.    K.  B.  Q.  1817. 

[y  That  if  a  party  sommoned  to  admit  or  deny  his  signature  does  not 

in  person,  or  by  Attorney,  the  signature  must  be  taken  pro  cmfeao. 

vs.  Hooker.    K.  B.  Q.  1811. 

I,  That  in  such  ease  an  appearance  by  attorney  is  sufficient.    AlK^on  vs. 

t.    K.B.  Q.  1811.  * 

I,  That  the  court  will  not  aHow  a  motion  for  the  benefit  of  a  defiuilt,  if 

mrs  that  the  defendant  was  not  called  on  the  return  day.    Ritchie  vs. 

.    K.  B.  Q.  1812. 

1,  That  the  eourt  will  set  aside  the  default  and  dismiss  the  action^  if  it 

ion  the  dilihM,  or  at  the  hearing,   that  the  defendant  has  not  been 

jBommoiied.    Shephctrd  vs.  Tbunaneottr.    K.  B.  Q.  1818. 

I,  That  the  appearance  of  an  api^caht  for  ratification  of  title  dates  ftom 

sentment  of  the  petition.    Ex  parte  Wood,    S.  P.  Montreal ;  Cond.  Rep.^ 

Articulation  op  Facts. 

I,  That  an  articulation  of  facts  which  contains  matter  not  to  be  found  m 
iding,  or  matters  admitted  by  the  pleading,  is  nevertheless  good.     8  L.. 
I.,  p.  154,  Eouleau  vs.  Bacquet.    S.  0.  Quebec ;  Bowen,  C.  J. 
0  effect  of  not  answering  arUculation  of  facts.    See  Plbadino,  Compen^ 

4  Jurist,  p.  284. 

1,  That  the  want  of  an  articulation  of  facts  by  one  party  oamiot  prevent 
er  party  from  proceeding  in  the  cause.  6  Jurist,  p.  61,  BUanger,  App., 
Elesp.    In  Appeal :  Lifontaine,  G.  J.,  Aylwin,  Duval,  Meredith,  Monde* 

I,  That  an  articulation  of  ftcts  deoying  '^  all  the  matters,  allegations  and 
"  contained  in  a  pleading,  will  be  rejected  on  motion.    6  Jurist,  p.  120,. 
«'  Bank  vs.  FdUcner^  and  0pp.    S.  C.  Montreal ;  Badgley,  J. 
Compensation,  post. 

Compensation. 

1,  In  an  action  by  the  Montreal  Provident  and  Savings  Bank,  on  a  notarial 
ion  fbr  moneys  lent,  that  the  defendant  could  not  set  up  in  compensation 
)f  money  transferred  to  him  by  depositors  in  the  bank,  when  the  bank  wab^ 
3it.  1  L.  C.  Bep.,  p.  110,  Montreal  Provident  cmd  Savings  Bank  vs. 
m.    8.  0.  Montreal:  Day,  Vanfelson,  Mondelet,  J. 
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Held,  That  an  aooommodation  indoraer  can  set  up  in  oompenaalion  agaiait  a 
bank,  plaintiff  in  the  cause,  all  salary  paid  by  j^aintiff  to  the  maker,  aa  oSeer 
of  the  bank,  subsequent  to  the  protest  of  the  note.  1  L.  C.  Bep.,  p.  116, 
Quebec  Bank  tb.  MoUon.    S.  G.  Montreal ;  Smith,  J. 

Held,  That  compensation  must  be  specially  invoked,  and  the  oonblanoiia  of 
«  plea  to  that  effect  should  be  special  and  pray  that  oompensation  be  doolaied 
to  have  taken  place.  The  judgment  of  the  court  below  confirmed  in  its  dU- 
pasitif  in  appeal,  and  the  plea  further  declared  to  set  up  matter  which  oouU  not 
be  pleaded  in  compensation,  the  debt  not  being  elaire  ei  lifwide  and  being  aba 
vugue.  1  L.  C.  Rep.,  p.  478,  Ougjf  vs.  Duchetna^.  Q.  B.  H<mtrenl ;  In 
Appeal.     Rolland,  C.  J.,  Panet,  Aylwin,  J. 

Held,  That  a  general  issue  is  waived,  when  fyled  with  a  plea  of  payment  or 
'Compensation.  1  L.  G.  Bep.,  p.  487,  Casey  vs.  Villeneuve,  C.  G.  Qnebee; 
Power,  J.  • 

Held,  1.  That  in  an  action  by  a  party,  indicated  in  a  deed  of  sale  aa  the  pefson 
to  whom  iheprix  de  verUe  of  an  immovable  shall  be  paid,  the  indication  depaiB" 
tnent  not  having  been  accepted  by  plaintiff,  will  be  dismissed  on  proof  of  a  pha  of 
^xmipensation  by  notes  held  by  the  defendant,  which  were  previously  made  by 
the  vendor. 

2.  That  the  registration  of  the  deed  by  the  plaintiff  does  not  afiisct  defcodant*! 
rights  in  such  a  case.  8  L.  G.  Rep.,  p.  221,  Seaver  et  ah  vs.  Njfe,  8.  G.  Moa- 
treal ;  Badgley,  J. 

Held,  That  in  an  action  for  work  and  labor  done  by  plaintiff  with  his  steamer, 
etc.,  the  defendant  can  set  up  in  compensation  damages  suffered  by  negligent  aad 
careless  towage,  nor  is  it  necessary  that  such  damages  be  claimed  by  incidentil 
demand.  6  L.  C.  Rep.,  p.  33,  Beaulieu  vs.  Lee.  S.  G.  Quebec ;  Stairty 
Gauthier,  J. 

Held,  That  a  debt  need  not  be  absolutely  elaire  ei  liquide  in  order  to  be  fe( 
up  in  compensation  against  a  notarial  obligation,  provid  ed  it  be  easily  proved^ « 
that  compensation  for  goods  sold  and  delivered  may  be  so  pleaded.    6  L.  C* 
Bep.,  p.  75,  Hall,  App.,  Beaudet,  Resp.     In  Appeal ;  Aylwin,  Mondelet,Bad|^       j 
ley,  J. ;  Lafontaine,  G.  J.,  dissenting.  j 

Held,  That  in  an  action  on  a  notarial  obligation,  a  claim  for  unliquidated  damig^ 
(from  non-delivery  of  brick)  cannot  be  set  up  in  compensation.  6  L.  C.  Sfl^f 
p.  491,  Chapdelaine  vs  Morrison.     S.  G.  Montreal;  Day,  Smith,  Badgl^*^* 

Held,  That  a  claim  which  is  not  founded  on  authentic  deed  cannot  be  aelip 
in  compensation  against  a  claim  founded  upon  such  deed,  notwithstanding  A* 
default  of  the  party,  plaintiff,  to  answer  the  articulation  of  fiu^ts  fyled  bj  A* 
defendant. 

In  Appeal :  That  the  default  to  answer  the  articulation  of  facts,  having  ^ 
effect  of  an  admiBsion  of  the  facts  allied,  the  claim  set  up  in  compensatioQ  bed*^ 
elaire  et  liquide  and  extinguished  the  adverse  claim.  10  L.  G.  Rep.,  p^> 
ArehambauU,  App.,  ArchambauU,  Resp.  Lafontaine,  G.  J.,  Monddet^  Ba^' 
ley,  J. ;  Aylwin,  Duval,  J.,  dissenting. 

Same  case,  4  Jurist,  p.  284. 

Held,  In  an  action  on  note  the  defendants  pleaded  that  at  the  time  the  00^ 
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e  doe  thepkiniiflbhad  in  their  possoagi<m  goods  bdoDging  to  the  defendant! 
Talne  of  the  note,  and  therefore  that  there  was  compensation.    Plea  over- 
on  demurrer,  there  being  no  debt  daire  et  liquide  set  np.    10  L.  C.  Rep., 
i,  J^a»  et  cd.  vs.  Hunt  et  al.    S.  G.  Quebec ;  Taschereau,  J. 
id,  That  where  there  is  evident  fraud  and  dol,  damages  may  be  set  up  in 
osaiion  against  an  action  for  the  price  of  an  immovable  sold.     3  Jurist,  p. 
n^ifoH  vs.  Leroux.    S.  C.  Terrebonne ;  Badgley,  J. 
Id,  That  upon  a  note  not  payable  to  order,  but  assigned  by  a  notarial  acte 
Ime  when  a  laiger  sum  was  due  and  owing  by  the  payee  to  the  maker,  an 
cannot  be  supported ;  the  claims  having  been  mutually  compensated  at 
lie  of  the  assignment.     Oibtone  vs.  Lee.    K.  B.  Q.  1814. 
Id,  That  a  debt  due  by  an  auctioneer  to  a  purchaser  at  auction,  who  knows 
he  seller  is  the  agent  for  another,  and  not  the  principal,  cannot  be  set  off  by 
f  compensation  against  the  price  of  the  goods  so  bought.     Rex  vs.  Mdvin, 
.  Q.  1819. 

Id,  That  damages  cannot  be  pleaded  by  way  of  compensation ;  but  where 
BDsation  can  be  urged,  it  should  be  pleaded  by  eoccepHon  peremptoire.  Bru- 
I.  Lee.    K.  B.  Q.  1812. 

lid,  That  a  judgment  may  be  compensated,  but  that  can  only  be  done  by 
ter  judgment,  or  by  a  debt  as  ''  claire  et  liquide  "  as  the -judgment  to  which 
qyposed,  and  contracted  after  the  date  of  the  judgment,  e.  y.,  a  debt  due  on 
trial  obligation.     K.  B.  Q.  Anonymous. 

bU,  That  a  judgment  which  a  defendant  might  have  pleaded  by  way  of 
nnsation  to  the  original  demand,  cannot  be  received  as  ground  of  an  opposi- 
&)S»  cTannuUer.  This  would  be  permitting  the  trial  of  the  merits  de  novo, 
m  vs.  Fay.    K.  B.  Q.  1814. 

eU,  That  where  an  action  was  commenced  by  the  executors  of  the  will  of 
tied  person,  on  notes  made^by  the  defendant  payable  to  them  in  their  quality, 
the  defendant  pleaded  compensation  by  a  debt  due  him  by  the  deceased,  an 
boot  debtor,  such  plea  will  be  maintained,  the  heirs  of  the  debtor  hmng 
n  up  the  initance  after  a  year  and  a  day,  and  being,  as  such  heirs,  respon- 
s&r  his  debts.  12  L.  G.  Rep.,  p.  202,  Most  et  al.  vs.  Brown,  and  Hardy, 
Iparrqnrise.     S.  G.  Quebec;  Stuart,  J. 

Ud,  That  a  debt  of  one  of  the  plaintiffs,  a  member  of  a  firm,  cannot  be 
^  b  compensation  against  a  debt  of  the  defendant  personally.  BaUon  vs. 
liorvtf.    S.  G.  Montreal ;  Gond.  Bep.,  p.  4. 

3dd^  That  a  plea  setting  up  a  debt  due  by  plaintiff  to  one  of  the  defendants. 
'  be  dismissed.  McFarlane  vs.  Bodden  et  al.  S.  G.  Montreal ;  Gond. 
h^37. 

I^loiiFiKSATiON  against  freight  for  damage  to  goods.  See  Ships  and  Ship- 
%  Fieight. 

Declaration. 

°^  That  interest  and  costs  must  be  asked  for  in  the  conclusions  of  the 
^'^'^tion,  otherwise  the  court  cannot  give  judgment  for  them  or  either  of  them, 
^  VB.  Anderton.    E.  B.  Q.  1811. 
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Hdd,  Tliftt  if  a  deduratioii  against  two  or  more  defendants,  does  notoonehide-' 
fyt  judgment  toUdatrtment,  it  cannot  be  so  awarded.  Tram  vs.  GocUnetal 
K.  B.  Q.  1812. 

Held,  That  in  an  action  by  an  heir  fbr  a  debt  due  to  his  ancestor,  the  detth 
of  the  latter  must  be  alleged  in  the  declaration,  otherwiae,  on  an  exception  i  h 
forme,  tlie  action  will  be  dismissed.    Bos$  vs.  Wtfie.    K.  B.  Q.  1820. 

Held,  That  in  an  action  in  which  the  law  directs  the  tenons  et  ahouHuaMtUy 
be  set  ftvtii  in  the  declaration,  it  is  not  sufficient  that  the  land  is  so  described 
that  the  deftsndant  must  necessarily  know  it.  The  description  must  be  soeb  u 
will  enable  the  court  ta  award  judgment  as  to  what  is  asked.  0*Conm)rn, 
Couture.    K.  B.  Q.  1821. 

Held,  That  in  a  declaration  for  the  price  of  real  property  sold,  it  is  notneoes- 
sary  to  allege  the  delivery  (tradition).  If  it  has  not  been  delivered  the  defend- 
ant must  all^  Uie/aot,  and  to  that  the  plaintiff  may  reply  by  denial,  or  by  u 
offer  to  deliver.     Larivi  vs.  Bruneau.     K.  B..  Q.  1817. 

Held,  That  what  is  omitted  in  the  conclusions  of  a  declaration  cannot  be  m^ 
plied  by  the  court.    PerrauU  vs.  Valli^es.    K.  B.  Q.  1820. 

Held,  That  if  the  defendant  appears,  the  non-service  of  a  copy  of  the  dedtfi' 
tion  will  only  authorize  the  defendant  to  move  for  a  copy,  and  that  the  role  to 
plead  should  date  from  the  day  of  service.  Monminny  vs.  Tappin.  E.  B.  Q. 
1820. 

Held,  That  a  declaration  on  a  bill  of  exchange  drawn  by  plaintiff  in  ftvor  oT 
C,  and  accepted  by  defendant,  which  allies  the  bill  was  not  paid  to  C,  wba 
"  returned  it  to  plaintiff,"  is  sufficient.  Demurrer  dismissed.  BowboUom  n. 
Scott,    S.  G.  Montreal ;  Gond.  Rep.,  p,  32. 

Held,  That  pleas  which  only  answer  part  of  the  demand  and  yet  condade  ibr 
the  dismissal  of  the  whole  action  will  be  dismissed  on  demurrer.  McDougdl  vs. 
Morgan.     S.  G.  Montreal ;  Day,  Smith,  Mondelet,  J,    Gond.  Rep.,  p.  8. 

•  DiFENss  IN  Droit. 

Held,  That  to  a  demand  en  reprise  dHnstanceforde  in  an  action  of  repflu&>- 
tion  de  meubles,  a  defense  en  droit  by  an  executor,  is  no  answer.  IcUeTS,  Shf-, 
Jierd,    K.  B.  Q.  1817. 

To  an  action  for  rent  on  a  lease  before  notaries,  setting  up  ihe  lease  for  a  J0(* 
of  the  house  and  premises  to  the  lessee,  in  consideration  whereof  the  ItfKe 
promised  to  pay  the  rent  (£230)  in  the  manner  and  at  times  specified  in  thehtse, 
the  defendants,  sureties  under  the  lease,  fyled  a  defense  en  droit  to  the  dedtft* 
ti(m,  on  the  ground  that  there  was  no  all^ation  that  the  lessee  had  raterednpoB 
or  enjoyed  the  premises,  or  that  the  lessor  had  fulfilled  the  obligations  biadi^ 
on  him  under  the  lease.  Defense  en  droit  dismissed.  1  L.  G.  Rep.,  p.  ffl; 
Pirrie  vs.  McEugh  et  al,     S.  G.  Quebec;  Bowen,  G.  J.,  Duval,  Meredith,  J« 

Held,  That  an  action  in  damages  against  several  defendants  for  breach  of  ood* 
tract  to  convey  a  rail,,  cannot  be  dismissed  on  a  defense  en  droit,  althoogb  the 
conclusions  of  tlie  declaration  are  for  a  joint  and  several  cond^nnation.  ft  I'* 
G.  Rep.,  p.  180,  Ranger  et  al,  vs.  Chevalier  et  ah  S.  G.  Montreal;  JhjfSBoAt 
Vanfelson,  J. 

See  B^NKBUPTOT. 
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Denial  on  Oa^ h« 

Beld,  That  under  the  judicature  act  of  1857,  sect.  87,  in  an  action  on  a  bond 
sged  to  have  been  made  by  the  defendant's  agent,  the  bond  is  a  writing  con- 
aplated  by  the  statute,  and  that  where  the  agent's  authority  is  denied,  an  affi. 
dt  as  to  such  authority  should  have  been  fyled  with  the  plea.  2  J  urist,  p. 
1,  Atty,  Gen.  pro  Heg.  vs.  McPherton  et  al,  0.  C.  Montreal ;  Badgley,  J. 
See  Bills  and  Notes,  Forgery. 

Departure. 

The  opposant  set  up  title  to  an  immovable  seized,  under  the  will  of  her  hus- 
Did ',  contestation  that  subsequently  to  the  will,  the  testator  and  opposant  had 
kde  a  donation  of  the  land  to  defendant ;  answer,  resiliation  of  the  donation 
Core  the  husband's  death  by  the  consent  of  all  parties  thereto. 
Held,  That  such  special  answer  could  not  be  set  aside  on  a  di/ense  en  droits 
invoking  a  different  title  from  that  alleged  in  the  opposition,  the  object  of  the 
£wer  being  to  show,  that  in  consequence  of  the  resiliation,  the  opposant's  title 
ider  the  will  had  revived.  8  L.  C.  Hep.,  p  209,  Romain  vs.  Dayal,  and  Jobin 
[^.  S.  C.  Quebec ;  Morin,  J. 
&e  Corpokation,  Election. 

Held,  That  allegations  which  form  the  chief  support  of  plaintiff's  action  must 
\  Bet  out  in  the  declaration,  and  cannot  be  pleaded  by  way  of  special  answer  to 
coeptions.  1  Jurist,  p.  39,  McGoeyy^,  Griffin.  S.  C.  Montreal;  Day,  Smith, 
[cndelet,  J. 

Held,  That  in  an  action  to  oblige  defendant  to  make  an  inventory,  where  the 
sfeodant  pleaded  he  had  made  one,  and  the  plaintiff  answers  by  a  debaU  d^in- 
^nUiirey  that  the  answer  is  a  departure.  Bates  vs.  Foley.  S.  C.  Montreal ; 
W  Rep.,  p.  108. 

The  plaintiff  brought  a  petitory  action  for  a  lot  of  land,  alleged  to  have  been 
n{Qired  by  him  by  deed  of  21st  of  January,  1856,  setting  up  no  other  title  in 
U  declaration. 

The  defendant  pleaded  that,  before  the  date  of  the  plaintiff's  title,  he  had 
^  in  possession  of  the  lot,  as  proprietor,  for  more  than  ten  years,  setting  up  no' 
itk 

The  plaintiff  was  permitted  to  fyle  a  special  answer,  in  which  he  set  up  ante- 
ior  titles. 

Held,  That  the  action  of  the  plaintiff  must  be  dismissed,  and  both  parties 
'Qtont  of  court,  each  parly  paying  his  own  costs,  on  the  following  grounds  : 

1.  Because  the  plaintiff  failed  to  establish,  in  evidence,  his  title  to  the  lot  in 
**iuier  and  form  as  set  up  in  his  declaration ;  and  because  his  rights  depended 
^  ft  poeseesion  and  claim  of  title,  anterior  to  that  asserted  by  him. 

2.  Because  the  plea  was  irregular,  and  insufficient  in  law,  failing  to  allege  with 
^ifioient  certainty^  an  adverse  title  in  defendant. 

3.  Because  the  issue  between  the  parties  was  irregular,  and  they  ought  not  to 
^^  been  permitted  to  proceed  to  evidence ;  and  because  the  evidence  taken  was 
'^warranted  by  the  pleadings.  10  L.  0.  Rep.,  p.  22,  Osgood,  App.,  Kdlam, 
^<    In  Appeal:  La&ntaine,  C.  J.,  Aylwin,  Meredith,  Mondelet,  J. 

T 
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Exception  X  la  Forms. 

Held,  That  service  of  process  cannot  be  made  in  tbe  nigfit.  1  Rer.  de  Jot., 
p.  44,  McGibhon  vs.  St.  Louis  dit  Lalampe.     K.  B.  Q.  1843. 

Held,  That  a  breach  of  contract  insufficiently  allied  most  be  pleaded  \tj 
exception  d  la  forme,     Pacaud  vs.  Hooker,     K.  B.  Q.  1811. 

Held,  That  in  actions  on  contract,  the  contract  most  be  set  forth  in  the  dedi- 
ration.     Simard  vs.  Maihurin.     K.  B.  Q.  1812. 

Held,  That  an  exception  d  la  forme  cannot  be  received  after  a  motion  for 
particulars.  Every  motion  is  an  act  of  submission  to  the  jurisdiction  of  the  covt, 
and  consequently  a  waiver  of  all  objections  to  the  form  of  the  summons  and  senioe, 
and  a  motion  for  particulars  admits  the  sufficiency  of  the  declaration.  Mwmt 
et  al,  vs.  Laliberti,     K.  B.  Q.  1810. 

Held,  That  on  an  exception  d  la  forme  pleaded  because  the  writ  of  summon  u 
in  French,  and  ought  to  be  in  English,  or  vice  versa,  the  defendant  must  set  forth 
the  time  and  place  of  his  birth.     Jone$  et  al,  vs.  Morin,     K.  B.  Q.  1812. 

Held,  That  the  want  of  intermediate  days  on  the  service  of  process  may  be 
pleaded  by  an  exception  d  la  forme.     Hunter  vs.  Dagenay,     K.  B.  Q.  1813. 

So  held,  and  that  the  action  will  be  dismissed  quand  dpretent,  on  such  eieqp- 
tion.     Irvine  et  al,  vs.  Perrault,     K.  B.  Q.  1819. 

Held,  That  if  in  the  declaration  there  are  material  omissions  or* blanks  left 
for  the  insertion  of  what  ought  to  have  been  stated,  the  court  will  maintain  a 
exception  d  la  forme.     Dallaireys,  Corriveau.     K.  B.  Q.  1819. 

Held,  That  in  an  action  of  revendication^  the  title  on  which  plaintiff  dauM 
must  be  distinctly  stated  in  the  declaration,  and  if  not,  it  is  a  good  cause  for  a 
exception  d  la  forme,     Pouliot  vs.  Soott,     K.  B.  Q.  1820. 

Held,  That  if  the  breach  of  a  contract  be  imperfectly  allied,  an  exoeptkm  i 
la  forme  is  the  proper  plea,  but  if  the  breach  is  not  at  all  alleged,  advantage  ntj 
be  taken  of  the  omission  by  a  defense  en  droit,  Wagner  et  al,  vs.  Farwu 
K.  B.  Q.  1811. 

Held,  That  misnomer  cannot  be  pleaded  by  exception  d  la  forme,  Simomtn 
vs.  Campbdl,     K.  B.  Q.  1818. 

Contra  in  Sharpies  vs.  Dumas,     In  Appeal,  1846. 

Held,  That  the  want  of  a  sufficient  affidavit  to  hold  to  bail  is  not  a  satjeet 
for  an  exception  d  la  forme.     Patterson  vs.  Hart.     K.  B.  Q.  1811. 

Held,  That  it  is  no  ground  for  an  exception  d  la  forme  that  the  sheriff  Si 
not  certify  the  copy  of  the  writ  of  summons  served  on  the  defendant.  TftZv* 
vs.  Arnold.     K.  B.  Q.  1817. 

Held,  That  a  plea  which  in  substance  states  that  the  defendant  is  not  A^ 
person  who  is  responsible  to  the  plaintiff,  is  (if  the  matter  be  pleaded  affirmativdy] 
unefin  de  non  recevoir,  and  not  unefin  de  nonproUder,  Campbdl  vs.  1%^- 
K.  B.  Q.  1820. 

Held,  That  if  the  notice  indorsed  on  a  declaration  be  irregular,  the  iireg*' 
larity  is  cured  by  the  appearance  on  the  return  day,  notwithstanding  an  ezeep* 
tion  d  la  forme,     Chamberland  vs.  Raymond,     E.  B.  Q.  1820. 

Held,  That  advantage  must  be  taken  of  an  irregular  incidental  demand  by  <" 
•exception  d  la  forme.     Turner  vs.  Whitfield,    E.  B.  Q.  1811. 
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bat  the  deeoripium  of  a  defendant,  resident  in  the  town  of  Sherbrooke, 
)f  the  Township  of  Orford,*'  is  sufficient,  inasmuch  as  that  town- 
diends  within  its  limits  the  part  of  the  town  of  Sherbrooke  where  the 
esided.  2  Jurist,  p.  39,  Mone  vs.  Brooks  et  al.  In  Appeal :  Lafi>n- 
,  Ajlwin,  Duval,  Caron,  J. 

hat  the  designation  of  defendant's  residence  in  a  writ  of  summons  as 
^aptiste/'  when  in  fact  he  resided  in  '^  St.  Jean  Baptiste  de  RouviUe  " 

2  Jurist,  p.  193,  Qigon  vs.  Hotte,     S.  C.  Montreal ;  Day,  J. 
bat  it  is  necessary  that  an  exception  h  la  forme  be  certified  as  a  '<  true 
r  the  attorney  pleading  it.   2  Rev.  de  Jur.,  p.  38,  Jacques  vs.  Roy  et 

Q.  1845. 

held  in  Dubord  vs.   Germain,   2  Rev.  de  Jur.,  p.  40.  E.  B.  Q. 

hat  on  an  exception  d  la  forme  pleaded  because  the  writ  of  sunmions  is 
wd  ought  to  be  in  English,  or  vice  versa,  the  defendant  must  set  forth 
d  place  of  his  birth.     GagtU  vs.  Bemier,     K.  B.  Q.  1819. 
lat  misnomer  cannot  be  pleaded  by  an  exception  to  the  form.  Stuart's 
,  Jones  vs.  McNaUji.     K.  B.  Q.  1811. 

hat  an  exception  d  la  forme  on  the  ground  that  the  summons  should 
n  the  language  of  the  defendant  will  be  dismissed.  3  Rev.  de  Jur., 
md  vs.  Joseph.    K.  B.  Montreal;  Pyke,  J. 

hat  service  of  a  writ  and  declaration  after  sunset  is  valid,  if  made 
it  of  the  clock  in  the  evening.  1  L.  C.  Rep.,  p.  27,  Robinson  vs. 
k,  S.  0.  Quebec;  Bowen,  Duval,  Bacquet,  J. 
hat  an  exception  h  la  forme  on  the  ground  that  the  bailiff  who 
writ  and  declaration  had  styled  himself  a  ^'  Bailiff  of*  the  Superior 
r  the  Circuit  of  Quebec  "  will  be  dismissed.  1  L.  C.  Rep.,  p.  40, 
vs.  Pozer.  S.  C.  Quebec ;  Bowen,  Duval,  Meredith,  J. 
le  12th  Vict.,  c.  38,  sect.  25,  an  exception  d  la  forme  was  dismissed 
it  being  fyled  with  an  exception  of  payment,  which  latter  exception 
>  have  waived  all  vices  of  form  in  the  process  and  declaration.  1  L. 
364,  Dubi  vs.  Pfvulx,  S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 
That  a  variance  between  the  original  writ  and  the  copy,  omitting 
er  the  word  ^^  ptre*^  in  describing  the  plaintiff,  is  a  nullity  which  can- 
oded  without  the  consent  of  the  defendant. 

in  such  a  case  it  is  not  necessary  to  inscribe  en  faux  against  the  bai- 
2  L.  C.  Rep.,  p.  110,  Theberge  vs.  Pattenaude,     S.  C.  Montreal ; 
Mondelet,  J. ;  Smith,  J.,  dissenting. 

bat  an  exception  h  la  forme,  in  which  it  is  allied  that  the  contents  of 
ting  purporting  to  be  a  copy  of  a  declaration  served  upon  defendant, 
lifferent  from  the  contents  of  the  original  declaration,  and  are  discon- 
ird,  and  unintelligible,  is  sufficient.  5  L.  C.  Rep.,  p.  98,  Doutre  vs. 
umI  and  Bytoum  Railway  Company,  S.  G.  Montreal ;  Day,  Sipith, 
J. 

.  That  in  an  action  by*  a  railway  company  against  a  stockholder  for 
sufficient  that,  in  the  heading  of  the  declaration,  the  plaintifb  take  the 
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of  damages  demanded.     6  Jurist,  p.  44,  Barbier  yn.  Vennor.     S.  G.  Hoitnii ; 
Badglej,  J. 

Held,  That  in  an  action  under  the  common  law,  for  sereii  yettB*  anent  af 
rent,  at  $100  per  annum,  the  Superior  Court  has  jurisdiction,  irrespeddfeof  tiia 
annual  rent  being  under  $200,  but  it  would  be  otherwise  under  tiie  km  mi 
loesses'  act.  6  Jurist,  p.  189,  FUheret  cU,  tb.  Vachan.  S.  0.  St  SdiohsifH^ 
Badgley,  J. 

See  Capias,  Affidavit. 

Answer  to. 

Held,  That  an  inscription  for  hearing  on  the  merits  of  an  eocception  decHiA* 
taire^  will  be  set  aside  on  motion,  there  being  no  answer  fjled  thereto.  6  L  C. 
Rep.,  p.  480,  Richard  vs.  The  Champlain  and  St.  Layprence  Railroad,  8.  G 
Montreal ;  DriscoU,  Peltier,  J. 

Exception  Dilatoirs. 

Held,  That  an  exception  dilatoire  founded  on  the  benefit  of  diseussioDeiiait  * 
bj  a  surety,  ought  to  be  decided  before  the  merits  of  the  case,  and  tktt  the 
enqutte  should  be  confined  to  the  facts  in  such  exception,  notwithstandiBg  All 
pleas  to  the  merits  were  fjled,  and  the  inscription  was  for  evidenoe  generaSf.  S 
Rev.  de  Jur.,  p.  169,  Ferrie^  App.,  Cunningkam  et  aly  Resp.  In  Ai^wil,1841 

Held,  That  cumulation  of  actions  must  be  pleaded  by  eoceepiion  Muritt, 
Belkinger  vs.  Desjardins,     K.  B.  Q.  1816. 

Held,  That  exceptions  of  division  and  discussion  must  be  speciaUy  pleaded  ttl 
demanded.     Pnt-de-vin  vs.  Miville.     K.  B.  Q.  1816. 

Held,  That  an  action  of  damages  for  seizure  of  goods  allied  to  hafe  bea 
illegally  imported,  may  be  stayed  by  exception  dilatoire  until  the  question  dht- 
feiture  or  non-forfeiture  (if  pending  in  the  Court  of  Admiralty)  be  deterauBei 
HartBhorne  vs  Scott  et  al.     K.  B.  Q.  1810.  • 

Same  case,  Pyke's  Rep.,  p.  5. 

Held,  That  on  a  plea  of  cfucumon  the  defendant  is  bound  to  advance  to  phB- 
tiff  such  sum  as  may  be  necessary  to  pay  the  expenses  of  discussion.  GaMff 
vs.  Morriset.     K.  B.  Q.  1821. 

Held,  That  in  revendication,  if  defendant  is  in  possession  as  a  lestee  of  i^ 
property  demanded,  he  must  plead  his  lease  by  exception  dilatoire.  Clement  n> 
Hamel.     K.  B.  Q.  1817. 

Held,  That  to  support  a  pica  of  litispendence  the  first  and  second  aotioi 
must  be  between  the  same  parties,  and  the  cause  of  action  must  be  the  sane^noi 
only  as  to  the  thing  demanded,  but  as  to  the  grounds  on  which  it  is  asked,  fi 
cannot  otherwise  be  maintained.     Voyer  vs.  Jugon.     K.  B.  Q.  1817. 

Held,  That  the  plea  of  litispendence  is  the  proper  plea  where  another  eM^ 
on  the  same  ground  and  between  the  same  parties,  is  pending  in  another  jtms- 
diction,  and  it  is  founded  on  the  foot  that  another  jurisdiction  is  already  tfsam 
of  the  cause.  When  both  causes  are  pending  in  the  same  court,  the  exeeptiOB) 
if  there  be  any  necessity  for  an  exception,  should  not  be  peremptory,  but  diltWI 
but  a  motion  to  stay  proceedings  is  the  better  course.  Racey  vs.  OUva.  K>  »* 
Q.  1821. 
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Dot  the  property  of  ihe  defendants,  '*  and  that  the  railway  iron  mentioned  in 
I  said  agreement  as  being  in  the  possession  of  the  said  Dickinson  at  Quebec 
remained  until  after  the  issuing  of  the  writ  and  the  fylingof  the  exceptions." 
eld,  That  exceptions  declinatoire  and  d  la  forme,  on  the  ground  that  the  ^ 
idants  had  no  domicile  and  no  property,  real  or  personal,  in  Lower  Canada, 
that  the  cause  of  action  arose  in  Upper  Canada,  must  be  maintained,  and  the 
D  dismissed.  9  L.  C.  Rep.,  p.  345,  Frothingham  et  al.  vs.  The  Brockmlle 
Ottawa  Rfiilroad  Co,,  and  Dickinson  et  aLy  T.  S.     S.  C.  Montreal ;  Ber- 

te  case  in  the  S.  C,  3  Jurist,  p.  252. 

he  plaintiff,  residing  within  the  district  of  Montreal,  sued  the  defendants, 

ent  in  other  districts,  in  damages  for  maliciously  and  without  probable  cause 

ing  affidavit  at  Three  Rivers,  charging  the  plainti^  with  obtaining  money 

tr  false  pretences^  and  procuring  a  true  bill  and  having  him  tried  at  Three 

;t8,  but  ailing  his  arrest  within  the  district  of  Montreal,  under  a  bench 

ant  from  the  court  at  Thr^  Rivers.  ^ 

lea,  That  the  court  at  Montreal  had  no  jurisdiction,  the  defendants  being 

iciled  in  other  districts,  and  not  having  been  served  with  process  within  the 

ict  of  Montreal,  and  that  the  cause  of  action  did  not  arise  within  the  district. 

dismissed.     10  L.  C.  Rep.,  p.  419,  Sinecal  vs.  Facjud  et  al.     S.  C.  Mon- 

;  Berthelot,  J. 

be  plaintiff  sued  the  defendant,  a  resident  of  Upper  Canada,  in  the  Superior 

*t  at  Montreal,  and  the  action  was  commenced  by  a  writ  of  saisie  arrU  in 

lands  of  the  Phoenix  Assurance 'Company,  whose  head  office  is  at  Montreal ; 

defendant  being  called  in  through  the  (J-azette,  appeared  and  pleaded  by 

ption  d  la  forme  and  exception  dilatoire, 

eld,  That  ihe  garnishees  appearing  to  be  indebted  to  the  defendant  on 

lay  the  writ  issjied,  the  plainti&  had  a  right  to  sue  in  Montreal.     Excep- 

dismissed.      11  L.  C.  Rep.,  p.  90,  Ch  ipnym  et  aL  vs.  Nimmo,  and  The 
nix  Am.  Co,y  T.  S.     S.  C.  Montreal;  Berthelot,  J. 

be  defendant  agreed  at  Three  Rivers  to  convey  wood  to  the  port  of  Montreal, 
lid  so,  and  there  sold  it,  and  on  being  sued  in  the  court  at  Montreal  for  the 
s  of  the  wood,  pleaded  that  the  cause  of  action  arose  within  the  district  of 
ie  Rivers.  The  contrary  was  held  by  the  court,  and  the  exception  dismissed, 
rist,  p.  100,  Richer  vs.  Mongeau,  S.  C.  Montreal ;  Smith,  Mondelet,  Cha- 
J. 

eld,  That  in  a  hypothecary  action,  the  cause  of  action  arises  in  the  circuit 
ein  the  land  hypothecated  is  situated,  and  not  where  the  obligation  is 
3.  4  Jurist,  p.  7,  Morkill  vs.  Caoanagh.  In  Appeal :  S.  C.  Sherbrooke ; 
aiy  C.  J.,  Smith,  J. 

eld.  That  where  an  obligation  was  made  in  the  district  of  Quebec,  the  cause 
stion  arose  there,  although  by  its  terms  the  money  was  payable  in  England. 
[i.  C.  Rep.,  p.  416,  Jackson  et  al.  vs.  Coxuoorthy  et  al,  S.  C.  Quebec ; 
hereau,  J.  * 

eld,  That  under  the  lessors'  and  lessees'  act,  the  jurisdiction  of  the  court 
be  determined  by  tiie  annual  rent  of  the  property,  and  not  by  the  amount 
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of  damages  demanded.     6  Jurist,  p.  44,  Barbier  i§,  Vennor.    S.  0.  Hcirtnd ; 
Badgley,  J. 

Held,  That  in  an  action  under  l^e  oommon  law,  for  newetk  yean*  ammr  of 
rent,  at  $100  per  annum,  the  Superior  Court  has  jurisdictioQ,  irreapeetife  rftk 
annual  rent  being  under  $200,  but  it  would  be  otherwise  under  fbe  icMr  ■! 
loesses'  act.  6  Jurist,  p.  189,  Fisher  et  al,  vs.  Vdchon.  S.  0.  St  Seholiili^ 
Badglej,  J. 

See  Capias,  Affidavit. 

Answer  to. 

Held,  That  an  inscription  for  hearing  on  the  merits  of  an  exertion  deobi- 
taire,  will  be  set  aside  on  motion,  there  being  no  answer  fyled  theireto.  6  L.  C. 
Rep.,  p.  480,  Richard  vs.  The  Uharnplain  and  St  Lay^rence  Bcdlroad,  8.  (I 
Montreal ;  DriscoU,  Peltier,  J. 

EXOEPTION  DiLATOiaS. 

Held,  That  an  exception  dilatoire  founded  on  the  benefit  of  diBemnondiiw* 
by  a  surety,  ought  to  be  decided  before  the  merits  of  Uie  case,  and  duA  tke 
enquite  should  be  confined  to  the  facts  in  such  exception,  notwithstandnig  (M 
pleas  to  the  merits  were  fyled,  and  the  inscription  was  for  evidence  genenBf.  t 
Bev.  de  Jur.,  p.  169,  Ferries  App.,  Cunningham  et  at,  Resp.  In  AjqpeililSil 

Held,  That  cumulation  of  actions  must  be  pleaded  by  exception  iSMn, 
Bdlanger  vs.  Detjardins,     K.  B.  Q.  1816. 

Held,  That  exceptions  of  division  and  discussion  must  be  specially  pleaded  wk 
demanded.     Pnt-de-vin  vs.  Miville,     K.  B.  Q.  1816. 

Held,  That  an  action  of  damages  for  seizure  of  goods  allied  to  hare  bea 
illegally  imported,  may  be  stayed  by  exception  dilatoire  until  the  questkm  of  ftr 
feiture  or  non-forfeiture  (if  pending  in  the  Court  of  Admiralty)  be  deterauBed. 
Hartshome  vs  Scott  et  al.     K.  B.  Q.  1810.  • 

Same  case,  Pyke*s  Rep.,  p.  5, 

Held,  That  on  a  plea  of  discusnon^e  defendant  is  bound  to  advance  to  pUi- 
tiff  such  sum  as  may  be  necessary  to  pay  the  expenses  of  discussion.  Oatthir 
vs.  Morriset.    K.  B.  Q.  1821. 

Held,  That  in  revendication^  if  defendant  is  in  possession  as  a  huee  d  Ae 
property  demanded,  he  must  plead  his  lease  by  exception  dilatoire.  Cleme^^ 
Hamel     K.  B.  Q.  1817. 

Held,  That  to  support  a  plea  of  litispendence  the  first  and  second  lotNi 
must  be  between  the  same  parties,  and  the  cause  of  action  must  be  the  siiDe,fiOt 
only  as  to  the  thing  demanded,  but  as  to  the  grounds  on  which  it  is  asked.  B 
cannot  otherwise  be  maintained.     Voi/er  vs.  Jugon.     K.  B.  Q.  1817. 

Held,  That  the  plea  of  litispendence  is  the  proper  plea  where  another  oiM^ 
on  the  same  ground  and  between  the  same  parties,  is  pending  in  another  jvtf* 
diction,  and  it  is  founded  on  the  fact  that  another  jurisdiction  is  already  warn 
of  the  cause.  When  both  causes  are  pending  in  the  same  court,  the  exceptiofii 
if  there  bo  any  necessity  for  aa  exception,  should  not  be  peremptory,  but  dii«toiy» 
but  a  motion  to  stay  proceedings  is  the  better  course,  i&toey  vs.  OUwi.  K*  »* 
Q.  1821. 
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Hdd,  Thftt  uoo-payment  of  ooets  of  a  former  action  cannot  form  the  subject 
f  an  exception  dUatoire.  Lynch  yb.  Fapin,  S.  C.  Montreal ;  Smitli,  Monde- 
it,  J. ;  Bay,  J.,  diflQaiting^     Cond.  Eep.,  p.  27. ' 

Held,  Tliat  litispendence  most  be  pleaded  from  the  service  of  the  writ  and 
9jt  bom,  the  day  of  the  return.  12  L.  C.  Bep.,  p.  447,  Bo»well  vs.  Lloyd  et  al. 
i  0.  Quebec ;  Stuart,  J. 

Held,  That  litispoaidence  in  a  foreign  court  is  no  bar  to  an  action  instituted 
I  this  province.  Stuart's  Rep.,  p.  558,  RumcU  et  al,  vs.  Field,  E.  B.  Q.  1833. 
Thf  t  there  is  no  appeal  from  a  judgment  on  an  exception  of  Utitpen- 
1  L.  C.  Rep.,  p.  411,  Dpnegani  vs.  Quesnel. 

Held,  1.  That  a  declaration  and  writ  fyled  in  the  prpthonotary's  office  with- 
at  a  return  of  service  cannot  support  a  plea  of  liti$pendence  in  a  suit  for  the 
yne  causes  of  action  betweeu  the  same  parties. 

2.  Where  a  case  was  caUed  d  tour  de  rdle  and  an  exception  dismissed  in  the 
beenoe  of  defendant's  attorney,  the  case  having  been  before  the  court  on  a  motion, 
pd  e»  ddihiri  until  the  day  when  judgment  was  rendered  on  such  motion,  and 
he  exception  was  so  dismissed  after  judgment  on  the  motion,  the  Court  of  Ap- 
leals  will  not  interfere  with  the  discretion  exercised  by  the  court  below.  6  L. 
}.  Sep.,  p.  4,  Stephens  et  al,  App.,  Tidmarshy  Resp.  In  Appeal :  Lafontaine, 
}.  J.,  Aylwin,  Daval,  Caron,  J. 

Held,  That  disctussion  must  be  pleaded  by  an  exception  dilatoire,  and  not  by 
i  peremptory  eocc^tion  en  droit  temporaire.  5  Jurist,  p.  102,  Noad  et  al.  vs. 
Vimexeter,     S.  C.  Quebec ;  Taschereau,  J. 

Held,  1.  In  fm  hypothecary  action,  thai  a  special  mortage  is  no  bar  to  an 
ixoepiion  of  discussion,  and  that  a  tiers  detenteur  sued  by  the  original  vendor, 
iHj  validly  plead  that  exception. 

8.  That  the  detenteur  cannot  in  such  acUon  claim  to  hold  the  property  till  hit 
mprovements  and  ameliorations  are  first  paid.  2  L.  C.  Rep.,  p.  455,  Price  vs. 
tU^cm,  and  McKay ^  Inter.    S.  G.  Montreal  \  Day,  Smith,  Mondelet,  J. 

Set  Plsadings,  Joindxe. 

Exhibits. 

Held,  That  an  opposant  &  fin  danmiUery  who  has  omitted  to  fyle  his  titles  to 
mmkies  seised,  will  not  be  allowed  to  fyle  them  afterwards  at  enqu^te,  4  L. 
}.  Bep.,  p.  126,  Major  et  al,  vs.  Baby,  and  Selby,  0pp.  S.  C.  Montreal ;  Yan- 
bboD,  Monddet,  J. 

Held,  That  a  defendant  who  objects  to  the  sufficiency  of  one  of  plaintiff's 
ixhibits,  should  not  move  to  reject  it,  but  for  delay  to  plead,  until  a  sufficient 
sdiibit  be  fyled.  1  Jurist,  p.  63,  Strother  vs.  Torrance.  S.  C.  Montreal ; 
Smith,  Mondelet,  Ohabot,  J. 

Held,  That  ao  action  will  not  be  dismissed  for  want  of  particulars  of  demand, 
mi0r  the  Shird  rule  of  practice,  even  when  a  defendant  is  detained  in  jail, 
Mcaose  a  detailed  statement  of  the  whole  of  the  demand  was  not  fyled  with  the 
ledaration,  but  consisted  in  part  of  an  item  for  <^  balance  of  account  rendered." 
^Jurist,  p.  187,  Henderson  vs.  JSnness.     S.  C.  Montreal ;  Smith,  J. 

Held,  That  wheie  the  partioolara  of  pbunti£rs  demand  are  not  disclosed  bv 
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Htpothetioax. 

Held,  Where  defendant  was  sued  as  haTing  been  commune  en  hieni  with  her 
deceased  husband,  and  a  plea  was  fyled  to  the  effect  that  she  was  married  in 
the  United  States,  and  that  therefore  ehe  was  not  commune,  but  that  if  she  had 
been  so,  then  that  she  had  renounced  the  plea,  will  be  dismissed  on  demimer 
as  being  hypothetical.  2  Jurist,  p.  250,  McFarlane .  ys.  Scriver,  S.  0. 
Montreal ;  Day,  Smith,  Yanfelson,  J. 

Inoidsntal  Deicanb. 

Held,  "  That  a  deed  was  fraudulently  obtained,"  cannot  be  jdeaded  as  mittv 
of  defence  in  the  action  founded  upon  it.  It  must  be  rescinded  by  an  ineideitd 
demand,  and  the  proceedings  stayed  until  that  is  determined.  BradfyYE,Bkk. 
K.  B.  Q.  1812. 

Held,  If  an  incidental  plaintiff  does  not,  on  the  face  of  his  demand,  show  tint 
soch  demand  is  connected  with  the  demand  in  chief,  the  incidental  deleodttt 
must  ayail  himself  of  this  omission  by  an  exception  as  to  form ;  if  be  does  nel^ 
but  answers,  he  waives  the  irregularity  of  the  proceedings,  and  admits  that  he  if 
rectui  in  curid,     Stuart's  Rep.,  p.  46,  Turner  vs.  Whitfield,     K.  B.  Q.  1811. 

Held,  That  a  claim  which  has  no  connection  with  the  demand  in  chief  eaaMt 
be  the  subject  of  an  incidental  cross  demand.  Lafleur  vs.  Mure.   K.  B.  Q.  ISli 

Held,  That  an  incidental  cross  demand  must  be  foiunded  on,  and  most  set 
forth  something  more  than  the  matter  pleaded  by  exception  to  the  demand  ii 
chief.     Dussauh  vs.  Stuart.     K.  B.  Q.  1816. 

Held,  That  in  an  action  for  work  and  labor  in  building  vessels,  where  die 
defendant  pleaded  want  of  skill,  and  fyled  an  incidental  demand,  this  was  held  to 
be  the  correct  course  of  proceeding.     Galameau  vs.  Maretie.   K.  B.  Q.  1818. 

Held,  That  if  the  rule  to  plead  upon  the  demand  in  chief  be  a  six  day  role, 
the  rule  to  plead  upon  an  incidental  cross  demand  will  also  be  a  six  day  rale. 
Fkunondon  vs.  Slupherd.    E.  B.  Q.  1813. 

Indiotment  Found. 

Held,  That  in  an  action  against  an  insurance  company,  an  exception  dilatrin 
alleging  that  a  true  bill  has  been  found  by  a  grand  jury  and  is  pending  agtiD^ 
the  plaintiff,  on  a  chaige  of  arson  with  a  view  to  defraud  the  defondants,  aadtW 
therefore,  all  proceedings  should  be  stayed  until  trial  on  the  indictment,  will  U 
dismissed.  7  L.  C.  Bep.,  p.  343,  McGuirty  Jr,,  vs.  Liverpool  dh  London  iv*^ 
mnce  Compamy.    S.  C.  Quebec ;  Meredith,  Morin,  Badgley,  J. 

Held,  That  in  an  action  of  damages  for  an  assault,  an  exception  statiiig  tW 
the  defendant  had  been  prosecuted  criminally,  is  not  a  valid  defence.  Fdtier^ 
MivilU.    K.  B.  Q.  1818. 

Intervention. 

Held,  That  a  third  person  cannot  intervene  in  an  action  ofcomplcMUe^^ 
ground  that  he  is  proprietor  of  the  soil  to  which  the  action  refers.  Pfi^  ^ 
•MiviUe.    BL  B.  Q.  1813. 

Held,  1.  That  an  intervention  which  does  not  disclose  any  interest  or  P^ 
in  the  intervening  party,  will  be  dismissed  on  motion. 
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2.  That  a  now  inscriptioii  is  not  neoessary  where  the  oaae  has  not  lost  ite  place 
on  the  roll.  2  L.  C.  Rep.,  p.  321,  Seymour  ys.  8t*  Julien,  S.  C.  Montreal; 
Day,  Smith,  Monddet,  J. 

Held,  That  an  intervening  party,  whose  intervention  has  been  allowed,  is 
entitled*  to  plead  to  the  merits  of  the  action  for  Uie  conservation  of  hb  rights, 
and  this  although  another  and  separate  issue  is  raised  on  the  intervention  by  the 
plaintiff  pleading  thereto.  3  Jurist,  p.  263,  Beaudry  vs.  Laflamme^  and  Davu^ 
Inter.     S.  C.  Montreal ;  Berthelot,  J. 

Held,-  That  an  intervention  by  an  indorser,  in  an  action  against  the  maker  of 
a  note,  setting  up  that  the  note  was  given  by  him  to  another  party  as  collateral 
aeeurity  for  a  ccms^nm^t  not  accounted  for,  and  was  transfeired  to  plaintiff  after 
due,  and  was  a  note  given  to  the  intervening  party  for  his  accommodation,  will 
be  maintained  and  the  action  dismissed.  Dtlide  vs.  McDonald^  and  McDonald 
Inter.     S.  C.  Montreal ;  Gond.  Eep.,  p.  52. 

Hdd,  That  an  intervening  parly  who  claims  payment  by  the  prothonotary, 
of  a  sum  of  money,  under  a  judgment  in  his  favor,  is  bound  to  give  notice  of  his 
a|yplioation  for  the  moneys  to  all  the  parties  in  the  record.  6  Jurist,  p.  2&, 
Giliespie  et  al,  vs.  Spray g^  and  divers  Inter.  S.  C.  MontreaJ;  Bow  en,  0.  J., 
Vanielson,  J. 

Held,  That  after  a  final  judgment  in  a  cause  in  which  there  are  several  inter- 
vening parties,  a  motion  by  parties  representing  themselves  to  be  the  universal 
legatees  of  one  of  the  intervening  parties,  deceased,  to  be  allowed  to  take  up  the 
hutanccj  will  be  rejected  as  not  being  in  accordance  with  the  procedure  and 
practice  of  the  court.  6  Jurist,  p.  29,  Gillespie  et  al,  vs.  Spragy,  and  divers 
LUer.    S.  0.  Montreal ;  Badgley,  J. 

Held;  That  a  petitioner  praying  to  be  allowed  to  appear  and  take  up  the  instance 
in  {dace  of  a  deceased  person,  will  be  allowed  in  the  first  stage,  simply  to  appear 
and  file  his  petition.  6  Jurist  p.  117,  Gillespie  et  al,  vs.  Spragg  et  al,,  and 
Jbnn  et  a/.,  Petrs.     S.  C.  Montreal ;  Badgley,  J. 

Creditor  allowed  to  intervene.    Pr^vost^,  No.  83. 

Joinder. 

Held,  That  every  oo-partner  in  a  mercantile  firm  must  be  a  co-plaintiff  bj 
name.     Morraugh  vs.  Huot.     K.  B.  Q.  1811. 

Held,  That  if  it  be  pleaded  by  exception  that  there  are  other  heirs,  such  plea 
must  name  them,  indicate  their  place  of  residence,  and  state  them  to  be  alive.  3 
Bev.  de  Jur.,  p.  395,  PagS  vs.  Carpenter.     K.  B.  Q.  1810. 

Held,  That  in  an  action  in  rem  all  joint  owners  must  be  joint  plaintifik  Bellei 
vs.  Allison  et  al.    K  B.  Q.  1812. 

Held,  That  two  distinct  actions  cannot  be  joined  in  one  declaration.   Gaynon 

vs.  Tremhlay.     K.  B.  Q.  1817. 

Held,  That  cumulation  of  actions  must  be  pleaded  by  exception  dilatoire, 

BeUanyer  vs.  Desjardins,     K.  B.  Q.  1816. 

Held,  That  if  the  {^intiff  states  in  his  declaration  that  he  is  proprietor,  and 

in  posseasion  of  a  lot  of  land,  but  concludes  en  complainte  only,  this  is  not  fk 

eomulation  of  ibepeiitoire  with  ibid  possesaoire,    Boiichette  vs.  Taschi.    K.  B. 

Q.  1820. 
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Held,  That  a  possessory  and  a  petitory  action  cannot  be  joined.  Trepanmtr 
vs.  D^ipuis.     K.  B.  Q.  1810. 

Held,  That  in  commercial  matters,  if  it  appears,  in  an  action  of  assampsit,  at 
the  trial,  that  the  plaintiff  has  a  pirtner  who  was  a  party  to  the  contract,  and  is 
not  a  party  to  the  suit,  the  action  will  be  dismissed  although  the  defendant  his 
not  pleaded  the  facts.  Stuart's  Rep.,  p.  122,  Pozer  et  al.  vs.  Clapham.  K. 
B.  Q.  1817. 

Held,  That  issue  must  be  joined  on  a  cU/ense  en  droit  before  the  case  can  be 
inscribed  for  hearing  on  such  dS/ense.  4  L.  C.  Rep.,  p.  175,  Tremblajfys,  Trm- 
hUiy,     S.  C.  Quebec ;  Duval,  Meredith,  J. 

Held,  In  an  action  agaiost  a  person  in  his  private  capacity  for  damages,  that 
acts  committed  by  him  in  such  capicity  cannot  be  joined  with  other  acts  done  in 
his  capacity  of  justice  of  the  peace.   9  f-i.  C.  Rep.,  p.  442,  O^Neily  A]^.,  Atwater^ 
Resp.     In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  That  an  exception  setting  up  that  the  allegations  of  the  deelaratioD  aie 
unfounded  in  fact  and  in  law,  and  then  going  on  to  set  up  facts,  is  irregular  and 
will  be  rejected.  1  Jurist,  p.  196,  AddUon  vs.  Bergeron  et  al.  S.  C.  Montreal; 
Day,  Smith,  Mo^delet,  J. 

Held,  That  cumulation  d' action  cannot  be  pleaded  by  a  preliminary  plea  a 
exception  d  li  forme^  but  by  a  plea  an  fonds.  1  Jurist,  p.  287,  Hunter  vb.  Dor- 
win.     S.  C.  Montreal ;  Day,  Smith,  J. ;  Mondelet,  J.,  dissenting. 

Held,  That  an  action  en  deliortince  de  dowaire  coutumier  is  an  action  of/Kl^ 
tage,  and  therefore  all  the  heirs  must  be  parties  to  the  suit.  Turcot  vs.  Drotk. 
K.  B.  Q.  1817. 

Held,  That  the  fact  that  all  the  persons  who  ought  to  be  joined  as  defendaoi* 
in  an  action  ex  contractu  are  not  parties  to  the  suit,  is  rightly  pleaded  bj  so 
exception  peremptoire  temporaire  in  which  those  to  be  added  must  be  named. 
Fraser  et  al.  vs.  Dunn  et  al.     K.  B.  Q.  1812. 

Held,  That  all  joint  owners  iif  an  action  in  rem  must  be  joint  plaintifr 
Bellet  et  at,  vs.  Alison.     K.  B.  Q.  1818. 

Held,  That  possessory  and  petitory  actions  cannot  be  joined,  and  the  rice  is 
not  cured  by  the  consent  of  parties.  Proof  ordered  on  the  possessory  part  rf 
the  action  only.   Trepannier  vs.  Dnpuis.  Sewell  C.  J. ;  Pyke'sRep.,  p.  24, 1810- 

Held,  That  in  an  action  en  partage  d'herediti,  all  the  co-heirs  must  be  partitf 
to  the  writ,  as  plaintiffs  or  defendants.  Laverdiire  vs.  Lauerdi^e.  K.  B.  Q- 
1816. 

Held,  That  if  a  debt  is  due  to  co-partners  in  trade,  all  of  them  must  joio  ib 
the  action,  for  if  it  appears  that  there  is  one  who  is  not  a  party  to  the  suit,  vis 
action  will  be  dismissed,  sauf  h  se  pourvoir.    McLeish  y8.  Lees.    K.  B.  Q.lBi^ 

Held,  That  in  an  action  on  torts,  each  and  every  of  the  perpetrators  maj  ^ 
sued  jointly  and  severally.     Felt  er  ys.  Miville.     K.  B.  Q.  1818.  • 

Held,  That  if  the  interest  of  several  parties',  entitled  to  any  debt,  be  joint,  iw 
not  several  as  well  as  joint,  they  must  all  be  co-plaintiffs.  A  widow,  thereftre, 
cannot  sue  alone  for  a  debt  due  to  her  and  her  deceased  husband  jointly,  if  tk^ 
be  a  will  and  an  executor.     Coup&iu  vs.  Chamberland.    K^  B.  Q.  1818. 

Held,  That  if  a  written  agreement  be  made  with  one  person  only,  and  9mJ 
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B  own  name,  that  person  must  bring  his  action  alone,  although  others  may 
intly  interested  with  him.  Gariepy  et  ah  ys.  Rochette,  K.  B.  Q.  1818. 
te  Damages,  Joint  and  Several. 

PARTNsasHiP,  Accounting. 
^    Pabtage. 
'   Fraud,  Insolvency. 
'   Evidence,  Parol. 

Joint  Pleas. 

eld,  Where  defendants  appeared  and  pleaded  a  joint  plea,  and  also  each 
>arate  plea,  that,  on  motion,  the  separate  pleas  will  be  dismissed  as  irregularly 
led.  Stephens  et  al.  vs.  Watson  et  aL  S.  C.  Montreal ;  Day,  Smith,  J. 
i.  Rep.,  p.  82. 

Language  of. 

:eld,  1.  That  under  sects.  86  and  87  of  the  12th  Vict.,  c.  38,  it  is  sufficient, 

pleading,  to  set  out  in  plain  and  concise  language  the  facts  relied  on,  to  the 

rpretation  of  which  the  rules  of  construction,  applicable  to  such  language  in 

ordinary  transactions  of  lite,  may  apply. 

.  The  nullity  of  a  deed  may  be  pleaded  by  exception  without  incidental 

and  or  direct  action. 

.  That  such  nullity  may  be  pleaded  at  any  time  by  exception  according  to 

rule  of  law  quoe  temporalia  sunt  ad  agendum^ perpetua  sunt  ad  excipiendum, 

I.  C.  Rep.,  p.  325,  Halcro,  App.,  Dtlesderniers,  Resp.     In  Appeal :  Panet^ 

win,  Mondelet,  J. ;  Kolland,  J.,  dissenting. 

NON  NUMERATiE  PeCUNI^. 

[eld,  That  to  a  written  contract  to  pay  money,  non  numeratce  pecunice  may 

'leaded  under  some  circumstances.     For  tier  vs.  Beaubien.     K,  B.  Q.  1809. 

\ 
NuMBEB  OF  Pleadings. 

eld,  1.  That  a  party  who  has  demanded  special  answers  to  his  exceptions  is 
iby  barred  from  moving  to  reject  them. 

That  it  is  lawful  for  a  defendant  whose  exception  has  been  answered  spe- 
fy  to  reply  specially  to  such  answer,  and  this  without  obtaining  permission  to 
effect.     12  L.  G.  Rep.,  p.  151,  Atty.  Gen,  pro  Reg.  vs.  Belleau,    S.  C.  Que- 

Taschereau,  J. 
eld, .  That  an  exception  to  matter  pleaded  by  exception  may  be  fyled  even 
r  the  ordinance  25th  Qeo,  3,  c.  2,  sect.  3.     Stuart's  Rep.,  p.  106,  Facquet 
iaspard.     K.  B.  Q.  1817. 

eld.  That  a  special  replication  cannot,  under  the  25th'  Qeo.  3,  c.  2,  sect.  13, 
rled  by  a  defendant  to  a  special  answer  of  the  plaintiff.     4  L.  C.  Rep.,  p. 

See  note,  p.  421,  Morrison  vs.  Kierskowski,  S.  0.  Montreal ;  Day,  Yan- 
n,  Mondelet,  J. 

eld,  That  a  special  replication  may  be  pleaded  to  an  answer  by  plaintiff  con- 
jDg  faots  not  stated  in  the  declaration,  and  this  without  first  obtaining  the 
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leave  of  the  court.    6  L.  C.  Bep.,  p.  159,  KienhowM,  A^.,  Hbrmoii,  Bop. 
Ib  Appeal:  Lafontaine,  C.  J.,  Aylwin,  Duval,  Garon,  J. 

Pabtioijlars. 

Held,  That  a  bill  of  particulars  is  in  Uie  nature  of  an  grtiaUation  de  /otto, 
but  it  is  also  a  confession.  Therefore,  although  it  may  be  amended  as  to  a  mere 
error,  it  cannot  be  amended  in  an  essential  matter  of  substance.  Btiffauiien^ 
Robinson.     E.  B.  Q.  1821. 

Held,  That  in  an  action  for  the  recovery  of  "  £20  lOs.,  balance  of  looont 
*^  acknowledged  and  admitted,"  the  plaintiff  will  be  obliged  to  fumii^  pirtiet- 
lars,  notwithstanding  his  declaration  that  he  relies  wholly  upon  the  acknowledge 
ment.     10  L.  C.  Rep.,  p.  77,  Labb4  vs.  McKenzie.    C.  C.  Quebec;  Stuart)  J. 

Payment. 

« 

A  plea  of  general  issue  was  fyled  with  an  exception  of  payment  of  the  note 
sued  for.  Neither  party  adduced  evidence,  and  judgment  was  rendered  for  plni- 
tiff,  on  the  ground  that  the  plea  of  general  issue  was  not  compatible  with  dx 
exception,  and  that  the  all^ations  of  the  exceptions  were  divisible,  and  exempted 
plaintiff  from  proof  of  the  note.  1  L.  0.  Rep.,  p.  360,  McLean  vs.  J^fcCormad, 
C.  C.  Quebec ;  Power,  J. 

Held,  That  a  plea  of  general  issue  is  wraived,  when  fyled  with  a  plea  of  pty- 
ment  or  compensation.  1  L.  0.  Rep.,  p.  487,  Casey  vs.  VtUeneuve,  G.  C. 
Quebec ;  Power,  J. 

Held,  That  payment  made  during  pendency  of  the  action,  cannot  be  set  ^ 
by  intervention  but  by  plea.  Such  an  intervention  dismissed  on  motion.  2  L.  C. 
Rep.,  p.  304.  Lyman  et  al.  vs.  Perkins.  S.  0.  Montreal ;  Day,  Yanflto, 
Mondelet,  J. 

Held,  That  a  plea  of  payment  alleged  to  have  been  made  at  different  periodi 
previous  to  the  institution  of  the  action,  but  without  stating  the  dates  u^ 
amounts  of  such  payments,  will  be'  dismissed  on  demurrer.  10  L.  C.  Bep.,p- 
194,  Les  Dames  Religieuses  VrsuUnes  de  Quibec  vs.  Ferry.  8.  C.  Quebec; 
Stuart,  J. 

Held,  That  a  plea  of  payment  may  be  pleaded  with  a  difeme  en  fait'  ^ 
Jurist,  p.  137,  Sarault  vs.  ElUee.    S.  C.  Montreal ;  Bac^ey,  J. 

Held,  That  in  an  action  ibr  work  and  labor,  proof  that  the  defendant  and  oiktf 
workmen  employed  by  the  defendant  were  paid  weekly,  and  that  the  pUi^ 
had  not  been  heard  to  complain  of  non-payment  is  sufficient  presumptive  prorf^ 
payment  against  a  stale  demande.     Bonneau  vs.  Chudie.     K.  B.  Q.  1819. 

Held,  That  where  goods  are  sold  on  credit  for  a  fixed  period,  the  term  dj^ 
ment  must  be  pleaded  affirmatively  by  an  exception  perempioire  temf^f^^ 
Racey  vs.  Stephenson,     K.  B.  Q.  1821. 

Patmbnt  by  unpaid  note.    See  Bills  and  Notks,  Prescripticm. 

Payment.    See  Opposition,  Affidavit,  Payment. 

See  Contraot,  Payment 
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Held,  That  where  the  issue  is  immaterial  or  informal,  the  court  will  order  a 
>Ieader.     Forbes  ts.  Atkinson.     K.  B.  Q.  1810. 

Held,  That  a  repleader  may  be  awarded  at  the  trial,  if  the  issue  taken  is  there 
ind  to  be  immaterial.     Vocelle  vs.  Faucher,     K.  B.  Q.  1818. 

Replication  to  General  Answer. 

Held,  That  such  replication  is  waived  by  the  consent  of  defendant  to  subse- 
ent  proceedings.  See  cases  in  note  where  court  set  aside  all  subsequent  pro- 
Mlings  for  want  of  such  replication.  ^  Jurist,  p.  288,  Greenshields  vs.  Gau- 
«r.     S.  C.  Montreal ;  Smith,  J. 

Held,  That  a  special  replication,  by  a  defendant,  to  the  special  answer  of  a 
intiff  is  irregular,  and  that  the  special  matter  will  be  rejected  on  motion,  where 
Bould  have  been  r^ularly  put  into  defendant's  plea.  5  Jurist,  p.  75,  Tor- 
nee  YS.  Chapman  et  al.     S.  C.  Montreal ;  Monk,  J. 

Held,  That  upon  a  rule  to  reply  to  a  plea  or  opposition,  if  the  replication  is 
t  fylM  in  time,  the  opposition  will  be  dismissed  on  motion.    Tremain  vs.  THu. 
B.  Q.  1821. 

Held,  That  defendant's  motion  to  discharge  an  inscription  on  the  merits,  for 
int  of  a  replication  to  plea,  plaintiff  being  foreclosed  from  fyling  it,  will  be  dis- 
issed.     Genier  vs.  Charlebois,     S.  C.  Montreal ;  Cond.  Brep.,  p.  1. 
Held,  That  a  replication  to  a  plea  is  necessary.     Boudreau  vs.  Gascon,     S. 
.  Montreal ;  Smith,  Mondelet,  J. ;  Cond.  Rep.,  p.  106. 
Spsoial  Answer.    See  Corporation,  Elections. 

Striking  from  Ftles. 

Held,  That  the  court,  on  account  of  the  revision  to  which  their  proceedings 
«  sabject  in  appeal,  will  not  take  the  pleadings  from  the  fyles,  but  leaving  them 
tere,  will  proceed  as  if  they  were  not  fyled,  if  they  are  irregular,  or  order  a  re- 
nder as  circumstances  may  require.     Wolff  y%.  Amiot.     K.  B,.  Q.  1812. 

Tender. 

field.  That  a  plea  of  tender  (offres  reeles)  must  offer  what  it  admits  to  be 
^  in  principal  and  interest  with  one  shilling  costs  sauf  d  par/aire.  Boucher  vs. 
^m.    E.  B.  Q.  1813. 
Q«ld,  That  in  an  action  to  compel  a  party  to  execute  a  deed  of  sale,  the  plain- 

la  not  bound  to  tender  by  his  action  and  deposit  in  court  the  purchase  money, 
^  partioulariy  if  the  defendant  pleads  that  he  is  unable  to  execute  the  deed. 
1^.  C.  Rep.,  p.  449,  Perrault  vs.  Arcand.  S.  C.  Quebec ;  Duval,  Caron, 
*^©dith,  J. 

Seld,  That  a  tender  of  principal  and  interest  after  the  issuing  of  the  writ^  but 
^re  service  of  it,  is  insufficient  without  a  tender  of  costs.    4  Jurist,  p.  310, 
^*^her  et  al,  vs.  Lemoine  et  al,     S.  C.  Montreal ;  Badgley,  J. 
^eld,  1.  That  a  tender  by  notaries  is  null  unless  it  sets  forth  in  detail  the 
'^reni  moneys  which  were  so  tendered. 
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•  2.  -That  the  execution  of  a  judgment  in  an  action  for  hprix  de  venU  will  be 
stayed  until  the  plaintiff  shall  have  fjled  at  the  greffe  security  in  the  ordiiuiy 
form  (e7i  lit  forme  vrdinaire)  against  mortgages  affecting  the  property  6  Jonst, 
p.  241,  Perms  vs.  Beitudin.     S.  C.  Montreal ;   Berthelot,  J, 

Tender  to  bailiff  declared  valid.  Prdvost^,  No.  31.  Confirmed  in  Appeal: 
Cons.  Sup.,  No.  19. 

Tender  into  court  i  action  for  money  against  clerk  of  oourt.  &eOpfioil 
OF  Court.   ^ 

Time  op  Fylinq. 

Held,  That  by  the  25th  section  of  the  Judicature  Act  (12th  Vict.  c.  38,) 
all  pleas,  whether  us  to  form  or  merits,  are  required  to  be  fyled  at  one  and  ik 
game  time,  within  the  delay  specified  in  that  section.  1  L.  C.  Bep.,  p.  157,  Tk 
British  Fire  and  Life  Insurance  Company  vs.  McCuaig  et  al.  In  Appeal: 
Stuart,  Punet,  Aylwin,  J.;  Rolland,  J.,  dissenting. 

Held,  'J' hat  pleas  to  the  merits  must  be  fyled  at  the  same  time  with  the(2^ 

feuises  aa  fonds  en  droit,  and  the  court  will  not  enlarge  the  delay  of  pleading  to 

the  merits  until  a  di/fnse  en  droit  to  the  declaration  has  been  disposed  m.    IL. 

C.  Uep.,  p.  216,  Firrie  vs.  McHugh  et  al.     S.  C.  Quebec  ;  Bowen,  0.  J.,Dnnl, 

Meredith,  J. 

Held,  That  the  eight  days  within  which  contestations  of  reports  of  distribatioB 
must  be  mude  are  not  juridical  days.    2  L.  C.  Rep.,  p.  9.    Ex  parte  Burrough 

Held,  Thit  where  a  motion  to  quash  a  writ  of  summons  has  been  takea  » 
dSlibire  and  dismissed,  the  defendant  will  not  be  allowed,  after  the  expiiy  of  tb^ 
four  Jays  mentioned  in  the  16th  Vict.,  c.  194,  sect.  21,  to  fylc  an  exception  hk 
forme,  the  del  ly  not  being  suspended  by  the  dilibiri.  4  L.  C.  Rep.,  p.  W, 
Mc  Far  lane  vs.  Worrall,  and  The  Officers  of  Her  Majesty's  Ordnance,  T.  S>  • 
S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  a  defense  en  droit  is  not  a  preliminary  plea  within  the  meuuBS 
of  the  21  St  section  of  the  16th  Vict ,  c.  194,  and  need  not,  therefore,  be  fjW 
within  the  four  days  fixed  by  that  section.  4  L.  C.  Rep.,  p.  156,  BeMtm  ^ 
Ryan.     S.  C.  Quebec ;  Bowen,  C.  J.,  Duval,  Caron,  J. 

Held,  That  an  exception  h  la  forme  fyled  on  i^i^  fifth  day  after  the  return  » 
the  action,  ih^fmrth  being  a  Sunday,  will  be  rejected  on  motion.  9  L.  C  B^ 
p.  231,  Br  ck  et  aL  vs.  Thiherge.     S.  C.  Quebec;  Stnart,  J. 

Held,  That  if  a  rule  to  plead  expires  in  vacation  and  the  plaintiff  does  ^ 
demand  a  plea,  he  must  move  in  term  for  leave  to  proceed  ex  parte.  Schol^ 
vs.  Fortier.     K.  B.  Q.  1821. 

Held,  That  if  a  bill  of  particulars,  which  is  ordered  in  term,  is  not  deliTefc' 
until  the  vacation,  the  rule  to  plead  expires  in  vacation.  James  vs.  Goudie-  ^ 
B.  Q.  1819. 

if 

Beld,  That  copies  of  pleas  fyled,  must  be  served  on  the  plaintiff's  attorneys; » 
not,  the  plaintiff  may  move  to  proceed  ex  parte.  Sinclair  vs.  White,  K.  B'  v 
1816. 

Held,  That  if  a  rule  to  plead  expires  in  vacation,  a  demand  of  plea  most  be 
made  before  a  foreolosore  can  be  fyled.     Lee  vs.  Whitfield  et  al.  K.  B.  Q*  ^^^ 
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Union  of  Oausss. 

)ld,  That  it  is  not  competent  to  unite  two  causes  between  the  same  parties, 
lc  ground  that  the  matters  in  contest  in  both  are  identical.  1  Jurist,  p.  249, 
ird  ys.  FerrauU.     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Writ — Service. 

elcL  That  if  an  application  be  made  to  compel  the  sheriff  to  return  a  writ 
jri  facias  before  the  day  fixed  in  the  body  of  the  writ,  the  court  will  not 
b  the  application  if  there  be  no  evidence  that  the  sheriff  has  actually  been 
y  of  some  neglect  or  omission.     Stuart's  Rep.,  p.  57,  Dorval  vs.  UEsper-  , 
.     K.B.Q.  1811. 

eld,  That  the  defendant  must  be  called  on  the  return  day  of  a  writ,  but  the 
and  declaration  may  be  brought  in  at  any  time  afterwards  during  the  day 
I  motion  of  either  party.  1  Rev.  de  Jur.,  p.  400,  Dalton  vs.  Sanders,  K. 
J.  1846. 

[eld,.  That  the  court  not  having  sat  until  half-past  eleven  o^clock  at  night 
the  7th  January,  1847)  the  return  of  a  writ  calling  the  defendant  at 
I  hour  was  insufficient  to  enable  the  plaintiff  to  proceed  ex  parte,  and  the 
on  was  dismissed.  2  Rev.  de  Jur.,  p.  48,  Citi/  Bank  vs.  Laurin,  Q.  B. 
ibec ;  Panet,  Bedard,  J. ;  Stuart,  C.  J.,  dissenting. 

[eld.  On  demurrer,  that  under  the  12th  Vict.,  c.  38,  a  writ  of  summons, 
ressed  to  any  of  the  bailiffs  residing  in  a  district,  wiU  be  valid  if  served  by 
iliff  only  appointed  for  such  district.     3  L.  C.  Rep.,  p.  194,  Titu  vs.  Martin. 
/.Quebec;  Bowen,  G.  J.,  Duval,  Meredith,  J. 

[eld,  That  the  court  at  Montreal  has  jurisdiction  over  a  defendant  served 
in  the  new  district  of  Bedford,  the  writ  being  the  commencement  of  the 
>n,  and  having  been  issued  before  the  proclamation  of  the  new  district.  8 
8t,  p.  26,  Montz  vs.  Ruiter,  S.  C.  Montreal ,  Smith,  J. 
'eld.  That  the  declaration  must  be  accompanied  by  a  writ  of  summons,  not- 
standing  that  the  defendant  has  appeared  by  attorney.  3  Jurist,  p.  &3, 
lor  vs.  ShUcal  et  ah    S.  G.  Montreal ;  Day,  J. 

eld,  That  a  writ  of  summons  addressed  to  any  of  the  bailiffs  of  the  S.  G. 
•he  district  of  Montreal  or  Richelieu,  there  being  defendants  in  both  districts, 
K>d,  and  that  two  original  writs  are  not  necessary.  5  Jurist,  p.  253,  Cruivre' 
t  vs.  Leandre  fils  et  ah     S.  G.  Montreal ;  Smith,  J. 

[eld,  That  a  writ  addressed.'^  to  any  of  the  bailiffs  in  and  for  the  District  of 
ontreal,"  is  not  null,  the  writ,  on  its  face,  showing  that  it  issued  from  the 
erior  Gourt,  Montreal.  *  4  L.  G.  Rep.,  p.  28,  Castle  vs.  WrigUy,  S.  G. 
itreal ;  Smith,  Yanfelson,  Mondelet,  J. 

[eld.  That  a  writ  addressed  '^  to  any  of  the  bailifife  in  and  for  the  District 
'  Montreal,  in  the  Province  of  Ganada  "  is  bad.  4  L.  G.  Rep.,  p.  29,  David- 
et  ah.  vs.  Perkins,  S.  G.  Montreal ;  Day,  Smith,  J.  See  note, 
leld,  That  service  of  a  writ  of  summons,  by  leaving  a  copy  with  the  book- 
per  of  the  hotel  where  the  defendant  usually  stops,  is  insufficient.  4  L.  G. 
3.,  p.  355,  McDonald  et  ah  vs.  Seymour.  S.  C.  Montreal ;  Day,  Smith, 
ndelet,  J. 
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Held,  That  Berrice  of  a  writ  of  summons  upon  a  defendant,  under  a  seikd 
envelope,  by  a  bailiff  who  is  ignorant  of  the  oontents  of  such  envelope,  u  ilkgiL 
8  L.  C.  Rep.,  p.  281,  Pwples  Bank  vs.  Gugy.  S.  C.  Quebec;  Bowen,  C.  J., 
Meredith,  Badglej,  J. 

Held,  An  exception  d  la  forme  on  the  ground  that  one  of  the  plaintifi  wv 
allied  '<  Kickard  "  instead  of  *^  Ricard  "  will  be  dismissed  on  motion.  iS  L.  C. 
£ep.,  p.  483,  Latour  et  al.  vs.  Masson.  S.  G.  Montreal ;  Day,  Smith,  Moade- 
let,J.  «   . 

Held,  That  a  summons  to  appear  ^'  before  our  justices  of  our  said  Superiu 
"  Court "  is  sufficient.  3  Jurist,  p.  306.  McFarlane  vs.  Befliveau.  S.  C. 
Montreal ;  Badgley,  J. 

Held,  1.  That  the  exhibition  by  the  bailiff,  of  the  original  pleading,  or  ptper, 
at  the  time  of  service  of  the  same  is  not  necessary. 

2.  That  whereby  the  copy  of  the  writ  served,  the  defendant  was  summoned  to 

appear  on  the  24th  April,  1860,  instead  of  on  the  24th  April,  1861,  as  in  tke 

original,  the  court  has  no  power  to  permit  the  plaintiff  to  amend  the  writ.  Motioi 

to  dismiss  exqtption  d  la  forme  dismissed ;  ulso  a  motion  to  amend  the  writ  "a 

'^faisant  $ignifier  au  defendeur  une  oraie  copie  da  dit  href  de  sommution  oripr 

<<  nal  "     12  L.  C.  Rep.,  p.  23,  BlaU  vs.  Lumpson.    S.  C.  Quebec;  Stuart, J. 

Held,  That  the  delay  for  fyling  an  exception  d  la  forme,  when  securitj  ftr 

ooets  is  demanded,  will  run  from  the  day  when  security  is  given.     5  L.  C. 

Rep.,  p.  199,  SmUh  vs.  MtrriU.     S.  C.  Montreal;  Day,  Smith,  Vanfelson,  J. 

Held,  That  an  exception  d  la  forme  setting  up  that  the  defendant,  described 

in  the  writ  and  declaration  as  pr6tre  et  curi  of  the  parish  of  St.  Jean  BaptUttf- 

ipatead  of  St.  Jean  Baptizie  de  RouoilU^  the  name  by  which  the  pariah  wm 

eftected,  is  sufficient,  the  description  in  the  writ  not  b^ing  shown  to  be  eno- 

■eousand  false.  8  L.  C.  Rep.,  p.  271,  Gig  ^n  vs.  Hotte.  S.  0.  Montreal ;  IhjJ. 

Held,  That  an  exception  d  la  forme  which  contains  erasures  and  mMiffd 

notes,  not  referr^  to  at  the  bottom  of  the  plea,  is,  nevertheless,  good.     10  L.  OL 

&ep.,  p.  399,  Blackiston  vs.  Rosa.     S.  C.  Quebec;  Taschereau,  J. 

Held,  Where  an  exception  d  Ui  firme  was  fyled  on  the  ground  that  the  deftid- 
4ant,  styled  in  the  writ  menut«ier,  was  ip  fact  a  *'  contractor  and  trader." 

1.  That  the  defendant  was  proved  to  be  a  me»<u«ier,  and  had  so  styled  Ut- 
self  in  authentic  deeds. 

2.  That  the  quality  of  contractor  {entrepresMxtr)  is  reooncilable  with  thai  rf 
menuisier.  Judgment  reversed..  10  L.  C.  Rep.,  p.  456,  Boucher  vb.  LemmM 
ei  al.    In  Appeal :  Lafootaine,  C.  J.,  Aylwin,  Duval,  MonddeU  J. 

Held,  That  an  eocception  d  la  forme  on  the  ground  that  the  bailiff  had  a^U 
himself  a  "  bailiff  of  the  Superior  Court"  without  adding  "  for  the  distriettf 
Montreal "  will  be  dismissed  on  the  ground  that  the  court  was  bound  to  bcv 
the  signature  of  ita  own  officer.  Bowbotham,  vs.  Soott.  S.  C.  Montreal;  Dq^ 
Smith,  Mondelet,  J.     Cond.  Rep.,  p.  2. 

Held,  That  the  four  days  for  fyling  an  exception  d  la  forme  ran  irtuk  As 
oase  is  en  (2e/i6^e.     McFarlane  vs.  Worrall.     S.C.Montreal;  Cond.  Sep.,  ^&    i 

Held,  That  an  exception  d  la  forme  will  be  maintained  on  proof  that  the  phiaiif 
hid  left  the  house  where  prooess  was  served,  and  gone  to  California  a  nontfi  brfp 
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16  service.    Kelton  vs.  3fa9M(m.    S.  C.  Montreal ;  Daj,  Smiih;  Hondelet/  J. 
lond.  Rep.,  p.  79. 

Held,  That  a  plaintiff  is  bound  to  know  his  own  name,  and  to  tell  it  to  defend- 
Dt.     Action  dismissed.     FaradU  ys.  Lamire.    S.  C.  Montreal ;  Gond.  Hep., 

I.    81.  m 

Held,  That  an  exception  d  Ja  forme  setting  up  service  of  process  at  six  o'clock 
1  the  morning,  will  be  maintained  and  the  action  dismissed,  the  rule  of  practice 
squiring  that  service  be  made  between  8  o'clock  a.  m.  and  7  o'clock,  p.  m, 
icFarlaneyB  Jam»e$on,     S.- C.  Montreal;  Cond.  Rep.,  p.  89. 

Held,  That  a  second  preliminary  plea  fyled  after  the  four  days,  and  aftfir  di»- 
liflsal  of  a  first  preliminary  plea,  will  be  dismissed  on  motion.  Cowan  vs.  Dar- 
mg.    S.  C.  Montreal;  Cond  Rep.,  p.  105. 

Held,  That  an  exception  d  la  forme  fyled  by  parties  not  styling  themselvefl 
efendants  cannot  l^ally  be  jdeaded.  Exception  rejected  on  motion.  1  Jurist, 
«.  84,  Orinton  vs.  Montreal  Steamship  Company,  8.  G.  Montreal;  Smith, 
If  ondelet,  Chabot,  J. 

Held,  That  the  merits  of  an  exception  d  la  forme  cannot  be  tested  on  a  motion 
0  dismiss  it.  1  Jurist,  p.  99,  Clarke  fit  al.  vs.  Clarke  et  al.  S.  C.  Montreal; 
Smith,  Mondelet,  Chabot,  J. 

Held,  1.  That  a  plaintiff  may  set  up  new  facts  to  shew  that  defendant  cannot 
ivail  himself  of  his  exception  d  la  forme. 

2.  The  sufficiency  of  these  facts  cannot  oe  tried  on  motion  to  reject  plaintiff's 
loswer.  1  Jurist,  p.  178,  The  Beacon  Company  vs.  Whyddon,  S.  G.  Mon- 
4P8d ;  Day,  Smith,  Mondelet,  J. 

Held,  That  an  exception  d  la  forme  setting  forth  that  defendant  is  described 
la  of' '  St.  Hyacinthe  "  simply,  whereas  he  lives  in  the  parish  of  '<  St.  Hyacinthe 
e  Coofeeseur,"  and  that  there  are  three  dbtinct  places  in  the  district  of  Montreal, 
IBOwn  respectively  as  the  town  of  St.  Hyacinthe,  the  parish  of  St.  Hyacinthe, 
nd  the  parish  of  St.  Hyacinthe  le  Gonfesseur,  is  bad  in  law.  *1  Jurist  p.  183, 
^^ym in  ei  al.  vs.  Chamird.     S.  G.  Montreal ;  D.iy,  Smith,  Chabot,  J. 

Held,  That  irregularities  and  informalities  in  a  Maiiie  arrit  after  judgment 
lannot  be  attacked  by  exception  d  la  formt,  3  Jurist,  p.  93,  Molum  vs.  Bvr- 
VM^Af ,  and  Bauk  of  Montreal,  T.  S.     S.  C.  Montreal ;  Badgley,  J. 

Hekl,  That  service  of  process  ad  respondefuium  at  the  last  domicile  is  not  good. 
OMicell  vs.  Moffatt.     K.  B.  Q.  1809.  ^ 

Held,  That  there  must  be  an  intermediate  day  for  every  five  leagues  of  dis- 
tanoe  on  service  of  process  ad  respondendum,  "HamilUm  vs.  Beaucher,  K.  B. 
Q.  1810.  ^ 

So  in  Po\din  vs.  Plante.     K.  B.  Q.  1819. 

Held,  That  the  defendant  in  a  reprise  dinstance  foreie  must  be  called  into 
^  eanae  hy  j^TooeaB  ad  respondendum.     Taschi  y%.  Levasseur.    K.  B.  Q.  1811. 

So  with  agarant  simple.     Oauthier  vs.  Tremblay,     K.  B.  Q.  1811. 

Held,  That  service  of  process  at  an  elected  domicile  is  good  if  it  is  stipulated 
m  the  contract  on  which  the  suit  is  foiinded,  that  such  service  shall  be  valid. 
(Matt  vs.  McNabb.    K.  B.  Q.  1811. 

Held,  That  the  omission  of  the  ooonty  or  pariah  (in  whioh  procesB  od  rttpon- 
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dendnm  has  been  served)  in  the  sheriff's  return,  is  not  a  nuBUi  d^exfioii, 
Lambert  vs.  Rohergt,     E.  B.  Q.  1813. 

Held,  That  a  retnm  of  service  at  the  domicile  of  defendant  without  sayog 
that  the  officer  spoke  to  any  pe^n,  is  no  service  in  a  default  cause.  Clout  n. 
Bragg.  '  K.  B.  Q.  1818. 

Held,  That  service  upon  a  '*  growing  person  "  is  no  service,*  a  growing  penm 
may  be  a  child  of  an  hour's  age.  There  is  no  certainty  in  the  description.  Per- 
vault  vs.  Bin.     K.  B.  Q.  1820. 

H^d,  That  a  return  of  service  of  process  adresp,  upon  a  grown  person  on 
the  timber  attached,  is  no  service,  and  cannot  be  proceeded  upon.  McDonald 
vs.  McDoneU.    K.  B.  Q.  1811. 

Held,  That  upon  process  ad  retp.  returnable  in  a  preceding  term,  no  rnk 
upon  the  sheriff  to  make  a  return  will  be  allowed  if  the  writ  has  been  fyled. 
Fielders  vs.  Eogt,     K.  B.  Q. 

Held,  That  the  rule  of  practice  which  requires  the  plaintiff  to  indorse  npoD 
a  writ  of  capias  ad  resp,  the  sum  for  which  bail  is  to  he  taken  is  only  directoij 
to  the  sheriff,  and  if  it  be  not  obeyed,  the  omission  does  not  operate  a  nuUitl 
d' exploit.     Fitzgerald  vs.  FllU.     K.  B.Q.  1818. 

Plbadino — Gbnbrally. 

Held,  That  a  defendant  may,  by  eodeptian,  invoke  the  nullity  of  his  adversaiy's 
title,  without  an  action  or  incidental  demand  to  rescind  the  same.  1  L.  0. 
Rep.,  p.  481,  Officers  of  Her  Majesty^ s  Ordnance  vs.  Taylor  et  al.    In  A:p^ 

Held,  That  under  the  12th  Vict.,  c.  38,  sect.  85,  which  enacts  that  in^iny 
pleading  "  every  all^ation  of  fact,  the  truUi  of  which  the  opposite  party  ahaU 
not  expressly  deny  or  declare  to  be  unknown  to  him,  shall  be  held  to  be  admitted 
"  by  him,*'  it  is  necessary  in  a  defense  au  fonds  en  fait  expressly  to  deny  evei; 
fact  alleged  in  the  plaintiff's  declaration,  otherwise  such  facts  will  be  held  to  bl 
admitted.  2  L.  C.  Bep.,  p.  105,  Copps  vs.  Copps.  In  Appeal :  Panet,  Ajl- 
win,  J. ;  Rolland,  J.,  dissenting. 

See  note,  p.  109,  St.  John  vs.  DelisU,  where  the  judges  of  the  Superior  Covt) 
Montreal,  declared  they  did  not  agree  with  the  judgment,  and  did  not  ooosite 
themselves  bound  by  it,  there  being  a  dissenting  judge,  and  the  Chief  JnstioeiMt 
being  present.  / 

Also  report  of  St  John  vs.  DelisUj  2  L.  0.  Rep.,  p.  150,  and  note,  p.  lA 
citing  case  of  McGhregor  vs.  McKtnzit  et  dl.^  where  a  similar  deoisioB  was  gi^ 

Held,  In  Appeal :  Rolland,  Aylwin,  J.,  That  an  affurmative  ]dea,  such  tfi^ 
off,  may  be  tyled  together  with  the  general  issue.  Judgment  below  reverBed.  3 
L.  C.  Rep.,  p.  421,  Clarke,  App.,  Johnston,  Resp. 

Held,  That  defendant  will  not  be  allowed  to  plead  specially  that  which  mffO^ 
to  no  more  than  a  general  issue,  and  payment  and  tender  must  be  pleaded  by^J 
of  peremptory  exception  perpituelle  en  droit. 

See  also  as  to  principles  of  pleading  generally.  Forbes  et  oZ.  vs.  AAi*'^ 
Pyke's  Rep.,  p.  40,  Sewell,  C.  J.  1810. 

Same  case,  Stuart's  Rep.,  p.  106,  note. 


PBBSCRIPnON.  809 

SOXPTION  A  LA  FoBMi.    See  Capias,  Affidavit. 

"  **         *  "         'See  Damaoeb,  Slander. 

<<  ''  "  appeab  from.    See  Judomsnt,  Interlooatory. 

LEADING  Atgameotatiye.    See  Damages,  Slander. 

'<        Cause  of  Action.    See  Capias. 

<<  "  **  ^'  Exception  declinatoire. 

'<        See  Amendment. 

''        Amendment  in  Date.    See  Bills  and  Notes,  Error  in  date. 

'*       'Discussion.    See  Action  Hypothecary. 

'<        Roles  of.    See  Stint's  Reports,  p.  106,  note. 

<<        Cumulation.     See  Pleading.  Joinder. 

''        FoBOERY.    See  Bills  and  Notes,  Forgery. 


POLICY  OF  INSURANCE. 
96  Insurance. 


POUND. 
9e  Corporation,  Roads. 


POWER  OF  ATTORNEY. 
te  Eyidenoe,  Power  of  Attorney. 


PRESCRIPTION. 
Against  Wages. 


ield,  In  an  action  against  the  representatives  of  a  person,  deceased,  brought 
in  a  year  of  his  death,  for  eleven  years,  wages  (as  mentigh'e  et  ^ouvernante) 
aed  down  to  the  time  of  the  death,  that  the  prescription,  under  the  127th 
le  of  the  Custom  of  Paris,  even  if  the  article  were  in  force,  is  not  applicable. 

C.  Rep.,  p;  295,  GUmUmey  vs.  Lueeier  et  al,     S.  C.  Montreal ;  Smith,  J. 
eld.  In  Appeal :  That  the  prescription  of  the  article  was  applicable,  and  that 
leirs  of  the  master  had  a  right  to  tender  their  oath,  as  well  in  respect  to  the 
of  wages,  as  in  respect  of  payments,  not  only  of  arrears,  but  of  the  wages  of 
ist  year.     9  L.  C.  Hep.,  p.  433,  Luseier  et  ah,  App.,  OUmteney,  Resp.   la 
sal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  J. 
me  case  2  Jurist,  p  185. 
me  case,  3  Jurist,  p.  299. 

did,  1.  In  an  action  for  wages  as  purser  of  a  steamer,  the  plea  of  prescr^h 
of  six  years,  under  the  10th  and  11th  Vict.,  c.  11,  is  a  good  plea.  , 

That  no  interruption  of  prescription  is  made  out  by  proving  that  the  diefend- 
old  the  plaintiff  that  if  anything  was  found  to  be  due  him,  it  would  be  paid.: 


SIO 


pftks 


8  L.  0.  Rep.,  p.  302,  Sfrother  vs.  Torrance.  .  S.  C.  Itfontreii;  Stoode^  J. 

Same  case,  2  Jarist,  p.  163. 

Held,  That  a  plea  of  presoription  to  be  valid,  against  a  demand  for  w^ 
by  a  domestic,  must  tender  defendant's  oath  of  payment,  and  aver  Aat  tbe  m- 
ployer  kept  regul&r  books.  1  Jnrist,  p.  83,  ffogah  et  uL  vs.  SooH  tt  al  8.  C. 
Montreal ;  Smith,  Mondelet,  Chabot,  J. 

Hdd,  In  an  action  fof  twenty-foar  years'  wages  as  servant,  fnenag^  the  pn- 

ioription  annate  of  the  coutume  was  held  applicable.     2  Rev,  de  Jnr.,  p.  166^ 

Babin  et  vx.  vs.  Caron,    Q.  B.  Quebec,  1847. 

» 
*  Annali  tor  Goods. 

Held,  That  the  prescription  annaU  under  the  127th  artiele  of  the  Cwtomof 
Paris  does  not  affect  debts  due  to  merchants,  which  are  not  banred  bj  a !« 
period  than  six  years.  Stuart's  Rep.,  p.  44,  Morrough  vs.  Munn,  K.  B.  Q.  181L   * 

Held,  That  the  prescription  of  a  year  under  tbe  127th  article  of  the  CiutOB, 
and  that  of  six  months,  under  the  126th  article,  do  not  extend  t9  lamen  wk» 
raise  the  wheat  they  sell.  Pyke's  Rep.,  p.  39,  Gagni  vs,  Bowneau.  Sewd, 
C.  J.,  1810. 

HsAaiNO  ON. 

Held,  That  an  inscription  for  hearing  on  the  merits  of  a  i^ea  of  prewrlpUov 
alone,  separately  from  the  other  pleadings,  is  irr^nlar,  and  will  be  set  aside.  & 
L.  C.  Rep.,  p.  475,  Mangedu  vs.  Tur&nne,     S.  G.  Montreal ;  Day,  Smith,  Yn*^ 
felsouyj. 

Of  T£n  Tears. 

'  Held,  That  an  hypothecary  action  against  a  tiers  dtenteuria  prescribed  b^ 
ten  years*  possession,  if  it  does  not  appear  that  he  had  knowledge  of  the  mortgiS^ 
on  which  it  is  founded.     Blfick  vs.  Stewart.     K.  B.  Q.  1817. 

Held,  That  in  an  hypothecary  action,  the  plaintiff  must  describe  the  mor^^ 
gaged  premises  by  metes  and  bounds,  d  peine  de  nulliti.  FerrauU  vs.  lA^tfif^ 
K.  B.  Q.  1819. 

Held,  That  the  defendants'  possession  of  the  mortgaged  premises  mast 
jm^ved  even  in  a  default  case.     Cuntin  vs.  Marcoux.     K.  B.  Q.  1821. 

In  an  hypothecary  action  the  defendant  pleaded  the  prescription  of  ten 
entre  presens,  the  plaintiffs  answered  that  one  of  them  was  absent  during  a 
tion  of  that  time,  '   * 

Held,  That  the  burden  of  proof  fell  on  the  defendant,  and  no  evidenee 
been  adduced  on  either  side.    Judgment  for  plaintiff.     1  L.  C.  Rep.,  p.  1 
Lina  et  al.  vs.  Boyer.     8.  C.  Montreal  \  Smith,  Mondelet,  J. ;  VanfidsoD, 
dissenting. 

•  Of  Ten  Years — Presence. 

V 

Held,  That  in  matters  of  prescription  under  the  116th  Article  of  the  CenHaK 
Paris,  persons  residing  within  the  same  coutume  were  reputed  present,  nw- 
pective  of  the  jurisdiction  of  the  court,  and  that,  therefore,  the  prescripfioo  d 
ten  years,  entre  presens,  runs  against  persons  residing  in  Lower  Cus^  " 


i 

J. 
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isreiit  distrieCs  ftt>m  that  tf  tiie  advene  party,  or  of  the  properly*    6  L.  C. 
p.,  p,  433,  Stuart,  App.,  Blair,  Resp.     In  Appeal :  Lafontaine,  0,  J,,  Ayl- 
i,  J.,  for  reoernng,  Dnral,  Caron,  J,,  for  eo/ifirming.> 
rudgment  eohfirmed  by  operation  of  law. 
Sataie  ease,  2  Jurist,  p.  123. 

Beld,  Thai  the  prescription  of  ten  yeitfs  for  acquiring  property  in  an  immo- 
)le  does  not  run  daring  the  minority  of  the  party  to  whom  it  is  opposed.     1 
C.  Rep.,  p.  137,  Deoo^au,  App.,  WatMon,  Reap.    In  Appeal :  Lafbntaiae,  0. 
Aylwin,  Daval,  Caroo,  J. 

Tjbn  Tsabs— Dowxb.  f 

Beld,  1«  That  the  heirs-ai-law  of  a  person  who  had  acquired  an  immovable 
irged  with  customary  dower  from  a  husband  and  wife  during  marriage,  can 
'oke  the  pre8cripti(Ni  of  ten  years,  reckoning  from  the  decease  of  the  father 
1  mother  of  the  douairiers. 

2.  That  the  payment  made  under  a  judgment«obtained  in  favor  of  one  of  the 
lairlers  by  the  proprietor  of  the  immovable  charged  with  the  dower,  does  not 
errupt  the  prescription  with  respect  to  other  portions  of  the  dower  notdaimed, 
I  that  such  payment  is  not  equivalent  to  a  renunciation  of  the  ppescripdon 
(ch  may  already  have  been  acquired.  12  L.  C.  Rep.,  p.  214,  Bisson  et  al, 
Michaud  et  al.     S.  0.  Quebec ;  Taschereau,  J. 

Of  Thirty  Years. 

teld^  That  on  proof  of  thir^  years'  possession,  the  defendant  is  not  bound  t* 

inoe  a  title,  nor  to  offer  any  evidence  to  show  that  he  held  animo  donUni  or 

*9Hne/oi,  till  the  contrary  lis  proved  by  the  plaintiff.     Stuart's  Rep.,  p.  146, 

(  Seminary  of  Quebec  vs.  Patterson.     K.*B.  Q.  1820. 

leld,  That  the  long  prescription  of  thirty  years  against  a  debt  due  by  obliga- 

,  must  be  calculated  from  the  date  of  the  instrument,  if  the  debt  be  payable 

lemand.     Young  vs.  Stewart.     K.  B.  Q.  1820 

leld.  That,  possession  for  thirty  years  au-deUi  de  9on  litre  is  a  valid  title. 

i»e«  vs.  FisBetU.    K.  B.  Q.  1812. 

teld,  1.  By  the- Superior  Court,  That  the  Crown  may  acquire  property  in 

^ada,  on  prescription  of  thirty  yeai^  and  upwardly  and  that  the  r^  owners 

ht  have  interrupted^  such  prescription  by  a  petition  of  right,  a  remedy  which 

^  be  exercised  in  the  colony,  as  well  as  in  the  mother  country. 

»  That  in  the  particular  case,  the  plaintiff  had  a  vague  and  undefined  title, 

failed  to  prove  the  possession  of  his  assizors.  * 

,  That  the  tract  of  land  claimed  in  the  cause  having  been  required  for  the 
Knee  of  the  country,  and  used  for  thirty  years  and  upwards  for  the  fortifica- 
18  of  Quebec,  cannot  be  recovered  by  petitory  action. 

leld  in  Appeal :  That  the  tract  of  land,  having  been  required  for  the  defence 
he  country,  and  used  and  applied  for  more  than  thirty  years  for  the  erection 
•he  fortifications  of  the  city  of  Quebec,  had  ceased  to  be  in  commercio,  and  could 

be  the  subject  of  a  petitory  actioir.     7  L.  C.  Rep.,  p.  486,  Laporte,  App., 
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The  Principal  Officers^  dcc,^  Besp.    Aylwin,  D.  Mondele^  J. ;  0.  Mondekt,  J., 
dissenting. 

Held,  That  the  personal  and  hypothecary  acUon  is  extinguished  by  die  pie- 
soription  of  thirty  years  and  that  the  law  cum  notissime  forms  no  part  of  our  itw. 
1  Jurist,  p.  271,  Delaard  vs.  Pari  et  ux.     S.  0.  Montreal ;  Day,  Smitii,  MoDde- 

let,J. 

The  defendant,  in  a  petitory  action,  pleaded  posstesion  of  thirty  years  by  bun- 
self  and  his  autears^  without  ailing  in  his  plea,  or  producing  at  tnqyiku^  idj 
title  in  his  favor,  or  in  favor  of  his  auteurB. 

Held,  That  und^r  the  circumstances  of  this  case,  verbal  evidence  was  suffi- 
cient to  connect  #ie  possession  of  the  defendant  with  that  of  the  parties  previooslj 
in  possession  as  his  auieurs  and  predecessors.  11  L.  C.  Rep.,  p.  286,  Stoddard 
et  al,  vs.  Le/ebvre,     S.  C.  Montreal;  Berthelot,  J.     Appealed. 

Held,  That  to  acquire  a  title  by  prescription  under  the  French  law,  there  mint 
be  a  possession  naturelle,  2  L.  C.  Rep.,  p.  369,  SttMrt  vs.  Bawman.  S.  C. 
Montreal ;  Smith,  Vanfelson,  Mondelet,  J. 

Physician. 

See  Reoistration,  Physician's  Fees. 

Held,  That  the  prescription  of  five  years'  for  medical  attendance  and  medidM) 
under  the  11th  Vict.,  c.  26,  sect.  19,  is  an  absolute  prescription,  a  bar  to  tbe 
action,  Jin  de  non  recevoir,  and  not  a  mere  presumption  of  payment.  11  L.  C. 
Rep.,  p.  200,  Bardy  vs.  Huot,    S.  C.  Quebec ;  Stuart,  J. 

Held,  1.  That  apleapf  prescription  under  the  10th  and  11th  Vict, ell, 
cannot  "be  invoked  against  the  action  of  a  physician  for  services  and  medioinei. 

2.  The  plaintiff  may,  by  faits  et  articleSy  demand  the  oath  of  defendant  ii 
support  of  a  plea  of  payment  and  prescription  under  the  125th  article  of  theCoi' 
toms  of  Paris,  by  which  plea  he  tendered  oath.  1  Jurist,  p.  181,  Buekam» 
^  al.  vs.  Gormack,     S.  0.  Montreal ;  Day,  Smith,  Ghabot,  J. 

PaOTHONOTABY  OB  ClERK'S  FeBS. 

f 

Held,  That  the  prescription  of  three  years  established  by  the  ordbanoe  of 
1510,  declared  by  the  12th  Vict.,  c.  44,  to  form  part  of  the  civil  law  of  Canadi>  • 
is  not  an  absolute  prescription,  and  that,  therefore,  payment  must  be  allied,  and 
oath  tendered.   1  L.  C. Rep., p.  167,  Scott  vs.  Stuart,   C.  C.  Quebec;  OaTiI,/. 

Held,  That  to  support  a  plea  of  prescription-  against  a»demand  for  prothooo- 
tary*s  fees,  there  must  be  evidence  that  final  judgment  was  rendered  in  eadietSB, 
for  more  than  three  years  before  suit.  1  L.  C.  Rep.,  p.  328,  PerrauU  ts.  Bee- 
quel.     S.  C.  Quebec ;  Bowen,  C.  J^  Meredith,  J. 

See  Landlobd  and  Tenant,  Privilege. 

Fob  Costs.    Sea  Costs. 

Foa  Assessments.    See  Cobpobation,  Assessments. 

See  Action,  Revendication. 
"  Lien. 
*'  Reoistbation. 
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See  Schools,  Piesoription. 

Prescription,  against  Fraud.    See  F^aud,  Kevooation. 

''  Rule  in  respect  of  exceptions.     See  2  L.  C.  Rep.,  p.  325. 

"  Bills  and  Notes.    See  Bills  and  Notes;  Prescription. 

**  Of  Tithbs.    See  Tithes. 

'^  Against  Rent.     See  Landlord  and  Tenant,  Prescription. 

Against  Atomey'is^costs.    See  Attorney,  Costs. 

See  Railway  Company,  Prescription. 

Of  Bailiff's  Fees.     See  Huissier,  Prescription. 

See  Landlord  and  Tenant,  Prescription. 
''    Of  thirty  years  for  interest.  See  R  bo  istr  at  ion,  Arrears  of  interest. 
"    Aqainbt  Guarantee.     See  Garantie,  Prescription. 


« 
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PRINCIPAL  AND  AGENT. 
Account. 


Held,  That  in  an  action  against  an  agent  to  account,  where  the  defendant 
pleaded  that  he  had  already  accounted,  and  filed  with  his  pleas  copies  of  such 
accounts,  the  plaintiff  cannot  fyle  dibats  de  cotnpte  until  the  issue  on  such  pre- 
Tious  accounting  shall  have  been  decided ;  and  cUbats  so  fyled  will  be  rejected  on 
motion.     4  Jurist,  p.  304.     S.  C.  Montreal  ]  Smith,  Mondelet,  J. 

Same  case.  lb.,  p.  306.  Action  will  not  lie  when  accounts  had  previously 
been  rendered  and  received  without  objection.     Smith,  Mondelet,  Chabot,  J. 

Agent's  Power. 

Held,  That  an  agent  has  no  authority  to  sign  and  discount  a  promissory  note, 
although  he  has  a  written  power  to  manage,  administer,  sell,  exchange,  and  con- 
cede, the  real  and  personal  estate  of  his  principal,  and  to  collect,  compound  and 
arbitrate  all  claims  and  debts,  with  a  general  clause,  "  to  do  all  acts,  matters,  and 
'*'  things  whatsoever,  in  and  about  the  property,  estate  and  affairs  of  the  princi- 
"  pal,,  as  amply  and  effectually,  to  all  intents  and  purposes,  as  the  principal  him- 
"  self  could  have  done  in  his  own  person,  if  the  said  power  of  attorney  had  not 
'^  been  made.'' 

2.  That  such  agent  is  an  administrator  omnium  bonorum  with  no  power  to  bor- 
'ow  except  for  purposes  within  the  limits  of  his  administration. 

3.  That  the  admissions  of  the  agent  to  an  accommodation  indorser,  are  not 
'Videnoe  in  a  suit  against  the  principal  by  the  party  who  afterwards  discounted 
be  note.  5  L.  C.  Rep.,  p  411,  Castle  vs.  jDa6y.  S.  C.  Montreal ;  Day,  Smith, 
t^ndelet,  J. 

The  plaintiffs,  hearing  that  one  of  their  country  debtors  was  fraudulently  mak- 
^  away  with  his  property,  sent  a  clerk  to  the  spot  to  make  inquiries,  but  with- 
^t  special  instructions  or  power.  The  clerk  took  the  debtor's  note  for  5s.  in 
^e  £,  which  was  sent  back  to  the  debtor. 

*Held,  Li  an  action  on  the  original  debt,  that  the  receipt  and  discharge  of  tKe 
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derk  were  not  binding  on  the  plaintiffs,  the  clerk  haTiiig  exceeded  bis  yumm. 
11  L.  C.  Rep.,  p  71,  SfiymouT  et  al.  vs.  Woodbury.   S.  C.  Montreal ;  Badgi^.  J. 

Held,  That  aii  attorney  or  agent  cannot  bring  an  action  in  bis  own  name  fbr 
tbe  preseiration  of  ike  rights  of  his  principal,  notwithstanding  an  ezpnsss  agm- 
ment  by  the  debtor  that  such  action  might  be  broi^t  in  the  agent's  name.  2 
Btey  de.  Jar.  p.  43,  Neshit  et  al,  vis.  Targeon  et  ai,     Q.  B.  Quebec,  1845. 

Held,  That  upon  a  contract  concluded  by  an  agefft  or  attorney,  acting  for  hit 
principal,  the  action  must  be  brought  in  the  name  of  the  principal  AlUopp  n. 
Hunt,    K.  B.  Q.  1817. 

Held,  That  a.spebial  utidertaking  to  pay  a  nbte  (negotiable  but  not  indonedj 
l6  the  agent  of  the  payee  in  consideration  of  his  fbrbearanc^  for  a  time,  is  snft- 
eient  to  enable  the  agent  to  support  an  action  ex  eontractu  in  his  owii  name  for 
the  amount  of  the  note.     Aylmn  vs.  Crittenden.     K.  B.  Q.  1820. 

Agent,  Note  of.    See  Bills  and  Notes  by  Agent. 

AoENT'd  right  to  take  affidavit  for  Capias.    Sw  Oafiab,  Affidavit 

AUCTtONSSB. 

Held,  That  ah  auctibiidei*  Whof  sells  a  dhip  without  naming  his  principal,  ouh 
itot  maintain  an  action  for  the  sum  offered  by. the  last  bidder,  without  tender^ 
a  valid  bill  of  sale.     Barns  vs.  Hart,     K.  B.  Q.  1810. 

Held,  That  an  auctioneer  who  sells  without  naming  his  principal  is  liaUe  ii 
damages  for  the  non-execution  of  his  contract.   Hart  vs.  Bum$.   K.  B.  Q.  1811 

Ste  Salb  of  Goods,  Auction. 

•  BaOKBB. 

Held,  That  where  a  broker  in  bought  and  sold  notes,  assumes  to  be  the  mntiul 
agent  of  the  parties,  the  mere  fact  of  his  being  a  broker  will  raise  no  1^  F^ 
sumption  that  he  was  such  mutual  agent,  and  that  in  the  absence  of  sufBcieDt 
evidence  of  his  being  authorized  by  both  parties  to  sign  the  bought  and  boib 
notes,  they  will  not  constitute  a  valid  memorandum  in  writing  within  the  men- 
ing  of  the  statute  of  frauds.  1  Jurist,  p.  19,  Symt  et  al,  vs.  ffeuxxrd.  8.  C 
Montreal ;  Day,  Mondelet,  Badgley,  J. 

Commission.    - 

9 

Held,  That  a  charge  of  5  per  cent.'  commission  for  the  collection  of  debts,  do* 
1M  necessarily  imply  a  warranty  on  the  part  of  the  agent  making  such  ohargt- 
i  Rev.  de  Jiir.,  p.  22,' Olass  vs.  Joseph  et  al,     Q.  B.  Montreal,  1847. 

Principal. 

Held,  Hiat  a  principal  is  not  liable  for  money  paid  to  his  agent  by  mie^ 
in  excess  of  an  amount  actually  due,  unless  it  be  shewn  that  he  received,  or  beo^ 
fitted  by,  such  payment.  1  Jurist,  p.  288,  City  Bank  vs.  Harbour  OmW**' 
sifiners  of  Montreal.     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  the  principal  may  sue,  in  his  own  name,  upon  a  contract  Aide  b; 
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18  i^nt,  in  the  agent's  own  name.    2  Jurist,  p.  161,  Bead  vs.  Birk$.    G.  0., 
[ontreal :  Mondelet,  J. 

Agent  as  to  bank,  being.     See  Execution,  T.  S. 

Ratification  bt  Principal.    See  Corporation,  Mortmain,  Bequest 


PRIVILEGE. 
Of  Hotel-ELeeper. 


Seld,  That  a  hotel-keeper  has  no  lien  or  privily  on  a  piano,  for  the  rent  of 
room  hired  for  a  night,  for  the  purpose  of  giving  a  concert,  by  a  person  who 
^  hired  or  borrowed  the  piano  and  had  left  without  paying  for  the  room ;  and 
e  owner  has  a  right  to  revendicate  the  piano  and  obtain  damages  for  its  deten- 
>ii  from  such  hotel-keeper.  4  L.  C.  Rep.,  p.  414,  Brown  vs.  Hogan  et  al.  S. 
•  Montreal ;  Smith,  Mondi^j  J. 

Of  Vendor. 

Held,  1 .  That  promissory  notes  signed  by  the  debtor,  and  payable  to  the 
editor's  order,  do  not,  if  dishonored  at  maturity,  effect  a  novation  of  the  debt, 
^  thet  intention  to  novate  is  not  clearly  expressed  by  the  creditor  at  the  time  they 
w  received. 

2.  That  the  words  dont  quittcmce  in  a  deed  of  sale,  do  not  amount  to  such 
Kpression  of  intention  to  novate. 

3.  That  the  vendor  of  a  chattel  sold,  and  for  part  of  the  price  of  which  such 
upaid  notes  were  received,  is  privil^ed  on  the  proceeds  of  the  sale  of  it,  under 
Writ  of  execution  in  his  debtee's  pos^^ssiou,  on  production  of  the  notes,  and  to 
^  extent  represented  by  them. 

4.  That  neither  the  exercise  by  the  vendee  of  rights  of  property  in  the  chattel 
Id,  nor  the  making  of  repairs,  will  defeat  this  privil^  if  the  identity  can  be 
kablished.  11  L.  C.  Rep.,  p.  29,  Nho'l  etal.  App.,  Lampion,  Reap.  In  Ap- 
4:  Lafontaine,  C.  J.,  Buval,  Meredith,  Mondelet,  J. ;  Aylwin,  J.,  dissenting. 
See  Action  Revendication  by  Vendor. 

Wages. 

Beld,  1.  That  the  master  of  a  steamer  has  a  privilege  for  the  amount  of  his 
tges  on  the  proceeds  of  the  steamer,  preferable  to  a  party  claiming  under  an 
eignment  by  way  of  mortgage. 

2   The  privilege  of  workmen  for  wages,  and  materials  ftimished,  exists  only  so 
ig  as  they  retain  possession  of  the  vessel.-    1  L.  C.  Rep.,  p,  145.     S.  C.  Que- 
«;  Bowen,  C.  J.,  Duval,  Meredith,  J. 
For  Assessments.     See  Corporation. 
Of  Sheriff  for  Poundage.     See  ExECUTiONf  Partage. 
Privilege  of  Parliament.    JSee  Parliament. 
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PRIVITY. 


See  GoNTBAOTy  Priyity. 
*^   CoBPOOATiON,  Roads. 


PRIVY  COUNCIL. 


See  Appxals,  Privy  Council. 


PROBABLE  CAtJSE. 
See  Damaqxs^  Malioioos  Arrest. 


PROBATE  OF  WILL. 
See  Will,  Probate. 


PROCESS. 

SsBVios  OF.    See  Corporation,  Foreign  service  upon. 
'<        AT  Oreffe.    See  Corporation,  Actions  by. 
"        See  Plkadino  Writ— Service  of. 
«  «  Writ. 


PROCES  VERBAL. 


See  Execution,  Formalities  of. 
See  Water,  Proc^  Verbal. 


PROHIBITION. 

Vice  Admiralty. 

Held,  1.  That  a  prohibition  may  issue  from  the  Court  of  Ring's  Beoohto 
stay  proceedings  in  the  Court  of  Vice  Admiralty. 

2.  That  a  suit  for  salvage  of  a  ship  stranded  on  a  sandbank  in  the  river  St 
Lawrence,  the  locus  in  quo  being  in/ra  corpus  comitatUsj  the  case  was  not  one  <^ 
admiralty  jurisdiction,  and  a  prohibition  will  be  granted  to  stay  proceeding 
therein. 

3.  The  river  St.  Lawrence,  from  the  west  end  of  Anticosti  to  the  eastern  li^ 
of  the  district  of  Three  Rivers,  is  within  the  district  of  Quebec.  Stuart's  B^ 
p.  21,  Hamilton  et  al  vs.  Fraeer  et  ah     K.  B.  Q. ;  Feb.,  1811. 
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C0MMIB8IONSB8  Court. 

Seld,  Tliat  a  writ  of  prohibition  onght  to  be  granted  as  of  right,  when  a 
KimiBsioDers'  Court  has  exceeded  its  jurisdiction,  e.  g.,  ai^when  the  defendant 
LCt  domiciled  within  its  jurisdiction.  7  L.  C.  Rep.,  p.  403.  In  Chambers, 
ebec ;  Meredith,  Morin,  J. 

•  Quo  Warranto. 

Beld,  That  a  petition  or  reqrUte  Ubellie  under  the  12th  Yict.,  0.  41,  for  the 
aing  of  a  writ  of  quo  warranto,  which  set  forth  the  ground  of  complaint  in 
L<ral  terms,  is  sufficient,  without  setting  forth  the  details.  10  L.  C  Rep., 
289,  Fraser  et  ah,  App.,  Buteau,  Resp.  In  Appeal:  Lafontaine,  C.  J., 
Iwin,  Duval,  Mondelet,  Badgley,  J. 

Beld,  That  on  a  requite  libelUe  in  the  nature  of  a  quo  warranto^  a  defendant 
J  be  examined  on  faits  et  articles.  Lynch  vs.  Fapin,  S.  C.  Montreal ;  Cond. 
p.,  p.  71. 


PROTEST 

Op  Bills  and  Notes.    See  Bills  and  Notks,  Protest. 
JoR  Short  Dsliybry.    See  Carrier,  Survey. 
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Award. 


9eld,  By  the  Superior  Court,  That  under  the  circ]^mstances  of  this  case,  the 
tractor  of  the. company  has  power  to  submit  to  arbitrators  the  valuation  of  a 
^  of  land,  required  for  the  construction  of  the  railway,  and  award  of  arbitra- 
(  maintained. 

^  Appeal,  Judgment  maintained  under  the  12th  Yict.,  c.  37,  sect.  10.  Two 
Ses,  Lafontaine,  C.  J.,  and  Morin,  J.,  being  in  favor  of  the  judgment,  and 

>  Aylwin  and  Badgley,  J.,  for  reversal.     In  Appeal :  6  L.  C.  Rep.,  p.   129. 

• 

Award — Oath.  ^ 

3eld,  That  a  notarial  copy  of  an  award  of  arbitrator^  under  the  13th  and 
li  Yicl,  c.  154,  and  the  certificate  of  the  notary  that  the  arbitrators  were 
^Tn,  is  not  l^al  evidence  of  any  oath  having  been  taken,  or  award  rendered, 
smuch  as  a  notary  has  no  authority  to  receive  and  certify  such  oath  and  award. 
4.  C.  Rep.,  p.  189,  Boy  vs.  The  Champlain  and  St.  Lawrence  Railway  Co, 
C;  Montreal ;  Day,  Smith,  Yanfelson,  J. 

Deld^  In  Appeal,  1.  That  in  Lower  Canada  notaries  have  the  power  to  receive 
»  report  of  arbitrators,  and  to  give  certified  copy  of  the  swearing  in  of  the 
ftitrators  annexed  thereto,  and  that  such  power  is  specially  recc^nized  as  belong- 
\  to  them  by  2nd  Will.  4,  0.  68,  and  13th  and  14th  ^Qct.,  c.  164. 


2.  That  the  asseflsmeiit  of  costs  by  arbitratpis  named  under  the  foregoiig 
statutes,  does  not  vitiate  their  report.  5  L.  C.  Rep.,  p.  219,  TrenMt^^  Am., 
J%e  Chtmplain  and  JSL  Lawrence  Railway  Co,,  R^.  In  Appeal :  La&atui^ 
0.  J.  Duval,  Carouf  Meredith,  J. 

Cattle — Fenoinq. 

Held,  That  where,  by  Uie  charter  of  a  railwuj  company,  they  are  not  bond 
to  erect  barriers  at  those  points  where  the  line  crosses  a  public  road,  they  areoot 
answerable  for  injury  done  to  cattle  straying  on  the  line  from  the  public  roid, 
but  that  parties  allowing  their  cattle  so^  to  stray  are  answerable  to  the  compaiy 
for  damage  done  to  oars  thrown  off  the  track  by  ccdlision  with  snch  cattle,  t 
L.  0.  Rep.,  p.  337,  RochUeau  vs.  Su  Lawrence  and  Atlantic  Railway  Co.  C. 
C.  Montreal ;  Bruneau,  J. 

Damages. 

Held.  That  an  action  for  damages  from  the  construction  of  a  railway  oier 
plaintiff's  property,  must  be  directed  against  the  railway  company,  and  not  agaisit 
the  contractors  of  the  works,  unless,  by  their  misconduct  or  default  thej  hue 
rendered  themselves  personally  liable.  4  L.  C.  Rep.,  p.  495,  Jackton  et  dL^ 
App.,  Pacquft,  Resp.     In  Appeal :  Lafontaine,  0.  J.,  Panet,  Aylwin,  J. 

Held,  1.  That  the  prescription  under  the  8th  Vict.,  c.  25,  sect.  49,  does  not 
extend  to  abtions  for  personal  injuries. 

2.  That  the  plaintiff  mnst  show  how  far  his  power  of  earning  his  livelihood  ■ 
impaired,  in  order  to  obtain  damages  in  fat^ro,  1  Jurist,  p.  6,  MurshaU  n. 
Grand  Trunk  Railway  Go.     S.  C.  Montreal ;  Day,  Smith,  Badgley,  J. 

Damages— Death. 

Held,  That  in  an  lotion  of  damages  from  |t  railway  accident,  which  leso^ 
in  the  death  of  the  ^aband  and  father  of  (he  plamtiffii,  and  the  destrtiflljfp 
of  the  horse  and  waggon  by  which  he  was  drawn,  that  without  «8ome  pfpf 
of  the  value  of  the  ]ifp  pf  the  deceased,  no  damages  could  be  recovered  be|Oi^ 
the  value  of  the  horse  and  waggon,  and  a  new  tnal  ordered,  because,  by  theifi' 
diet,  greater  dama^  irere  allowed.  1  Jurist,  p.  280,  Ruvary  vs.  The  Grigf 
Trunk  Co*     S  G.  Montreal  ]  Day,  Mondelet,  J. ;  Smith,  J.,  dissenting. 

Held,  in  Appeal,  l^hat  without  sp  cific  proof  of  the  pecuniary  value  rf 
the  life  of  the  deceased,  damages  may  be  assessed,  by  a  jury,  and  be  reooTen^ 
beyond  the  value  of  the  horse  and  waggon  as  a  soflatitim  to  the  widow  ii^ 
next  of  kin.  Judgment  reversed.  Lafontaine,  G.  J.,  Aylwin,  fimneaii,J.; 
Duval,  Badgley,  J.,  dissenting. 

Limitation  of*Aotion8. 

Held,  That  the  provisions  of  the  8th  and  9th  Vict,  c.  25,  sect.  49,  and  UA 

t^d  15th  Vict,  0.  61,  sect.  20,  as  to  the  institution  of  actions  against  raibSf 

*  companies  and  oUien,^ithin  six  months,  do  not  apply  to  actions  of  dao^ 

ariaing  from  negl^t  |jpid  Cf^relossneas  of  the  opippany'a  lervants  in  the  oi#KIP 
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tttnagemeiit  of  Ibe  railroad.    6  L.  C  Bop.,  p.  339,  ManhaU  ya.  GVoiuf  TVunJb 
Company.    8. C.  Montreal;  Daj,  Smith,  Vanfelson,  J. 

Held,  1.  Aa  above  under  the  16th  Vict,  c.  46,  sect  19,  as  to  a  like  limita- 
tioB  of  actions. 

2.  That  the  breaking  of  a  bolt,  whereby  the  rear  wheels  of  a  railway  carriage 
were  separated  from  the  carriage,  which  was  thrown  off  the  track,  is  sufficient 
proof  of  negligence  and  of  the  insufficiency  of  the  carriage  for  conveying  passen- 
gers ;  the  train  having,  at  the  time,  just  left  a  station,  and  proceeding  at  the  rate 
of  from  four  to  five  miles  an  hour,  there  being  no  obstruction  on  the  track,»  and 
nothing  outof  the  usual  course  of  things,  notwithstanding  evidence  by  the  defend- 
dants'  servants  that  the  carriage  had  been  recently  examined,  and  that  no  indica- 
tion presented  itself  of  any  defect  either  in  the  bolt  or  in  the  carriage.  6  L.  C. 
^ep.,  p.  172,  Gtemaiii  vs.  Montreal  and  N,  Y,  Railroad  Co.  S.  C.  Montreal ; 
Day,  iSmith,  Mondelet,  J. 

Same  case,  see  1  Jurist,  p.  7. 

Held,  That  the  prescription  of  six  months  under  the  8th  Vict,  c  25,  sect  49, 
and  14th  and  15th  Vict.,  c.  51,  sect  25,  applies  to  claims  in  damages  caused  by 
the  n^ligence  of  the  servants  of  the  company  in  setting  fire  to  the  rubbish  col- 
lee^d  on  the  line  of  railroad,  being  the  final  act  of  completing  the  railway.  1 
Jurist,  p.  179,  BoucheroilleYS.  The  Grand  Trunk  Co,  S.  C.  Montreal;  Day, 
Mondelet,  Chabot,  J. 

Held,  In  an  action  by  a  tutrix  for  damages  in  consoquenoe  of  the  death  of 
the  father  through  the  negligence  of  the  defendants,  that  the  demand  is  subjeot 
to  the  prescription  of  one  year.  2  Jurist,  p.  97,  FiliatrauU  vs.  The  Grand, 
Trunk  Co.    8.  0.  Montreal;  Mondelet,  J. 

Mandamus — Duty  of  Seobetart. 

Held,  1.  That  a  copy  of  a  writ  of  Mandamus,  under  the  12th  Vict,  c.  41, 
Host  be  served  upon  the  defendants,  also  a  copy  of  the  declaration  or  re^uete 
UdUe. 

2.  T)iat*iinder jtbe  9th  Vict,  c.  82,  it  is  the  duty  of  the  clerk  or  seoretaiy  of 
'he  Montreal  and  Laehine  Railroad  to  make  an  entry  of  the  names  and  placeaef 
mdenoe'iof  the  owners  of  stock  in  the  company,  and  thai  the  Superior  Court  has 
urifldiotion  to  enforce  such  duty  under  the  12th.  Vict,  o.  41.'  6  L.  C.  Rep., 
p.  232.  Jamei  Mdcdonaid,  Applicantf  vs.  The  Montreal  and  Laehine  Bailway 
(h.    8.  0.  Moaftjreal ;  Day,  Smith,  Mondelet,  J. 

Oboanization  qf  Oohpany. 

Held,  Thai  a  ahaiebolder  in  a  railway  company  mi^,  ia  aa  actiou  to  epSow^ 
payment  of  hia  anhseription,  plead : 

1.  That  the  number  of  sharesof  stock  which  were  raqiiii«d  hjy  the  aoiof  inof^r- 
poration  to  be  subscribed  before  the  act  should  be  carried  into  effect,  had  nqt  been 
snbsoribed. 

^.  That  certain  parties  fraudulently,  and  in  order  to  make  up  the  required 
limber  of  abares,  subscribed  for  shares  on  condition  tbafc  190  liability  shoold 
iltaoh  to  them. 
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• 
3.  Tbat  at  the  time  of  the  first  meeting  for  election  of  direotors  the  lecpdnd 

number  of  shares  was  not  snbsoribed,  and  that  the  fraudolent  sabecription  took 

place  after  such  first  meeting ;  and  that  the  company  had  no  l^al  exisieDee. 

Demurrer  to  im  exception  setting  up  the  foregoing  counts  or  ohe&  dismissed  1 

L.  C.  Rep.,  p.  366,  Quebec  and  Richmond  Railway  Co.  vs.  Dawson,  C.  Covrt. 

Duval,  J. 

See  the  opinion  of  Lafontaine,  C.  J.,  as  to  the  case  as  reported.  6  L.  C.  Bcfk 
p.  350. 

See  Shareholders'  LiABiLirt. 

Passengers. 

Held,  That  under  the  provisions  of  the  Consolidated  Statutes  of  Canada^t/ 
66,  the  conductor  of  a  railway  is  empowered  to  put  off  the  train  a  passenger  flio 
refuses  to  pay  his  fare.     5  Jurist,  p.  167,  Retina  vs.  Faneuf.     Q.  B.  Cran 
side,  St.  Francis^  Short,  J. 

Rente  CoNSTiTuiiE. 

A  railway  company  applied  for  ratification  of  title  of  a  piece  of  land  mortgipi 
for  a  rente  constitute,  and  deposited  the  price.  The  creditor  of  the  rente  ffM 
an  opposition  claiming  the  whole  capital,  although  only  a  portion  of  the  land  had 
been  taken  possession  of  by  the  company. 

Held,  On  contestation  by  the  debtor  of  the  rente^  and  his  creditors:  Thti^ 
creditor  could  only  claim  a  proportion  of  the  capital  equal  to  the  value  of  the 
portion  of  the  land  alienated,  and  not  the  whole  of  such  capital  1  L.  C.  Bep. 
p.  125,  Ex  parte  Lachine  Railroady  and  Opps.     S.  G.  MontreaL 

Sequestrb. 

Held,  1.  That  the  provincial  government  had,  under  the  Provincial  Stataki, 
the  first  hypothecary  lien  and  mortgage  upon  the  road,  property  and  woibflf 
the  Grand  Trunk  Railway  Company,  and  upon  all  its  rolling  stock  and  plat 
and  that  first  preference  bondholders,  under  the  19th  and  20th  Vlot^  c  lH] 
have  priority  of  claim  therefor  over  the  first  lien  of  the  Province. 

2.  That  under  the  issues  and  proof  in  the  cause  the  court  will  hot  decUie  ^ 
railway  cannot  legally  be  sold  at  sherifTs  sale. 

3.  That  the  court  has  no  power  to  appoint  a  eequestre,  or  receiver,  as  prajedftit 
and  that  the  law  of  sequestration  does  not  apply  to  the  property  of  bodies  potft 
incorporated  by  act  of  parliament,  unless  with  the  consent  of  such  bodies. 

4.  That  there  was  no  sufficient  evidence  of  any  necessity  for  the  appointmait 
of  a  Bequestre  or  that  any  advantage  would  result  to  the  plaintiff,  or  to  any  ptfti* 
interested  in  the  railway,  from  such  appointment.  5  Jurist,  p.  316,  MtrriK* 
vs.  Grand  Trunk  Railway  Co.     S.  C.  Montreal ;  Monk,  J. 

Service  upon. 

Held,  That  service  of  process  on  the  Orand  Trunk  Railway  Company  atone 
of  its  stations  is  insufficient,  and  that  such  service  ought  to  be  made  at  Aeir 
principal  place  of  business.  6  L.  C.  Rep.,  p.  105,  Legendre  vs.  Orand  1^ 
C^.    S.  C.  Arthabaska ;  D.  Mondelet,  J. 
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Shares  Allotted. 

i,  That  an  allottee  of  shares  in  a  railway  scheme  which  has  proved  abor- 
aay  recover  back  in  an  action  for  money  had  and  received,  the  whole 
it  paid  by  way  of  deposit.     2  Rev.  de  Jur.,  p.  35,  Walstabb  vs.  Spottis- 
£nglish  case ;  Exchequer,  1846. 

Shareholder's  Liability. 

d,  That  the  action  accorded  to  creditors  against  shareholders  in  railway 
Dies,  under  the  14th  and  15th  Vict.,  c.  51,  sect.  19,  is  not  affected  by  the 
I  of  the  directors  of  the  company  to  make  calls,  in  accordance  with  the  19th 
I  of  that  act.  2  Jurist,  p.  114,  Cockhum  vs.  Stames,  S.  C.  Montreal; 
Itfondelet,  Badgley,  J. 

d.  Nor  by  irregularities  in  the  nomination  or  appointment  of  directors,  or 
\  time  of  holding  its  first  meeting.  2  Jurist,  p.  274,  Ryland  vs.  Ostell, 
Montreal ;  Mondelet,  J. 

d,  1.  Nor  by  the  transfer  of  shares  by  defendant.  The  fact  of  the  defen- 
)eing  owner  of  the  shares  at  the  time  plaintiff's  debt  accrued,  will  enable 
iff  to  recover. 

That  parol  evidence,  by  the  secretary  of  the  company,  to  the  effect  that  it 
red  by  the  books  of  the  company,  that  defendant's  shares  had  been  trans- 
before  the  institution  of  plaintiff's  action,  is  not  sufficient  to  prove  such 
isr.  2  Jurist,  p.  283,  Cockhum  vs.  Beaudry,  S.  C.  Montreal;  Badgley,  J. 
Id,  Nor  by  irregularity  in  the  first  election  of  directors,  who  were  alleged 
'C  been  named  before  the  requisite  amount  of  stock  had  been  subscribed, 
ist,  p.  285,  Cockhum  vs.  Tuttle,     S.  C.  Montreal ;  Smith,  J. 

Transfer  of  Shares  by  Company. 

der  a  clause  in  an  agreement  between  a  railway  company  and  a  contractor, 
ntraotor  was  authorized  to  collect,  for  his  own  benefit,  arrears  due  by  certain 
lolders  for  the  price  of  their  shares,  to  a  certain  specified  amount. 
Id,  That  the  stockholders  could  not,  in  such  case,  be  sued  by  the  contractor 
own  name,  and  that  the  company  was  not  liable  to  warrant  or  defend  such 
ictor,  against  a  plea  by  a  shareholder,  alleging  facts  to  show  that  he  was  not 
ted  to  the  company.  7  L.  0.  Rep.,  p.  369,  Widte  vs.  Daly^  and  Daly  vs. 
fry  ViUa^e  Railway  Co.  S.  C.  Montreal ;  Day,  Mondelet,  Chabot,  J. 
Id,  1.  That  a  shareholder  in  a  railway  company  who  has  trans/erred  his 
s  BB  collateral  security,  cannot  bring  an  action  of  damages  against  the  com- 
for  reusing  to  register  such  transfer  during  several  months,  thereby  cans- 
im  great  pecuniary  loss. 

That  the  allegations  that  the  transferees  had  offered  to  surrender  such 
Ten  to  the  company,  and  had  demanded  that  the  company  should  trarts/er 
uirei  (not  '^  enter ''  the  transfer)  in  their  books,  were  insufficient.  2  Jurist, 
1,  Wehster  vs.  The  Grand  Trunk  Co.  S.  C.  Montreal;  Day,  J. 
ild,  in  Appeal,  1.  That  a  shareholder  who  has  transferred  his  shares  as 
end  security,  can  maintain  an  action  in  damages  against  the  company 
ifusing  during  several  months  to  register  such  transfer. 

V 
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2.  That  the  all^tions  that  the  transfereea  had  offered  to  surrender  ssdi 
transfer  to  the  company  and  had  demanded  of  the  company  to  transfer  the  shim 
in  their  books  was  sufficient  to  meet  the  requirements  of  the  company's  chirts. 
Judgment  below  reversed.    3  Jurist,  p.  148.     In  Appeal :  Lafontaine,  C.  J 
Aylwin,  Duval,  J. ;  Mondelet,  J.,  dissenting. 


RATIFICATION  OF  TITLE. 


Held,  That  where  a  petitioner  for  ratification  of  title  bound  himself  bj  Ui 
deed,  to  pay  a  sum  of  money  to  a  hailleur  de/onds  who  fyled  an  opposition,  thik 
the  opposition  would  be  admitted,  but  without  costs.  10  L.  G.  Rep.,  p.  451,  & 
parte  Lenoir  vs.  Lamothe  et  al,,  0pp.     S.  C.  Montreal  ]  Bad^ey,  J. 

Same  case,  2  Jurist,  p.  303. 

Held,  That  a  petitioner  for  ratification  of  tide  is  bound  to  deposit  the  prioeof 
his  acquisition,  if  required  to  do  so  by  opposants.  1  Rev.  de  Jur.,  p.  42,  ExparU 
Cantin  and  Dion  et  al.,  0pp.     E.  B.  Q.  1840. 

Can  a  petitioner  for  ratification  of  title  desist,  in  any  stage,  from  his  prooeej- 
bgs,  on  paying  all  costs  incurred  ?  1  Rev.  de  Jur.,  p.  224,  Chabot,  Petr.  and 
divers  Opps.   E.  B.  Q.  1846. 

Held,  That  prodSedings  for  ratification  of  tide,  under  the  9th  Geo.  4,  e.  211, 
are  not  in  every  respect  analogous  to  those  followed  in  France  under  the  ediotof 
1771.  That  the  statute  only  has  in  view  the  discovering  of  the  hjfpothejmui 
to  preserve  them  on  the  immovable,  whilst  the  edict  was  intended  to  pup 
hypoiheques,  and  was  in  that  respect  equal  to  a  cUcret;  that  under  our  s^Btai 
creditors  have  not  the  absolute  right  of  obtaining  a  deposit  of  the  price  under  i 
contrainte  par  corps.  2  Rev.  de  Jur.,  p.  229,  Douglcu^  ^^PP*?  -Dapri,  Beep.  Ii 
Appeal,  1844. 

Held,  On  an  opposition  to  a  ratification  of  tide,  that  the  pariy  Ojj^KM&tvii 
bound  to  have  mentioned  in  the  acte  upon  which  his  claim  was  based,  the  m 
of  money  for  which  the  hypotheque  was  created.  Opposition  dismisBed.  b 
parte  Cazelais  and  Ramsay,  0pp.     S.  C.  Montreal ;  Cond.  Rep.,  p.  34. 

In  this  case  Grace  Russell  sold  a  piece  of  land  to  the  Harbor  Comisnonentf 
Montreal  in  1853,  who  applied  for  ratification  of  tide.  A  creditor  of  Hector 
Russell  &  Co.  fyled  an  opposition,  setting  up  that  the  land  had  formerly  bdoqp' 
to  Hector  Russell  who  sold  it  frauduendy,  and  by  collusion  to  Grace  BuflBeflk* 
sister,  when  notoriously  insolvent  and  a  bankrupt,  thatopposant's  debt  wasnifii' 
and  a  fradulent  preference  given  to  Grace  Russell.  Held,  On  motion  of  Giv* 
Russell,  an  intervenent  in  the  cause,  that  such  an  opposition  will  be  disnM 
the  subject  matter  not  being  such  as  could  be  urged  against  a  ratificadon  of  title, 
and  that  the  validity  of  the  ddes,  or  the  fraud  could  not  be  decided  upon  is  thv 
way.  Ex  parte  The  Harbour  Commissioners  of  Montreal  for  Ratifieatioii,  oi 
Foster  J  0pp.,  and  Russell  intervening.   S.  C.  Montreal,  1854;  Cond.  Bep.,|^^ 

Ratification,  Opposition  to.    See  Garantis  Ratification. 

See  Decret. 

Opposition  to.    See  Gabantis. 
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BEBELLION  LOSSES. 
See  C188ION,  Indemnitj. 


REBELLION  EN  JUSTICE. 

See  CONTBAIHTI. 


BEOORD. 
See  EviDSNOS,  Record. 


RECORDER  OF  MONTREAL— JURISDICTION. 
See  Certiorari,  Jurisdiction. 


RECORS. 
See  ExxoUTiON,  Fonnalities  of. 


RECUSATION. 

Held,  1 .  That  in  Canada,  the  judge  recused  may  pronounce  upon  the  validity 
if  the  recusaticm. 

2.  That  relationdiip  of  the  judge  with  a  stockholder  in  an  incorporated  com- 
Uny  does  not  render  him  incompetent.  3  Rot.  de  Jur.,  p.  85,  Assurance  Cantr 
KNiy  of  Canada  vs.  Freeman.     K.  B.  Q.  1847. 

Held,  That  if  a  judge  dedare  his  incompetency  by  reason  of  kindred,  &o.,  the 
arties  must  fyle  their  recusation  within  eight  days,  and  are  dechues  de  plein 
hnt  if  they  do  not.     Neilsan  vs.  Union  Company,     E.  B.  Q.  1817. 

Held,  1.  That  the  recusation  contemplated  by  the  ordinance  of  1667,  tit.  24, 
rt  23,  can  only  be  made  in  writing. 

2.  That  the  hatred  {inimitie  capitale)  mentioned  in  the  8th  article  of  the  same 
ttie  to  give  rise  to  a  recusation,  must  be  hatred  on  the  part  of  the  judge,  and 
mat  be  so  allied  and  proved,  failing  which,  the  reasons  of  recusation  will  be 
mU  impertinent. 

3.  That  the  causes  of  such  hatred  must  be  specifically  declared. 

4.  That  the  hatred  must  be  a  decided  hatred,  known,  manifest,  the  result  of 
^  killing  of  some  near  relative  of  the  person  urging  such  recusation,  or  the 
'^t  of  differences,  personal  encounters,  or  matters  of  large  interest  between 
^di  person  and  the  judge,  which  could  create  a  feeling  of  revenge  tending  to 
*^  use  of  an  opportunity  of  destroying  the  life,  or  the  honor,  or  the  personal 
l^^antages  of  one's  enemy.  8  L.  C.  Rep.,  p.  246,  Benaud^  App.,  Gugy,  Resp. 
-^  Appeal ;  Lafontaine,  0.  J.,  Aylwin,  Duval,  Caion,  J. 
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BEGISTRATION. 

ACTE  DE  TUTELLE. 

Held,  On  a  difense  en  droit  to  an  action  by  the  tutor  to  a  minor,  that  under 
the  24th  section  of  the  r^istry  ordinance,  the  declaration  most  contain  an  aUe- 
gation  of  the  enregistration  of  the  acte  de  tutelle.  2  L.  C.  Rep.,  p.  3,  Jfiimqr 
vs.  Gorman.     S.  C.  Montreal  j  Vanfelson,  Mondelet,  J. 

Held,  That  an  heir  claiming  his  share  of  a  community  in  right  of  his  mother, 
will  lose  his  rank  of  mortgage  on  the  real  estate  of  his  father,  appointed  his  tate 
unless  the  marriage  contract,  acte  de  tutelle,  or  deed  of  partition,  were  registered. 
1  L.  C.  Rep.,  p.  87,  Girard  vs.  BlaU,  and  Opps.  S.  C.  Quebec;  Bowen,(I 
J.,  Duval,  Meredith,  J. 

Held,  That  the  4th  Vict.,  c.  30,  sect.  24,  as  to  r^stration  of  the  acUit 
tutelle  before  the  maintaining  of  an  action,  does  not  apply  to  an  opposition  hjk 
de  conserver  filed  by  a  tutor.  5  Jurist,  p.  154,  Morland  VB.  Dorion,  and  Smd 
et  ux.,  Opps.     S.  C.  Montreal ;  Badgley,  J. 

After  Seizure. 

Held,  That  the  registration  of  a  title  of  debt  after  the  seizure  of  a  land,  eoi- 
fers  no  hypotheque  as  against  other  creditors  not  restored.  1  Jurist,  p.  26$, 
Gale  vs.  Griffin,  Queen's  Bench,  Montreal ;  Rolland,  0.  J.,  Day,  Smith,  J.  1848. 

Arrears  of  Interest. 

Held,  That  the  registration  of  an  obligation  dated  before  the  r^istry  orfi- 
nance,  4th  Vict.,  c.  30,  without  a  memorial  of  a  claim  for  any  specific  som  ftr 
arrears  of  interest  is  sufficient  to  preserve  the  rights  of  the  creditor,  for  the  iHuli 
amount  of  interest  due.  3  Rev.  de  Jur.,  p.  340,  McLaughlin  et  a/.,  App^ 
Bradbury  et  uL,  Resp.     In  Appeal,  1848. 

Held,  That  registration  at  full  length,  of  an  obligation  executed  previooflto 
the  registry  ordinance  (4th  Vict.,  c.  30)  will  preserve  a  mortgage  for  arreanof 
interest,  as  well  subsequent  to,  as  up  to  the  date  of  r^stration.  1  L.  C.  B% 
p.  284,  Regina  vs.  Fctitclerc,  and  0pp.     S.  C.  Quebec;  Duval,  Meredith,  J. 

Held,  That  registration  of  a  mortgage  bearing  a  date  subsequent  to  the  cos- 
ing into  force  of  the  registry  ordinance,  is  effectual  for  interest  for  two  years  tfJ 
the  current  year  against  a  subsequent  hypotheque  duly  registered,  but  not  tf  to 
costs.  6  L.  C.  Rep.,  p.  48,  Morin  vs.  Daly,  and  Derausselle,  0pp.  S.  C.  Q^ 
bee ;  Bowen,  C.  J.,  Meredith,  Morin,  J. 

See  Projet  de  Collocation. 

Held,  1.  That  the  law  which  existed  previous  to  the  passing  of  the  4th  Vi^ 
c.  30,  established  a  prescription  of  30  years,  and  not  merely  a  presoriptioo  d 
five  years  against  arrears  of  interest  upon  the  price  of  an  immovable  sold. 

2.  That  in  the  distribution  of  moneys,  levied  by  the  sale  of  real  estate,  tk 
vendor,  baiileur  d^/onds,  under  a  deed  passed  before  the  4th  Vict,  c.  30,  oia* 
into  operation,  is  entitled  to  rank  for  all  arrears  of  interest  due  with  the  prioO' 
pal,  although  no  memorial  of  such  interest  was  ever  r^stered. 

3.  That  the  7th  Vict.,  c.  22,  cannot  be  construed  as  having  a  retroaotiTeeAfl^ 
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that  consequently  it  does  not  apply  to  constituted  rents  created  before  it 
{ into  force.  10  L.  C.  Rep.,  p.  379,  Broum  vs.  Clarke,  and  Montizambert 
lal.,  0pp.     S.  C.  Quebec;  Taschereau,  J. 

Bailleur  de  Fonds. 

eld,  1.  That  a  bailleur  de  fonds  is  entitled  to  rank  for  all  arrears  of  interest 
frith  the  principal,  although  no  memorial  has  been  registered.  ^ 
That  the  enactments  of  the  7th  Vict.,  c.  22,  do  not  apply  to  deeds  anterior 
le  passing  of  that  act.     1  L.  0.  Rep.,  p.  489,  Latham  vs.  Kerrigan,  and 
s.    S.  0.  Montreal ;  Day,  Smith,  Yanfelson,  J. 

eld,  That  a  bailleur  de  fonds  either  anterior  or  posterior  to  the  registry 
nance  is  bound  to  enregister.  2  L.  C.  Rep.,  p.  353,  Vondenvelden^vs.  Hart' 
)ir  Jas.  Stuart,  Bart.     In  Appeal. 

eld.  In  the  Superior  Court,  That  a  bailleur  de  fonds,  subsequent  to  the 
ttry  ordinance,  can  claim  to  the  prejudice  of  a  subsequent  purchaser  whose 
has  been  duly  registered  before  his. 

1  Appeal,  That  it  is  not  now  an  open  question  whether  such  bailleur  de  fonds 
boond  befoi^  the  16th  Vict.,  c.  206,  to  enregister  his  title  to  preserve  his 
1^,  this  question  having,  in  several  instances,  been  decided  in  the  negative^ 
haying  now  the  character  of  res  judicata. 

r  BOTH  Courts,  That  a  bailleur  de  fonds,  who  has  previously  sued  his  per- 
I  debtor,  and  caused  the  sale  of  the  immovable  acquired  by  such  debtor  in 
BQge  for  that  subject  to  the  privilege  of  the  bailleur  de  fonds,  is  not,  in  law, 
)  considered  as  having  ratified  the  exchange,  nor  as  having  consented  to  the 
latution  of  one  property  to  the  other,  or  as  having  renounced  or  abandoned 
rivil^  upon  the  property  by  him  sold.  4  L.  C.  Rep.,  p.  371,  Bouchard 
Vais.  In  Appeal ;  Lafontaine,  C.  J.,  Panet,  Aylwin,  J. 
eld.  That  a  bailleur  de  fonds  whose  claim  has  not  been  registered  within 
leky  fixed  by  the  16th  Vict.,  c.  206,  will  rank  after  a  subsequent  purchaser 
has  not  assumed  the  debt,  and  who  has  r^stered  his  title  before  the  bail- 
de  fonds.  3  Jurist,  p.  120,  Lynch  vs.  Leduc,  and  Mathieu,  0pp.  S.  G. 
treal ;  Smith,  J. 

Is  the  bailleur  de  fonds  under  a  title  anterior  to  the  registry  ordinance, 
d,  under  the  4th  clause  of  the  ordinance,  to  enregister  before  the  1st  Nov., 
;,  in  order  to  enforce  his  hypotMque  against  a  defendant  in  possession,  as 
3rsal  legatee  of  the  purchaser  ? 

Is  such  defendant,  when  sued  h^pothecarily,  and  without  conclusions  against 
personally,  for  the  payment  of  his  portion  of  the  debt,  entitled  to  be  con- 
ed as  a  tiers  ditenteur  in  the  sense  intended  by  the  4th  clause  ?  3  Rev.  do 
p.  33,  Larivi  ys.,  Fontaine  dit  Bienvenue,  Tutor.  Q.  B.  Montreal,  1847. 
jld,  That  the  vendor  of  real  estate  prior  to  the  registry  ordinance,  does  not 
lis  privilege  as  against  an  hypothecary  creditor  whose  claim  is  registered 
B  him,  the  real  estate  being  held  by  the  purchaser.  3  Rev.  de  Jur.,  p.  66, 
jpeal  from  decision  In  Re  Sleaven  in  bankruptcy.  Baton,  App.,  Buchanan, 
,  Q.  B.  Three  Rivers,  1847. 
Jd,  That  the  vendor  of  real  estate,  bailleur  de  fonds,  who  has  neglected  to 
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roister  a  deed  passed  before  ihe  registry  ordinance,  4Ui  Yiot.,  c.  30,  witth 
the  period  limited  for  the  r^stration  of  such  deeds  (1st  Nov.,  1844)  will  not 
bo  allowed  to  rank  on  the  proceeds  of  such  real  estate,  to  the  prejudice  of  a  sobie- 
quent  hypothecary  creditor,  under  a  title  restored  before  that  of  the  Teodor. 
1  L.  C.  Rep.,  p.  3,  Dionne  vs.  Soucy^  and  Souc^y  0pp.  S.  G.  Quebec;  Bowo, 
Duval,  Meredith,  J. 

Held,  Tha|  a  hailleur  de  fonda  subsequent  to  the  coming  into  effiBot  of  Ai 
r^stry  ordinance  will  rank  before  a  subsequent  hypotheoary  creditor,  lihm 
title  has  been  restored  before  that  of  such  baiUeur  de  /ond$,  1  L.  0.  Bcp., 
p.  5,  Shaw  vs.  Lefurgy,  WiUon  and  Atkinson^  0pp.  S.  G.  Quebec ,  Bova, 
Meredith,  J. ;  Duval,  J.,  dissenting. 

This  judgment  affirmed  in  Appeal,  Holland,  Panet,  J.,  Aylwin,  J.,  disBOrtag 
on  the  ground  that  the  vendor's  privilege  is  based  on  a  right  pf  ^meui  reteitMi, 
not  affected  by  the  ordinance,  and  that  a  di£ferent  interpretation  would  apm 
the  vendor  to  the  loss  of  his  privilege  which  the  law  evidently  meant  to  noogant* 
Judgment  affirmed.     2  L.  C.  Rep.,  p.  5,  WUsony  App.,  Atkinmnj  Resp. 

See  note  to  this  case,  p.  6-7. 

Held,  1.  That  a  deed  of  mortgage  passed  (19th  March,  1848)  since  thengji- 
try  ordinance  came  into  force,  is  invalid  as  against  a  subsequent  purchaser,  ukBi 
it  be  roistered  be/ore  the  title  of  such  purchaser. 

2.  That,  in  this  case,  the  mortgage  and  the  title  having  been  both  eniegistend 
cU  the  9ame  Hme,  the  hypothecary  creditor  had  not  roistered  before  the  soliM' 
quent  purchaser,  and  had  lost  his  right,  although  the  purchaser  was  awm  rf 
the  existence  of  the  mortgage.  N.  B.  The  deed  of  sale,  of  date  14th  Nov.,  IW^ 
bore  the  registrar's  No.  10512,  the  obligation  10513  and  both  were  certified  tf 
roistered  on  Monday  the  15th  Nov.,  1858,  at  9  o'clock  a.m.  The  mortgiip 
appeared  by  parol  evidence  to  have  been  left  with  the  registrar  on  Sunday  te 
14th  Nov.  12  L.  C.  Rep.,  p.  125,  Chaumont,  App.,  Orenier,  Resp.  Id  Ap- 
peal ;  Lafontaine,  G.  J.,  Aylwin,  Duval,  Meredith,  J. ;  Mondelet,  J.,  disBentiBg* 

Held,  That  an  hypothecary  creditor  prior  to  the  r^istry  ordinance,  vta 
title  was  roistered  after  the  property  mortgaged  had  come  into  the  hands  rf  • 
subsequent  purchaser,  whose  title  was  not  registered,  will  rank  on  the  proceeds  of 
the  property,  as  a^^ainst  a  subsequent  purchaser,  and  also  against  his  hypotheouj 
creditor  whose  title  was  subsequently  registered.  1  L.  C.  Rep.,  p.  20,  PoM 
vs.  Lavergne,  and  Lacasse  et  ah,  Opps.     S.  G.  Quebec. 

Held,  Under  the  4th  Vict.,  c.  30,  sect.  4,  that  of  two  creditors,  anterior  10 
the  ordinance,  the  one  who  first  registered  his  claim  will  be  preferred  to  tlie 
other  who  has  r^stered  subsequently,  and  whose  claim  is  prior  in  date ;  altiKMgk 
both  r^istrations  were  made  after  ^e  1st  Nov.,  1844,  the  period  fixed  bjtke 
ordinance  for  the  registration  of  claims  anterior  to  the  ordinance.  10  L.  & 
Rep.,  p.  42,  Normandy  App.,  Crevier  et  oZ.,  Resp.  In  Appeal ;  Lafontaioe,  C 
J.,  Aylwin,  Duval,  Meredith,  Stuart,  J. 

Held,  That  the  right  of  bailleur  de  fondsy  under  a  deed  subsequeai  to  As 
16th  Vict.,  c.  206,  namely  of  8th  July,  1853,  registered  18th  Dec.,  1853,  ispoi^ 
poned  to  that  of  a  judgment  creditor  whose  judgment  was  roistered  on  the  M 
Dec.,  1853,  before  the  deed  given  by  the  bailleur  de/ond$  to  the  defendaot.  2 
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rviBl,  p.  219,  Letmemrier  ei  ah  vs.  MeCato^  and  Dolan^  0pp.  S.  C.  Montreal. 
Bad^ey,  J. 

Held,  1.  That  the  vendor  of  real  estate  has  an  action  en  rUolution  de  vente, 
n  default  of  payment  of  the  porohase  money,  whether  such  payment  was  to  be 
made,  with  or  without  delay. 

2.  That  under  the  8th  Vict.,  o.  22,  sect.  6,  the  stipulation  that  the  purchaser 
ikall  pay  a  debt  due  a  third  party,  becomes  a  perfect  delegation  by  the  r^istra- 
don  (at  full  length)  of  the  deed. 

3.  That  the  baiUeur  defonds  who  has  not  r^stered  can  demand  the  risolution 
ie  vente  in  default  of  payment,  to  the  prejudice  of  a  subsequent  purchaser  who 
tias  undertaken  to  pay  him  and  whose  deed  i^egistered  at  full  length.  7  L.  G. 
Etep.,  p.  .66,  Patenaude,  App.,  Lirigi  dit  LaplanU  et  al,,  Resp.  In  Appeal ; 
Lafentaine,  C.  J.,  Aylwin,  Duval,  Garon,  J. 

Same  case,  1  Jurist,  p.  106. 

Held,  That  the  claim  of  a  baiUeur  de  /onds  prior  to  the  registry  ordinance, 
4th  Vict.,  c.  30,  is  inoperative  for  want  of  r^stration,  as  against  a  subsequent 
purdiaser  for  valuable  consideration,  and  that  the  case  submitted  is  not  affected 
by  the  16th  Vict.,  c.  206.  7  L.  C.  Rep.,  p.  468.  Poliquin  vs.  Belleau,  and' 
FitBeile  et  al,  0pp.     S.  C.  Quebec ;  Bowen,  G.  J.,  Meredith,  Badgley,  J. 

Held,  That  a  baiUeur  de  /onds  who  consents  to  the  hypothecation,  in  favor 
of  another,  of  real  estate  already  hypothecated  in  his  own  favor,  will  be  held  to 
have  waived  his  priority  of  mortgage  in  favor  of  such  subsequent  creditor.  9 
L.  0.  Rep.,  p.  182,  Symes  vs.  McDonald^  and  divers,  Opps.  S.  C.  Quebec  ; 
Keredith,  J. 

Held,  1 .  That  the  loss,  by  the  original  vendor,  of  a  deed  of  sal^  is  no  answer 
to  a  third  party,  alleging  the  non-r^istration  of  such  title. 

2.  That  r^istration  by  memorial  only  preserves  the  rights  set  forth  in  such 
memoriaL 

3.  That  the  r^istration  of  a  titre  nouvd  cannot  be  prejudicial  to  a  third  party 
idio  has  registered  his  title.  3  L.  G.  Rep.,  p.  42,  Carrier  vs.  Angers  and  0pp. 
S.  C.  Quebec ;  Duval,  Meredith,  J. 

Held,  That  reference  in  a  deed  which  has  been  roistered,  to  a  previous  deed 
not  roistered,  is  not  equivalent  to  a  registration  of^  the  first  deed,  or  sufficient 
to  defeat  the  claim  of  a  subsequent  mortgage  creditor,  whose  claim  has  been 
repstered.  3  L.  G.  Rep.,  p.  84,  Delesdemiers  vs.  Kingsley,  and  Opps.  S.  G. 
Montreal ;  Day,  Vanfelson,  Mondelet,  J. 

Held,  That  the  special  privilege  of  the  bailleur  de  /onds  is  prefencble  to  the 
general  privil^e  of  the  physician  for  the  /rats  of  the  last  illness,  upon  the  pro- 
ceeds of  immovables,  even  if  there  be  no  movables  out  of  whidi  he  can  be  paid. 
9  L.  G.  Rep.,  p.  497,  Tachereau  vs.  De  Lagorgendiire^  and  Froulx^  Opp.^  S» 
C.  Quebec ;  Stuart,  J. 

Bail  EmphitI^otique. 

Held,  That  upon  the  proceeds  of  a  sale  of  a  bail  emphitSoHque  n  non-regts- 
tered  lessor  cannot  claim  arrears  to  the  prejudice  of  a  registered  creditor  of  the 
lessee.  7  L.  C.  Rep.,  p.  42,  Tetu  vs.  Martin^  and  Quebec  Building  Society^  0|^ 
S.  0.  Quebec;  Bowen,  G.  J.,  Meredith,  Morin,  J. 
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Builder's  Priyileoe. 

Held,  That  a  builder  has  no  privilege  against  the  registered  daim  of  a  laU- 
leur  de  fonds,  if  the  builder  has  not  complied  with  the  provisions  of  the  Slstind 
32nd  sections  of  the  registry  ordinance  (Consolidated  Statutes  of  Lower  Canada, 
p.  362-3)  as  to  the  making  the  proch  verbaux  therein  mentioned,  and  the  re^ 
tration  of  the  second  proc^  verbal  within  thirty  days  of  its  date.  6  Jurist, 
p.  196,  Clapin  vs.  Naigle^  and  MongenaU,  0pp.,  and  Clapinj  Contest.  8.  C. 
Montreal ;  Berthelot,  J. 

By  Crown. 

Held,  That  the  privil^e  of  the  Crown  under  the  4th  Vict.,  o.  30,  sect  4,  of 
preserving  its  hypothecary  rights,  ainsing  out  of  letters  patent  without  registeriag 
such  patent,  applies  only  to  the  immovable  property  granted  by  such  kttan 
patent;  and  as  to  other  property  a  registered  hypothecary  creditor  will  be  ooQih 
catcd  in  preference  to  the  Crown.  6  L.  C.  Rep.,  p.  279,  Marin  et  al.Yi.  Smiik, 
and  divers,  Opps.     S.  C.  Quebec ;  Bowen,  C.  J.,  Meredith,  Badgley,  J. 

Held,  That  the  Crown,  without  r^stration,  has  no  privilege  for  a  loan  of 
debentures  made  under  the  9th  Vict.,  c.  62,  if  made  to  a  party  who  was  not  i 
sufferer  by  the  fire  (at  Quebec).  7  L.  C.  Rep.,  p.  471,  Atty-Otn*  pro  ReywOf 
App.,  vs.  Bois  et  al,,  Resp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Danl, 
Caron,  J. 

Held,  That  the  general  mortgage  given  to  the  Crown  by  the  9th  Yiot,  e.  ^, 
sect.  18,  for  advances  under  that  act  (to  sufferers  by  the  Quebec  fire)  attaehtf 
without  registration,  although  the  loan  was  made  after  the  borrower  had  rebuilt^ 
and  was  not  applied  as  contemplated.  11  L.  C.  Rep.,  p.  63,  Lavoitj  Apm 
Regina,  Resp.  In  Appeal ;  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mco- 
delet,  J. 

Held,  That  original  grants  and  letters  patent  creating  a  general  hifpotheqm 
as  well  as  a  special  hypotheque  before  the  4th  Vict.,  c.  30,  are  subject  to  regis- 
tration in  order  to  preserve  the  general  hi/pothique.  1  Jurist,  p.  55,  Solicitor- 
Gen,  pro  Regina  vs.  The  People's  Building  Society,  In  Appeal;  Lafontaine, C. 
J.,  Duval,  Caron,  J. ;  Aylwin,  J.,  dissenting. 

Coup  de  Bois. 

Held,  That  a  purchaser  who  has  r^stered  his  title  deed,  is  not  bound  to  suf- 
fer a  coup  de  bois  to  which  the  property  has  been  subjected  by  a  title  not  regtf* 
tered,  although  the  purchaser  had  a  knowledge  of  its  existence.  5  L.  C.  Hep.; 
p.  393,  Thibeault  vs.  DuprL     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Date  op  Titre. 

Held,  That  when  neither  of  two  litres  de  cr6ance  subsequent  to  the  ordiM^e, 

carrying  hypoth^qucy  is  registered,  the  oldest  in  date  will  be  preferred.    2 1^* 

de  Jur.,  p.  210,   Mlthot  et  al,  vs.  Sylvain,  and  Gibb  et  al.,  0pp.    Q-  ^* 

Quebec,  1847. 

Donation. 

Held,  That  a  donation  may  be  enregistered  at  any  time  during  Uie  life  of  ^^ 
donateur.     Gauthier  vs.  Carri^v,     K.  B.  Q.  1809. 
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Held,  That  registration  of  a  deed  of  donation  dated  previoas  to  the  r^stry 
>rdinance,  (4th  Vict.,  c.  30)  is  sufficient  to  preserve  the  rights  of  the  creditor 
or  arrears  of  a  rente  viagere  for  twelve  years  without  registration  of  a  memorial 
br  arrears.  1  L.  C.  Rep.,  p.  165,  Pelletier  vs.  Michaud,  S.  C.  Quehec;  Bowen, 
3.  J.,  Ihival,  J. 

Held,  That  since  the  passing  of  the  16th  Yict.,  c.  206,  section  7,  a  hypothi- 
jue  may  suhsist  for  a  life  rent  payahle  en  nature  without  mention  of  a  specific 
nun  of  money.  3  L.  C.  Rep.,  p.  477,  Chapais  vs.  Lebelf  and  Opps.  S.  C. 
[Quebec ;  Bowen,  C.  J.,  Duval,  Caron,  J. 

Held,  1.  That  under  the  4th  section  of  the  registry  ordinance  4th  Vict.,  c. 
)0,  the  defendants,  donataires  of  the  land,  sought,  by  the  action,  to  be  declared 
bypothecated,  are  not  purchasers  or  grantees  for  or  upon  valuable  consideration 
10  as  to  enable  them  to  invoke  the  non-registration  of  plaintiff's  titre  de  criance 
or  the  registration  of  the  judgment  founded  thereon,  subsequent  to  the  insinua- 
tion of  the  donation. 

2.  That  the  donation,  in  the  case  submitted,  was  d  titre  gratuit.  5  L.  C.  Rep., 
p.  296,  Holme*  vs.  Cartier  et  al.     S.  C.  Montreal ;  Day,  Smith,  Vanfelson,  J. 

Held,  1.  That  registration,  by  memorial,  of  an  hypothecary  claim  founded  on 
I  donation,  which  does  not  state  the  amount  of  the  claim,  is  inoperative  as 
^inst  a  subsequent  bona  fide  purchaser,  whose  deed  is  duly  roistered. 

2.  That  such  memorial  should  contain  the  allegations  necessary  to  disclose  all 
lie  rights  sought  to  be  preserved  by  such  registration.  8  L.  C.  Rep.,  p.  349, 
Fraser  et  ux.  vs.  t'oulin,     S.  C.  Quebec ;  Chabot,  J. 

Held,  1.  That  a  donation  inter  vivos  containing  obligations  at  least  equal  to 
is  advantages  need  not  be  insinuated  or  registered  to  be  valid. 

2.  That  the  donee  cannot  take  advantage  of,  or  plead  want  of,  insinuation  or 
registration. 

3.  That  dotal  moneys  carry  interest  de  plein  droit,  * 

4.  That  to  render  a  delegation  perfect  it  is  enough  that  the  will  of  the  credi- 
tor to  accept  the  new  debtor  instead  of  the  former  debtor  is  apparent  in  any 
Bmnner,  and  anterior  payments  made  by  the  dUigui  in  his  own  name  and  dis- 
charge, and  so  accepted  by  the  creditor,  constitute  a  sufficient  acceptation  of  the 
delation. 

5.  That  a  debtor,  in  virtue  of  such  del^ation,  cannot  be  liberated  from  his- 
obligation  except  with  consent  of  the  creditor. 

6.  That  a  donee  charged  with  payment  of  the  debts  of  the  donor,  who  remains 
'^  possession  of  the  property  after  the  donation  has  been  resiliated,  cannot  avail 
^Hiself  of  the  resiliation  between  him  and  the  donor,  by  reason  of  it  not  having 
®©n  carried  into  execution.  6  Jurist,  p.  302,  Poirier  vs.  Lacroix,  S.  C.  Mon- 
f^^ ;  Smith,  J. 

&e  Donation,  Revocation  of. 

Effect  of. 

Held,  That  the  r^istration  of  a  title  which  is  void,  will  not  render  it  valid, 
^Binst  the  rights  of  a  lawful  proprietor,  even  when  the  latter  has  not  registered 
^  title.     3  L.  0,  Rep.,  p.  310,  Stuart,  App.,  Bowman,  Resp. 


S80  RBGISTBATIOK. 

General  Hypothequb. 

Held,  1.  That  in  case  of  a  general  hypotbeque  dating  as  far  back  as  1815, 
and  claimed  in  respect  of  lands  in  the  county  of  Sherbrooke,  and  duly  registered 
in  accordance  with  the  4th  Vict.,  c.  30,  the  want  of  r^istration  whilst  the 
10th  and  11th  Geo.  4,  c.  8,  was  in  force,  could  not  be  invoked,  without  aTermtet 
and  proof  that  the  debtor  held  the  land  whilst  that  statute  was  in  force. 

2.  That  a  hypotbeque  duly  created  during  the  lifetime  of  the  debtor,  may  be 
preserved  by  registration  after  his  death. 

3.  That  hypoihlques  ligales  are  not  exempt  from  r^istration  under  the  4tli 
section  of  the  r^stry  ordinance,  4th  Vict.,  c.  30.   2  Jurist,  p.  86,  Begina,  App., 

^Comte  et  al.,  Resp.     In  Appeal ;  Aylwin,  Meredith,  Short,  Badgley,  J. 

Held,  That  a  general  hypothique  anterior  to  the  4th  Vict.,  c.  30,  n^ist^ 
before  any  r^istration  by  a  tiern  dttenteuVy  is  valid.  3  Jurist,  p.  138,  Mogi  n, 
Dupri,     C.  C.  Montreal ;  Bruneau,  J. 

Held,  1.  That  under  the  4th  Vict.,  o.  30,  the  priority  of  hypotbeques  anterior 
to  the  ordinance,  no  longer  depends  on  the  date  of  the  instrument  alone,  bat 
on  its  registration  within  the  delay  fixed  by  the  statute. 

2.  That  the  r^stratioo  of  a  transfer  does  not  dispense  with  the  registratioo 
of  the  original  title  of  debt.  1  Rev.  de  Jur.,  p.  231,  WurteU  ei  dL  vs.  JKbii/- 
migny^  and  Opps.     Q.  B.  Quebec,  1845. 

Judgment. 

Held,  That  a  creditor  under  a  judgment  of  the  11th  April,  1834,  roistered 
before  the  1st  Nov.,  1844,  will  rank  previous  to  a  judgment  creditor  aaterior  in 
date,  but  whose  judgment  is  not  registered.  1  Rev.  de  Jur.,  p.  47,  TreMfi 
vs.  Bouchard^  and  SimoUj  0pp.     Q.  B.  Quebec,  1845. 

Held,  That  where  a  person  who,  at  the  time  of  rendering  a  judgm^oit  against 
his  auteuVj  is  in  open  and  public  possession  of  property  as  proprietor  imder  i 
title  not  registered,  the  r^istration  of  such  judgment  does  not  create  a  kgpo(^ 
que  on  the  property.  6  Jurist,  p.  169,  Ex  parte  Gamble  for  Ratification.  S.C. 
Montreal ;  Monk,  J. 

Lease. 

Held,  That  under  the  4th  Yict.,  c.  30,  sect.  17,  mortgages  resulting  from  deeds 
of  lease  under  nme  years,  need  not  be  registered.  3  L.  C.  Rep.,  p.  291,  Bnm 
vs.  Mclnely.     S.  C.  Quebec ;  Bowen,  C.  J.,  Duval,  J. ;  Meredith,  J.,  dissenting. 

Held,  1.  That  the  Crown  has  no  privilege  for  a  loan  of  debentures  upon  an 
immovable  property  burned  at  the  Quebec  fire  of  1845,  if  the  borrower  was  not, 
at  the  time  of  such  fire,  the  proprietor ;  but  in  the  particular  case,  the  Crown  bat 
a  special  mortgage,  it  having  been  stipulated,  and  duly  registered. 

2.  That  an  ordinary  lease,  not  registered,  does  not  produce  a  general  mortg>g^ 
notwithstanding  the  17th  section  of  the  4tb  Vict.,  c.  30,  and  this  because  of  tbe 
sections  1  and  28  of  the  said  act,  which  prescribe  that  the  mortgage  most  be 
special  and  must  be  registered,  and  of  the  29th  section  which  enumerates  tbe 
general  mortgages  which  will  continue  to  subsist,  and  which  must  be  registered. 
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L.  G.  Bep.,  p.  241,  JSillier  vs.  BentUyf  and  Primrose  et  ah,  0pp.  S.  C. 
(uebeo ;  Meredith,  Morin,  Badgley,  J. 

Notice — Bad  Faith. 

Held,  That  knowledge,  by  a  subseqaent  creditor,  of  the  existence  of  a  previous 
lebt  not  roistered,  is  not  sufficient  to  put  him  in  bad  faith  or  deprive  him  of 
ightd  acquired  by  his  r^stration,  unless  he  be  guilty  of  fraud  or  collusion.  3 
J.  G.  Rep.,  p.  136,  Boss  vs.  Dalify  and  Kindly^  0pp.  S.  C.  Quebec ;  Bowen, 
/.  J.,  Duval,  Meredith,  J. 

Held,  That  the  non-registration  of  a  deed  of  conveyance  under  the  provincial 
tatutes  10th  and  11th  Vict.,  c.  8,  and  1st  Will.  4.,  c.  3.,  and  2nd  Will.  4., 
.  7,  does  not  operate  as  an  absolute  nullity,  if  the  subsequent  purchaser  be  not 
.  bond  fide  purchaser  for  a  valuable  consideration.  2  Rev.  de  Jur.,  p.  194. 
^miih  vs.  TerriU,  and  Phillips^  0pp.  K.  B.  St.  Francis;  Bowen,  C.  J., 
Talli^res,  Fletcher,  J.,  1835. 

Notice  to  Claim  Proceeds  of  Sale. 

The  appellants  acquired  real  property,  on  which  was  built  the  Baptist  coll^, 
Montreal,  from  Gerard,  by  deed  of  18th  March,  1842 ;  part  of  the  price  remained 
i  constitut  and  £2000  also  remained  on  interest  during  the  lifetime  of  one  For- 
yth,  and  M.  G.  Gkrard,  his  wife,  the  principal  payable  after  their  death,  to 
ttrtain  persons  appointed  to  receive  the  same.  A^rwards,  on  the  25th  July, 
L845,  by  deed  not  roistered,  the  appeUants,  reciting  that  they  had  purchased 
lolely  in  trust  for  "  The  Canada  Baptist  Missionary  Society,"  until  it  should  be 
noorpoaated  (as  it  was  by  8th  Vict.,  c.  102,)  assigned  the  property  to  the  society 
n  consideration  of  lOs.,  and  that  they  should  be  exonerated  and  discharged  from 
ill  daimSf  troubles^  and  demands  whatsoever  by  Gerard,  under  the  deed,  but 
ffithout  a  special  garantie  stipulated,  and  without  stating  the  precise  sums  of 
money  due  to  Gerard. 

The  society  afterwards  specially  hypothecated  the  property  to  Hoby  &  Salter, 
ind  to  Forqrth  by  deeds  bearing  date  28th  Octr.,  1845,  and  18th  Dec.,  1848, 
duly  roistered,  and  the  property  being  sold  by  the  sheriff,  Gerard,  although 
notified,  forebore  to  make  any  claim  on  the  proceeds,  under  his  deed  of  sale,  and 
the  respondent,  cessionnairej  of  Hoby,  Salter,  and  Forsyth,  was  coUocated.  The 
appellanta  resisted  this  collocation  unless  security  were  given  to  refund  if  the 
balance  of  the  price  was  afterwards  claimed  from  them. 

Held,  That  the  appellants  were  entitled  to  such  security,  notwithstanding  the 
lOtih  and  28th  sections  of  the  registry  ordinance,  and  notwithstanding  that  the 
lead  of  the  28Ui  July,  1845,  contained  no  special  hypotheque  in  their  favor.  4 
L.  G.  Rep.,  p.  277,  Try  et  al,  App.,  vs.  The  Corporation  of  the  Bishop  of 
Montreal,  Resp.  In  Appeal ;  Rolland,  Aylwin,  Meredith,  J. ;  Panet,  J.,  dis- 
luting,  1854. 

Reqistbar's  Certifioate. 

Held,  That  where  the  r^strar's  certificate  discloses  mortgages  existing  on 
the  land  referred  to  in  a  petition  for  confirmation  of  title,  a  motion  by  an  inter- 
vening party  praying  to  be  allowed  to  fyle  discharges,  and  that  the  mortgages  be 
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held  and  considered  satisfied,  and  discharged,  pour  toutetfins  requites,  eKaxuA  he 
granted.  12  L.  C.  Rep.,  p.  431,  Ex  parte  Rohiion^  and  Poirier,  Inter.  8.  C. 
Montreal ;  Berthelot,  J. 

See  Action  Petitory.     Gibson  vs.  Weare,     12  L.  C.  Rep.,  p.  98. 

Registrar's  Fees.    See  Sheriff. 

Non-Registration,  Effect  of.    See  Sale  of  Immovables,  Resiliation. 

Registrar's  Copy. 

Held,  That  a  copy,  certified  by  a  registrar,  of  an  authentic  acte  roistered  at 
fall  length  does  not  make  proof.  2  Rev.  de  Jur.,  p.  58,  Dessven  dit  St.  Piem 
vs.  Ross,     Q.  B.  Quebec,  1844. 

See  Evidence,  R^istrar's  Copy. 

Registrar's  Liability. 

Held,  1.  That  a  rc^strar  is  responsible  for  damage  or  loss  caused  bjbis 
n^lect  to  register  a  mortgage,  or  by  a  certificate  given  by  him,  wherein  an  omis- 
sion occurs,  from  the  effect  of  which  a  purchaser  in  good  faith  is  troubled  in  his 
possession. 

2.  That  the  action  in  such  case  must  be  one  en  garantie,  the  registrar  b^ 
the  garant  of  the  party  to  whom  he  has  directly  caused  damage.  10  L.  C.  Rep., 
p.  269,  Montizambertj  App.,  Talbot  dit  OervaiSy  Resp.  Aylwin,  Mondelct, 
Badgley,  J. ;  Lafontaine,  C.  J.,  Duval,  J.,  dissenting  as  to  the  point  seoondly 
ruled. 

Rights  of  Married  Women. 

Held,  That  a  married  woman  is  entitled  to  claim  on  the  proceeds  of  an  iis- 
movable  sold  on  the  representatives  of  her  late  husband,  such  property  having 
been  acquired  by  donation  to  her  from  her  father  and  mother,  -during  the  com- 
munity, notwithstanding  a  clause  jof  ameublissement  in  her  contract  of  marriage^ 
provided  she  has,  by  the  contract,  a  right  to  renounce  the  community  and  take 
back  what  she  brought  to  it,  notwithstanding  that  the  contract,  executed  before 
the  coming  into  force  of  the  4th  Vict.,  c.  30,  was  never  roistered.  1  L.  C  B«pi 
p.  47,  Labrcque  vs.  Boucher,  and  Fkury,  0pp.  S.  C.  Quebec ;  Bowen,  C.  J-j 
Duval,  Meredith,  J. 

Held,  That  a  marriage  contract  (of  24th  May,  1 841 ,)  assigning  a  life  rent  to 
a  wife,  must  be  registered  to  preserve  a  mortgage  according  to  the  date  of  such 
contract  against  a  creditor  prior  in  registration.  2  L.  C.  Rep.,  p.  83,  Parut^ 
Larue,  and  Opps.     S.  C.  Quebec ;  Duval,  Meredith,  J. 

So  as  to  marriage  contract  of  11th  Nov.,  1836,  Gameau  vs.  Fortin,  and  O0>' 
S.  C.  Quebec ;  Bowen,  C.  J.,  Meredith,  J. 

Held,  That  a  purchaser  in  good  faith  for  valuable  consideration,  under  a  deed 
of  sale  prior  to  the  registry  ordinance,  and  registered  previous  to  the  1st  ^oT.t 
1844,  is  not  liable  hypothecarily  for  a  douaire  prijix  under  a  marriage  contract 
before  notaries,  of  lvSl7,  not  roistered  until  1853,  notwithstanding  the  death  of 
the  husband  took  place  in  Octr.,  1852.  6  L.  C.  Rep.,  p.  100,  Forbes  vs.  ^ 
ault.     S.  C.  Montreal  j  Day,  Smith,  Mondelet,  J. 
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d,  That  it  is  not  necessary  that  a  marriage  contract  containing  the  stipn- 
of  castomary  dower,  should  be  registered  to  confer  upon  the  person  claim- 
ch  dower,  a  preference  over  posterior  creditors  whose  claims  are  r^is- 
10  L.  C.  Rep.,  p.  301,  Syms  et  al,  vs.  Evcms^  and  divers,  0pp.  S.  C. 
eal ;  Monk,  J. 

d.  That  it  is  not  necessary  to  raster  a  contract  of  marriage  executed  pre- 
JO  the  registry  ordinance  to  preserve  rights  of  ownership  and  not  hypothe- 
ights,  and  that  children,  as  representing  their  mother,  may  claim,  by  right 
imnnity,  the  value  of  one  half  of  an  immovable  propre  ameubli  which  they 
llowed  to  be  sold.  2  L.  C.  Rep.,  p.  196,  Nadeau  vs.  Dumon,  S.  G.  Que- 
3owen,  C.  J.,  Duval,  Meredith,  J. 

d.  That  a  married  woman  has  not  lost  her  hypotheque  upon  the  property 
husband,  although  her  marriage  contract,  passed  before  the  r^istry  ordi- 
has  not  been  enregistered  before  the  1st  Nov.,  1844,  but  only  on  the  7th 
1846.  3  Rev.  de  Jur.,  p.  478,  Ex  parte  Oihb,  and  Shepherd  et  al,  Opps. 
Quebec ;  Stuart,  C.  J.,  Bowen,  Aylwin,  J. 

D0W£R. 

Time  of. 

d.  That  where  a  registrar's  certificate  shows  that  two  deeds  were  registered 
same  day  at  the  same  hour,  and  he  has  given  precedence  to  number  one, 
aims  upon  both  deeds  must,  under  the  4th  Vict.,  c.  30,  sect.  11,  be  col- 
i  concurrently  in  a  report  of  distribution.  9  L.  C.  Rep.,  p.  298, 
sty  vs.  Benaudf  and  divers,  0pp.  S.  C.  Quebec ;  Chabot,  J. 
id.  That,  in  such  case,  it  is  not  the  number  put  by  the  registrar  which  gives 
y,  but  that  in  this  case  he  should  have  registered  the  older  before  the  more 
deed.     5  Jurist,  p.  78,    Grenier  vs.  Chaumont.     C.  C.  Terrebonne; 

,j. 

Wills. 

Id,  That  all  wiUs  "  made  and  published  '*  previous  to  the  31st  Dec.,  1841, 
be  roistered  to  enable  legatees  to  rank  according  to  the  date  of  their 
age.     1  L.  C.  Rep.,  p.  435.      S.  C.  Quebec;    Bowen,  C.  J.,  Duval, 
iith,  J. 
31STRATI0N  of  acceptation  of  executorship.     See  WiLL. 

<<  OF  Leask.    See  Landlord  and  Tenant,  Registration. 

"  OP  TuTELLE  AD  HOC.     See  TuTELLE,  Tutor  ad  hoc. 

"  of  discharge  by  Cedant.     See  Cession,  Dischai^. 

"  OP  Partnership.     See  Partnership,  R^^tration. 

«  Violation  of  Registry  Act.      See  Criminal  Law,  Registry 

Ordinance. 

"  Bail  EmphitAotique.  See  Landlord  and  Tenant,  Oppo- 

sition dbfiii  de  conserver, 
oi8TRAB*8  Copy.    See  Evidence,  Registrar's  Copy. 
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RENTE  CONSTITUlfiB. 

Whether  the  whole  capital  can  be  claimed  by  the  creditor  of  a  raUe  omttiiMif 
on  alienation  to  a  railway  company,  of  part  of  the  land  hypothecated  for  tbe 
rente  f  See  Railway  Company. 

field.  That  the  porohaaer  of  a  rente  eonatUuie  cannot  bring  an  actum  for  a 
tUre  nauvel  before  patting  his  debtor  in  mord,  and  if  he  doea,  mnat  pay  hiB  on 
costs.    4  L.  C.  Rep.,  p.  27,  Ghtj^mard  vs.  Quay.    Q.  B.  Quebec ;  Meredith,  J. 

Held,  That  where  an  hypothecary  creditor  has  been  collocated  as  opposut 
on  the  sale  of  a  rente  comtihUe  for  the  price  of  real  estate,  he  cannot  fjie  tnother 
opposition  to  the  sale  of  the  foncUy  and  thereby  prejadiee  the  purchaser  of  the 
rente,  2  Rev.  de  Jar.,  p.  256,  Audet  dit  Lapointe  vs.  Jlainel^  and  Opps.  K 
B.  Q.  1841. 

See  R^^iLWAY  Company,  Rente  Constitu^. 

Rente  Con8TITu£s,  Prescription  against.  See  Reqibtbation,  Arretrs  of 
Interest. 


RENTE  FONCIiJRE. 
Dequerpissbment. 


Held,  That  a  party,  who  contracts  to  pay  a  ground  rent  d  perpUuUi  has  do 
power  to  make  a  d^uerpisiement.  7  L.  C.  Rep.,  p.  479,  Dubou  ys.  HaU^  aini 
e.  contra,      S.  C.  Quebec ;  Meredith,  J. 

The  above  case  confirmed  in  Appeal.  See  8  L.  C.  Rep.,  p.  361,  LafontiiDe, 
C.  J.,  Aylwin,  Duval,  Caron,  J.     ffaU,  App.,  Duboii  ei  aL  Reap. 


RENTE  VIAGfcRE. 


Held,  That  an  indigent  parent  can  maintain  an  action  against  a  child  for  n 
alimentary  allowance.  Parent  vs.  Leduc  K.  B.  Q.  1812.  Connor  vs.  Lafomt, 
lb.  1819.     Robin  vs.  De  Varrennes,  lb,  1821. 

See  also  Alio  vs.  Alio  et  al,    S.  C.  Montreal ;  Cond.  Rep.,  p.  11. 

Held,  That  if  a  husband  turns  his  wife  out  of  doors,  she  can  maintain  m 
action  against  him  for  an  alimentary  allowance.  ChamJand  vs.  Jobin,  K  B. 
Q.  1814. 

Held,  That  a  general  undertaking  to  lodge  and  feed  a  donor  is  accompiubed, 
if  the  donee  provides  a  lodging  for  the  donor  in  his  own  dwelling,  and  feeds  hi* 
sufficiently  at  his  ^wn  table.     Oa^non  vs.  Tremhlay,     K.  B.  Q.  1818. 

Held,  That  where  a  heritage  is  sold  by  dkr^t  the  proprietor  of  a  renU  o>^ 
tu6e  secured  by  mortgage  upon  it,  may  demand  the  capital  of  his  rente,  but  tbc 
proprietor  of  a  rente  viagire  can  only  demand  what  will  purchase  an  annoitj  « 
equal  value.     Thibaudeau  vs.  Raymon,    K.  B.  Q.  1821. 

The  value  of  the  rente  viagh'e  was  ordered  to  be  ascertained  by  experts  andtbe 
mode  of  ascertaining  the  amount  of  locU  et  ventee  by  multiplying  the  root  bj 
ten  and  taking  the  product  as  the  capital,  was  disapproved  of.  1  L.  C  Be]L, 
p.  84,  Desbarats  vs.  Fabrique  de  Qu^>ec,  In  Appeal ;  RoUand,  Aylwioi  F«o^ 
and  Boss. 
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Held,  1.  That  the  17ih  section  of  the  16th  Vict.  c.  206,  applies  only  to  a 
rente  viagire  in  donations  entre  vi/g,  and  not  to  those  created  by  will. 

2.  That  those  created  by  will  do  not  carry  a  hypothique  as  against  third  par- 
ties, purchasers  in  good  faith,  unless  the  immovable  is  described  and  specially 
hypothecated  for  a  determinate  sum  of  money  in  conformity  with  the  4th  Yicti 
0.  30,  sect.  28.  3  Jurist,  p.  184,  Origoire  vs.  La/errUre.  8.  0.  Montreal  ] 
Berthelot,  J. 

As  to  registration  of  memorial  for  arrean  of  rente  viaghre.  See  Hbgistbation, 
As  to  mortgage  when  rente  is  payable  en  nature.  See  Reoistbation,  Donation. 

As  to  the  effect  of  a  discharge  from  a  rente  viagire  given  in  a  second  donation 
irhich  became  void.    See  Donation,  Rente  Viagtre. 

As  to  pigments  in  cash  for  clothing  not  required.  See  Appeals  from  Circuit 
Ooort. 

As  to  resolution  for  non-payment  of  arrears  and  for  ingratitude.  See  Dona- 
noN,  Revocation. 

See  Aliment. 

See  Donation,  Resiliation. 
«  «        Discharge  of  Rente. 


RENUNCIATION. 

Held,  1.  That  a  renunciation  by  a  son  to  the  future  succession  of  his  father 
does  not  extend  to  particular  l^acies. 

2.  That  such  renunciation  is  applicable  only  to  a  succession  ah  inteetatj  and  not 
to  succession  by  will.  6  tThrist,  p.  329,  Frechette  vs.  Frkhette^  S.  C.  Sorel ; 
Bnmeau,  J. 

See  Dower — Succession. 


REQUETE  CIVILE. 


Held,  That  a  reqvJke  civile  cannot  be  received  against  a  judgment  by  default, 
^hen  not  rendered  in  last  resort,  but  from  which  an  appeal  lies.  4  Jurist,  p.  14, 
^aUn  vs.  The  Corporation  of  the  County  of  Terrebonne,  S.  C.  Montreal ;  Mon- 
lelet,  J. 

Held,  That  a  requite  civile  may  be  made  against  a  final  judgment  rendered  by 
iefault,  and  in  last  resort.  4  Jurist,  p.  121,  Martin  vs.  Moreau,  S.  C.  Mon- 
treal ;  Day,  Smith,  Mondelet,  J. 


RESILIATION— REVOCATION. 


See  Fraud,  Resiliation. 
"   Fraud  in  assignment,  Donation. 
(<        «     in  exchange,  Landlord  and  Tenant,  Resiliation  of  Lease. 
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RETENTION. 

Right  ov.    See  Action,  Reyendication,  Lien. 

"  "  Carriers,  Lien. 

Bt  Gabdixn.    See  Oardien,  Frais  de  Garde. 


RETRAIT  LIGNAGER. 


Held,  1.  That  in  an  action  of  retrait  Ugnager  the  omission,  in  a  biQifi 
return  certifying  the  service  of  the  writ  and  the  ^^  off  res  *'  therein  mentioDfid,  to 
state  the  residence  or  domicile  of  the  bailiff,  or  the  names,  surnames,  and  quaHik 
of  the  persons  who  accompanied  him  as  his  recors,  is  fatal  to  the  plaintiff's  d^ 
mand. 

2.  That  such  omissions  may  be  pleaded  au  fonds,  in  an  action  en  rttnk  * 
Ugnager,  and  not  merely  by  an  exception  d  la  forme.     5  Jurist,  p.  71,  Q.  B. 
Montreal ;  Rolland,  Gale,  Day,  J. 


REVENDICATION. 

See  AoTiON,  Revendication. 


RIOT. 

See  Corporation,  Damages. 


ROADS. 

Powers  of  Overseers.    See  Certiorari,  Roads. 
See  Corporation,  Municipal. 
Inspector  op.    See  Oppioer  Public,  Inspector. 
See  Oppicer  Public,  Sous  Voyer. 

"  Servitude. 

"  Corporation,  Roads. 


ROYAL  INSTITUTION.         ' 
See  Corporation,  Mortmain,  Bequest. 


8AISIE  ARRET. 


See  Motion  to  Quash. 
"  Bail  to  Sheriff. 
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SALE  OF  GOODS. 

Auction. 

I  aoeticmeer  who  sells  a  sliip  without  making  known  his  principal,  cannot 
)Tt  an  action  for  the  sum  bid  for  her,  withoat  a  tender  of  a  valid  bill  of  sale. 
i«78.  jSTarl.    KB.  Q.  1810. 

old,  That  an  auctioneer  who  receiyed  goods  of  an  insolvent  party  as  deposi- 
eannot  set  off  the  proceeds  against  a  debt  due  to  him  bj  the  insolvent,  but 
ble  to  account  to  the  creditors  of  the  insolvent.  ISsKer  vs.  Draycott^  and 
«,  T.  S.    S.  C.  Montreal;  Cond.  Rep.,  p.  44. 

dd,  That  where  a  purchaser  at  an  auction  sale  refuses  to  pay  in  compliance 
the  conditions  of  sale,  the  goods,  after  notice  to  him,  may  be  re-sold,  and 
Btion  will  lie  against  him  for  the  difference  of  price,  with  all  the  costs  and 
^  thereby  incurred.  5  Jurist,  p.  105,  Maxham  et  al.  vs.  Stafford,  S.  C. 
)ec ;  Tasohereau,  J. 

dd,  1.  That  an  auctioneer  is  bound  to  deliver  to  his  principal  the  notes 
h  he  may  have  received  for  the  goods  sold,  whether  he  guarantees  the  sales 
)t. 

That  he  has  no  right  to  receive  notes  for  sales  of  another  party's  goods, 
lined  with  goods  sold  for  plaintiff. 

That  the  most  reasonable  interpretation  of  an  agreement  to  guarantee  sales 
e  notes  are  taken  is,  that  the  auctioneer  shall  indorse  the  notes.  5  Jurist, 
tr,  Sinclair,  App.,  Leeming  et  cU,,  Resp.  In  Appeal :  Lafontaine,  C.  J., 
rin,  Duval,  Meredith,  Mondelet,  J.  See  judgment  in  Appeal.  5  Jurist, 
mdix. 

\e  Pbinoipal  and  Agent,  Auctioneer. 

eld,  1.  That  in  ^e  case  of  a  purchase  of  salt  on  board  of  a  vessel  lying  in 
tream,  without  a  memorandum  in  writing,  the  re-sale  of  the  salt  by  the  ven- 
B  a  sufftoient  acceptance  to  take  the  case  out  of  the  statute  of  frauds. 
That  the  contract  of  sale  being  complete,  and  the  property  in  the  goods 
Qg  passed  to  the  purchaser  who  refused  to  remove  them,  the  vendor  might 
U  the  same  at  the  risk  of  the  purchaser,  and  compel  him  to  pay  the  differ- 
between  the  price  of  the  sale  and  of  the  re-sale.  12  L.  C.  Rep.,  p.  108, 
bton  vs.  Frcuer.    S.  C.  Quebec ;  Taschereau,  J. 

Babgainsi)  anb  Sold. 

[dd,  That  it  is  not  competent  for  a  plaintiff  to  recover  for  goods  bargained 
Bold  for  cash  and  not  delivered  in  conaequenoe  of  the  non-payment  of  the 
shase  money,  although  he  tendered  the  goods,  but  there  must  be  an  actual 
^.    3  Jurist,  p.  166,  Oordon  vs.  Henry.    S.  0.  Montreal ;  Mondelet,  J« 

Bought  and  Sold  Notes. 

Eeld,  That  in  an  action  of  damages  for  refusing  to  take  delivery  of,  and  pay 
bur  baigained  and  sold  through  a  broker,  proof  of  the  oontraet  cannot  li^ally 
ude  witboot  tibe  piodaciion  of  the  bought  note,  as  weUas  of  the  «qM  note, 
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or  without  notioe  to  the  defendant  to  produoe  the  bought  note.  6  Jurist^  p.  296, 
Gould  et  al.  vs.  Binmore  et  ah     S.  C.  Montreal ;  Smith,  J. 

Held,  1.  That  in  an  action  by  the  vendor  of  flour  sold  and  delivered,  fdvthe 
price,  accompanied  by  a  taisie  conservatoire  for  such  goods,  the  jdaintiff  hu  i 
right  to  demand  by  the  conclusions  of  his  declaration,  that  the  defendants  k 
condemned  to  pay  the  price  of  sale,  that  the  flour  seized  be  declared  subjeetto 
and  liable  for  the  privilege  in  favor  of  the  plaintiff*,  as  the  vendor  thereof,  for  tlie 
price  of  sale,  and  be  sold  in  due  course  of  law  and  the  proceeds  of  the  sale  pud 
to  the  plaintiff,  in  satisfaction  either  in  whole  or  in  part  (as  the  oase  might  be), 
of  his  claim  as  vendor. 

2.  That  a  bargain  and  sale  of  goods  in  the  month  of  January  for  deliveij,  h 
all  the  month  of  May  following,  is  not  a  gambling  transaction. 

3.  That  where  goods  so  seized  have  been  delivered  to  the  plaintiff  during  Ai 
pendency  of  the  suit,  on  his  giving  security  that  they  will  be  fortheomingto 
abide  the  future  order  of  the  court  or  the  value  thereof  accounted  for  bj  Ai , 
plaintiff,  such  value  will  be  held  to  be  the  value  of  the  goods  at  the  time  of  tki 
delivery  to  the  plaintiff,  from  which  date  the  plaintiff  shall  be  accountable  then* 
for  with  interest.  6  Jurist,  p.  297,  Baldwin  vs.  Binmore  et  al,  S.  C.  Hoi- 
treal ;  Monk,  J. 

Held,  That  the  plaintiff  has  a  right  to  obtain  delivery  of  flour  seized  bj  ha 
as  vendor  under  a  writ  of  saisie  conservatoire,  on  giving  security  that  the  floir 
will  be  forthcoming  to  abide  the  future  order  of  the  court,  or  the  value  thotrf 
duly  accounted  for  by  plaintiff.  6  Jurist,  p.  299,  Baldwin  et  al.  vs.  Bimm 
et  al,    S.  C.  Montreal ;  Berthelot,  J.  . 

By  Sample. 

Held,  That  where  there  is  a  sale  by  sample  and  the  goods  delivered  do  aot 
agree  with  the  sample,  the  vendee  must  make  known  the  defect  within  a  retfoe- 
able  delay,  and  cannot  rescind  the  sale  and  return  the  goods  after  a  delay  of  ax 
months.   4  Jurist,  p.  288,  Joseph  y^.  Morrow  et  al,    S.  C.  Montreal;  Smith, J> 

Commission. 

Held,  That  an  agreement  that  a  certain  commission  should  be  a  deZ  cni^ 
commission  may  be  inferred  from  the  fact  that  the  rate  charged  has  been  sbowi 
to  be  recovered  by  merchants  examined  in  the  case,  as  a  dd  credere  commiflioi* 
6  Jurist,  p.  156,  Rankin,  App.,  Foley,  Resp.  In  Appeal:  LafontainejC.Ji 
Aylwin,  Buval,  Meredith,  Mondelet,  J. 

Delivery — Risk — Time  of. 

If  property,  after  a  sale  perfected,  is  burnt  by  accident,  before  delifeiy,  ^ 
loss  ffiJls  on  the  purchaser.  Stuart's  Rep.,  p.  101,  McDougall  vs.  Fraur.  t 
B.  Q.  1816. 

Advances  in  goods  under  a  written  agreement,  are' made  by  A,  amerehm*'' 
Upper  Canada,  to  enable  B,  a  contractor  for  lumber,  to  cut  and  convey  to  the 
Quebec  market  a  quantity  of  timber  upon  the  conditions  that,  as  soon  as  dretfeJ, 
it  should  be  considered  as  belonging  and  delivered  to  A,  and  conveyed  to  Dtfket 
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and  expense  of  B.  That  A  should  have  the  sale  of  the  timber,  pay  dis- 
t  and  aooonnt  to  B  for  any  balance  remaiDlDg  after  a  deduction  of  his 
nd  including  ten  per  cent,  on  the  latter,  with  a  commission  of  2^  ]per 
i  sale. 

hat  after  delivery  to  A,  before  it  reaches  the  market,  without  fraud 
I  with  B,  the  timber  could  not  be  attached  at  the  suit  of  B's  creditors 
;  of  his  debts ;  but  the  balance,  if  any,  after  a  sale  by  A,  could  aloue 
I  in  his  hands  under  process  of  the  court.  Stuart's  £ep.^  p.  357. 
tet,  App.,  Maitland  et  aLy  Resp.  In  Appeal,  1829. 
pon  the  sale  of  goods  by  admensuration,  (a  raft  of  timber)  which  may 
be  destroyed  before  measurement,  the  loss  is  cast  upon  the  vendor  ; 
of  admeasurement  and  delivery  at  a  particular  time  and  place  renders 
iditional  and  incomplete,  until  the  occurence  of  these  events,  and  in 
mo  the  risk,  periculum  rei  venditor  must  be  borne  by  the  vendor.  1 
ir.,  p.  176.  Lesmesurier  et  aL,  App.,  Logan  etal.j  Besp.     In  Appeal, 

endant  contracted  to  deliver  and  the  plaintiff  to  receive  14,000  feet  of 
er,  merchantable,  and  averaging  a  certain  size,  to  be  piled  on  def end- 
res  daring  the  winters  of  1844-5,  and  to  be  delivered  as  required  by 
ff  during  the  ensuing  season  of  navigation.  A  quantity  of  timber 
n  defendant's  wharves  was  burned  during  the  winter,  before  it  had 
ared  as  between  the  plaintiff  and  defendant.  In  an  action  of  damages 
'er  against  the  seller  for  the  recovery  back  of  moneys  paid  in  advance. 
?hat  there  had  been  no  delivery : 
use  there  had  been  no  measurement, 
use  the  timber  had  not  been  ascertained  to  be  of  the  requisite  average 

of  the  required  quality.     2  L.  C.  Rep.,  p.  257,  Levy  vs.  Lovmdes.  S. 
;  Bowen,  C.  J.,  Meredith,  J. 

n  Appeal :  Stuart,  C.  J.,  Holland,  Panet,  J.,  That  the  timber  above 
having  been  destroyed  by  vis  major ^  without  fault  of  the  vendor,  and 
Id  not  be  replaced,  that  the  action  for  restitution  of  moneys  paid  in 
ould  lie,  but  not  for  damages  for  non-execution  of  the  contract,  and 
ent  of  the  S.  C.  Quebec,  confirmed  as  to  the  restitution,  but  reversed 
amages.  2  L.  C.  Rep.,  p.  457,  Russell  et  ah  (reprenant  V instance  for) 
ipp..  Levy  J  Resp. 

3tion  by  a  vendor  of  timber  against  the  assignees  of  insolvent  vendees  in 
timber  was  seized  by  right  of  stoppage  in  transitu  as  if  there  had  been 

7- 

Chat  the  rule  applicable  to  cases  of  constructive  delivery  and  possession 

)plicable,  there  being  an  actual  delivery  to  and  possession  by  the  ven- 

»ugh  the  timber  had  not  been  culled  or  counted.    Action  dismissed.     1 

p.,  p.  21,  i/eyy  vs.   Tambull  et  aL     S.  C.  Quebec;  Bowen,  Duval, 

J. 

L .  That  although  an  agreement  only  provides  for  the  delivery  of  a  raft  to 
3ers  in  their  booms  in  the  River  St.  Charles,  at  Quebec,  an  actual  delivery 
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to  tbem  before  the  arrival  of  the  raft  in  consequenoe  of  the  laeheM  of  the  eoDtrw- 
tor  establishes  possession. 

2.  That  a  seizure  in  the  antumn  of  the  raft  by  raftsmen  for  their  wago,  diej 
being  discharged  in  the  spring,  cannot  be  maintained  after  such  actual  di^jfsj, 
12  L.  C.  Rep.,  p.  149,  RuelYS.  Henry ^  and  Andenon  et  cd,.  Inter.  C.  C.  Qqa- 
bee ;  Tasohereau,  J. 

Held,  That  the  word  ''  summer  "  used  in  a  contract  to  indicate  the  perM 
within  which  timber  should  be  delivered  in  Quebec,  means,  under  the  -cutoih 
stances  disclosed  in  this  case,  the  season  of  navigation,  which  b^ns  in  theecn- 
mencement  of  May  and  terminates  about  the  end  of  November,  and  is  not  limhed 
to  the  three  summer  months  of  the  calendar.  Judgment  below  reversed.  7  L 
C.  Rep.,  p.  230,  ThibaudUre  et  al,  App.,  vs.  Lee^  Resp.  In  Appeal :  Lafta- 
taine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  That  if  a  purchaser  receives  goods  which  are  not  in  conformity  to  Ui 
order,  by  directing  them  to  be  sold  for  the  benefit  of  the  shippers,  he  makes  tin 
his  own,  and  renders  himself  liable  for  their  intrinsic  value.  Anderton  vs.  jBni. 
K.  B.  Q.  1820. 

Held,  That  if  goods  are  sold  without  term  of  payment,  and  a  bill  is  takn 
payable  at  a  future  day  which  is  dishonoured,  the  purchaser  may  be  immediaidf 
sued  on  his  original  contract  without  regard  to  the  time  the  bill  has  to  run.  PMon 
vs.  Johnston,    K.  B.  Q.  1813. 

See  AoTioN  Reyendioation. 

In  Transitu. 

Held,  That  where  the  evidence  shows  that  a  delivery  of  goods  has  been  faiof* 
inglymade  and  perfected,  there  can  be  no  stoppage  in  transitu.  Bmern* 
Johnston.     K.  B.  Q.  1812, 

Lien. 

Held,  1.  That  the  vendor  of  a  horse  with  term  of  payment  has  a  prifBcp 
upon  the  proceeds  of  the  sale  en  justice  of  the  animal,^  in  the  hands  of  the  pv* 
chaser,  by  a  third  party. 

2.  That  no  novation  was  created  by  the  vendor's  having  at  the  time  of  As 
sale  taken  an  obligation  with  hypotheque  for  the  price  of  the  horse.  12  L  C 
Rep.,  p.  142,  Douglas  vs.  Parent,  and  Larue,  0pp.  0.  Ce  Quebec ;  Tasehemn,  J> 

Lost  Ooods. 

Held,  That  the  purchaser  of  a  lost  horse,  h(ma  fide  in  the  usual  oooin  d 
trade,  in  a  hotel  yard  in  Montreal  where  horse  dealers  are  in  the  habit  of  ooiign' 
gating  and  selling  daily  a  large  number  of  horses,  acquires  no  right  of  proper^ 
therein  as  against  the  owner  who  lost  it;  and  although  the  purchaser  is  a  resiM 
of  the  United  States,  and  in  possession  there  of  the  horse  daimed,  he  majaoW' 
theless  be  sued  in  Montreal,  on  being  personally  served  with  prooess  dion^  n^ 
will  be  condemned  to  pay  such  value.  6  Jurist,  p.  294,  Bitghes  vs.  BeH  C 
*C.  Montreal;  Smith,  J. 

See  Action  Reyendioation. 
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Machine. 

Held,  1.  That  in  this  case,  the  privilege  of  an  unpaid  Tender  of  a  paper 
machine  sold,  subsisted  while  it  remained  unchanged  in  form  and  in  the  purcha- 
ser's possession,  until  payment  of  the  price. 

2.  That  it  maintained  its  mobiliary  character  whilst  it  was  susceptible  of 
lemoval  without  injury  to  itself,  <or  to  the  mill  in  which  it  was  put  up. 

3.  That  its  mere  placement  in  the  mill  did  not  make  it  an  immetMepar  du- 
tmoHon  or  change  its  original  form  or  character. 

4.  That  the  purchaser  held  it  precariously  and  only  as  tenant  until  payment 
of  the  price.  7  L.  C.  Rep.,  p.  374,  Union  Building  Society  vs.  Russdl^  and 
Ooddard<t  dl,,  0pp.    S.  C.  Quebec;  Bowen,  GL  J.,  Merin,  Badgley,  J. 

Obdeb  fob  Goods. 

Hdd,  That  an  action  for  goods  sold  and  delivered  cannot  be  mtuntained  if  a 
pote^  payable  to  order,  has  been  taken  fer  their  amount,  and  is  not  produced. 
CoMgrain  vs.  Fay.    K  R  Q.  1814. 

Pebfobmanoe  of  Contbaot* 

In  an  action  upon  a  contract  for  the  sale  and  delivery  of  five  tons  of  good 
liierohantable  hops,  the  plaintiffs  averred  that  they  were  ready  and  willing,  and 
haA  offered,  to  deliver  five  tons  of  hops;  it  appeared  that  the  plaintiffs  sent  to  the 
defendant  a  quantity  of  hops  greatly  exceeding  the  weight  of  five  tons,  and  that 
the  defendant  refused  to  accept  them  upon  the  ground  that  they  were  not  good 
laerohantable  hops.  Nothing  had  been  done  by  the  plaintiffs  to  distinguish  the 
quantity  intended  to  be  tendered  from  the  rest  of  the  hops. 

The  court  below  dismissed  the  action,  treating  it  as  brought  to  enforce  the 
performanee  of  the  contract,  no  offer  being  made  in  the  declaration  to  deliver  the 
hops. 

The  Court  of  Appeab  reversed  this  judgment,  condemning  the  defendant  to 
pay  tiie  contract  price  of  the  hops  within  fifbeen  days  from  the  service  of  the 
judgment  upon  him. 

Held,  In  the  Privy  Council,  1.  That  neither  judgment  could  be  sustained; 
imt.of  the  Inferior  Court,  because  the  action  was  merely  in  damages  for  breach 
of  the  contract,  in  refusing  to  accept  the  hops,  and  not  an  action  brought  for 
like  performance  of  the  contract ;  and  the  judgment  of  the  Court  of  Appeab 
.because: 

1.  The  judgment  was  not  adapted  to  the  form  of  action  chosen  by  the  plain- 
tifi. 

2.  Because,  by  the  contract,  delivery  was  to  precede  payment;  by  the  judg- 
Bient,  payment  was  to  be  made  not  merely  before,  bat  without  delivery. 

3.  That  if  in  a  sale,  by  weight  or  measure,  some  further  acts  remain  to  be 
done  to  regulate  the  identity  and  individuality  of  the  thing  to  be  delivered,  it  is 
not  in  a  state  fit  for  immediate  delivery,  and  that  therefore  to  constitute  a  valid 
offer  of  delivery  it  was  necessary  to  separate  and  distinguish  the  hops  sold  from 
the  larger  quantity  in  the  possession  of  the  plaintiff's.    12  L.  C.  Bep.,  p.  161, 
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Boswell,  App.  KUhom,  et  al.y  Resp.  In  the  Privy  Council :  Lord  Ghehnsfordeeol. 
See  same  case,  6  Jurist,  p.  108. 

Tendeb  Back. 

Hold,  That  no  damages  can  be  recovered  by  a  vendee,  by  reason  of  the  M 
quality  of  the  thing  purchased,  if  he  neglects  to  tender  it  bagk  so  soon  as  he  hu 
discovered  the  defect.  1  Jurist,  p.  87,  Clement  vs.  Page  et  ah  S.  C.  Montieal; 
Smith,  Mondelet,  Chabot,  J. 

Held,  That  a  vice  redhtbitoire  must  be  of  a  character  not  to  be  at  once  pe^ 
ceptible,  and  that  it  was  for  the  jury  to  say  whether  the  purchaser  had  examined 
the  oil  sold  within  a  reasonable  time  (seven  days).  Judgment  that  the  defendiat 
take  back  the  oil  and  pay  back  the  price.  1  Rev.  de  Jur.,  p.  92^  Footner  n. 
Heath,     Q.  B.  Montreal ;  Day,  J.,  and  special  jury,  1845. 

Held,  That  as  soon  as  the  purchaser  ascertains  that  the  goods  delivered  do  not 
answer  the  order  given,  he  must  return  them  to  the  vendor,  or  give  him  notiee 
to  take  them  back,  else  he  cannot  afterwards  rest  his  defence  upon  the  groud 
that  the  goods  were  quite  unfit  for  the  purpose  for  which  he  intended  to  use  then. 
3  Rev.  de  Jur.,  p.  193,  Wurtele  et  al.  vs.  BosweU.     Q.  B.  Q.  1847. 

Tradition. 

Held,  That  if  there  be  no  evidence  of  tradition  upon  a  contract  for  the  ab 
of  goods,  and  if  there  be  no  tradition,  and  the  articles  intended  to  be  transfened 
are  seized  in  the  possession  of  the  vendor,  the  purchaser  cannot  maintain  a 
opposition  d  Jin  de  distraire.     Sunt  vs.  Perravlt  et  al.     K.  B.  Q.  1821. 

Held,  1.  That  the  sale  of  movables  (furniture)  by  notarial  deed  which  dedand 
that  tradition  of  the  whole  took  place  by  delivery  of  a  chair  and  a  table,  doee  not 
vest  the  property  in  the  vendee,  and  that  a  creditor  of  the  vendor,  posterior  to 
the  sale,  may  seize  and  sell  the  same  effects  upon  the  vendee. 

2.  That  such  sale  is  null  on  account  of  fraud.  3  L.  C.  Rep.,  p.  446,  Bom- 
cina,  App.,  Seedj  Resp.  In  Appeal :  Panet,  Aylwin,  J. ;  RoUand,  J.,  dissentr 
ing  as  to  the  nullity  of  the  sale. 

Where  A  bought  of  B  goods  which  were  weighed,  measured  and  paid 
for,  and  it  was  agreed  that  the  goods  should  remain  in  B's  store  till  A  should 
send  a  carter  for  them,  and  B's  creditors  seized  them  on  execution  before  A  sent 
for  them : 

Held,  That  the  creditors  had  rightly  seized  them,  as  there  had  not  been  a  de- 
livery to  A,  so  as  to  pass  the  property  to  him.  9  L.  C.  Rep.,  p.  193,  NeM, 
App.,  Bank  of  Montreal ^  Resp.  In  Appeal :  Lafontaine,  G.  J.,  Aylwin,  Jhvi^ 
Mondelet,  J. 

Held,  1.  That  where  goods  are  bought  at  a  judicial  sale,  no  delivery  is  neotf* 
sary  to  pass  the  property. 

2.  That  tacite  reconduction  as  to  movables  arises  only  where  the  lessor  »  » 
dealer  and  makes  a  business  of  letting  movables. 

3.  That  parties  remaining  in  possession  after  the  expiry  of  lease,  will  be  .deemed 
to  hold  as  owners.  Bell  vs.  Rigney  et  al,,  and  Milne^  0pp.  8.  0.  Montreal; 
Smith,  J. 
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Held,  That  to  entitle  opposants,  who  claimed  as  proprietors  by  purchase,  to 
ithdraw  from  sale  and  execution,  machinery  in  a  woollen  factory,  seized  as 
^longing  to  defendants,  an  actual  deplacement  and  delivery  must  be  proved.  4 
iirist,  p.  301,  Ash  et  al.  vs.  Willett,  and  Seymour  et  al.,  0pp.  S.  C.  Montreal ; 
erthelot,  J. 

Quality  of. 

Held,  That  the  bad  quality  of  goods  purchased  and  delivered,  is  not  a  defence 
an  action  for  the  price,  if  the  defendant,  when  they  were  purchased,  had  it  in 
s  power  to  examine  them.     Marquis  vs.  Poulin,     K.  B.  Q.  1813. 

Warranty. 

Where  A,  by  a  written  memorandum,  sold  B  a  cargo  of  coals,  and  verbally 
uranted  them  to  be  of  *  the  best  quality,  and  delivered  and  was  paid  for  them, 
d  four  days  afterwards  sold  another  cargo  by  a  similar  written  memorandum, 
d  verbally  warranted  them  to  be  of  the  best  quality  and  the  same  as  the  for- 
ff  cargo,  but  delivered  coal  of  an  inferior  quality : 

Held,  1.  In  an  action  for  the  price  of  the  coal,  that  the  second  memorandum, 
iDg  drawn  in  the  same  terms  as  the  first,  was  not  an  implied  warranty  that  the 
lis  would  be  of  the  same  quality  as  those  first  delivered. 
2.  That  parol  testimony  could  not  be  admitted  to  prove  a  verbal  warranty,  as 
would  tend  to  control  the  terms  of  the  written  memorandum,  and  that  B  must 
y  the  full  contract  price.  9  L.  C.  Rep.,  p.  406,  Fri/,  App.,  vs.  The  Richelieu 
mpany.     In  Appeal :  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Wood  by  Indians. 

Held,  1.  That  Indians  have  not,  by  law,  any  right  or  title  by  virtue  whereof 
dj  can  sell  wood  growing  upon  their  lands,  set  apart  for  the  use  of  their  tribe. 
2.  That  such  wood  is  held  in  trust  by  the  Commissioner  of  Indian  Lands  for 
mer  Canada.  3  Jurist,  p.  313,  The  Commissioner  of  Indian  Lands  for  L, 
vs.  Payant  dit  St.  Onge.  S.  C.  Montreal ;  Mondelet,  J. 
Sale  of  Goods.    See  Action  Revbndioation  by  Vendor. 

"  "  **  Assumpsit. 

"  "        Constructive  Delivery.    See  Bankruptcy,  Assignees. 

"  "        by  Sample.    See  Sale  op  Goods,  ante. 


SALE  OF  IMMOVABLES. 
Defense  d'Aliener. 


Held,  1.  That  the  sale  of  an  immovable  charged  with  a  rente  viagire  is  sus- 
>tible  of  the  same  modalitis  as  an  onerous  donation. 

2.  That  in  such  a  sale,  a  prohibition  from  selling  may  be  validly  imposed  on 
i  purchaser  with  a  clause  stipulating  the  resolution  of  the  contract  in  case  of 
itrayention. 

3.  That  in  this  case,  the  retrocession  and  resiliation  of  the  sale  were  validly 
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made,  and  the  hypo^he^rue  consented  to  bj  the  original  piudiaAer,  ooninij  to  Ae 
prohibition  in  his  deed,  cannot  avail  as  against  the  original  vendor,  and  the  hj^ 
thecary  action  of  the  plaintiff,  founded  on  soch  hypothequej  will  be  dimuned. 
5  Jurist,  p.  306,  Lynch^  App.,  Hainaultj  Resp.  In  Appeal :  Lafbotaine,  C.  J., 
Aylwin,  Duval,  Meredith,  J. ;  Mondelet,  J.,  dissenting. 
See  Donation,  Prohibition  from  sdling,  R^istration. 

Defaut  de  Contsnanob. 

Held,  That  a  pordiaser  who  has  obtained  a  judgment  against  his  vendor 
reducing  the  prix  de  vente  pour  defaut  de  contenance,  may  bring  an  action  oi 
declaration  de  jugement  commun  against  a  ceMionnaire  of  the  balance  of  tbe 
price,  whose  transfer  has  been  signified.  7  L.  C.  Rep^  p.  385,  Ifyan^  ^Jl^n  ^^i 
Resp.  In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Daval,  Garon,  J.  See  1  iwA^ 
p.  9. 

Same  case,  1  Jurist,  p.  257. 

Held,  That  the  purchaser  of  real  estate  may  daim  from  the  oemommntt 
the  prixi  de  vente  a  reduction  in  proportion  to  the  deficiency,  and  this  notwiA- 
standic^  that  be  bad  accepted  the  transfer.  2  Jurist,  p.  140,  McMon  e^  al  u 
Corbeille.     S.  C^  Montreal;  Smith,  J. 

See.DECRET  defaut  de  oontenance. 

Failure  to  Deliyer— Damaoes. 

Held,  "That  where  five  lots  of  land  in  different  ranges  of  a  towoahq)  woe  boU 
in  one  deed,  for  one  price,  and  the  purdiaser  obtained  poeseanon  of  oi^  four  of 
the  lots,  the  purchaser  sued  for  a  balance  of  the  price,  cannot  obtain  a  dedi&otkD 
proportioned  to  the  value  of  the  lot  of  which  he  was  not  put  in  poesessioo,  but 
only  a  deduction  of  one-fifth  of  the  purdiase  mon^,  irrespective  of  the  ynbt 
of  the  lots.  Incidental  demand  dismissed.  6  Jurist,  p.  188,  LuuUr  vs* McVd^ 
S.  C.  Montreal;  Smith,  J.     Appealed. 

Land  ordered  to^be  paid  for,  deducting  ceiw  et  renter  due.  Cons.  Snpu,  No.4i 

Inotjmbrances. 

Held,  That  an  action  cannot  be  maintained  by  a  vendor  i^amst  a  vendee,  to 
recover  an  instalment  of  the  pr'ix  de  vente^  the  deed  containing  a  stipulation  tliat 
the  vendor  should  furnish  to  the  purchaser,  before  payment  of  the  instalment,  a 
certificate  from  the  r^strar  of  the  county  within  whidi  the  land  was  situifced, 
that  there  were  no  incumbrances  on  the  land,  and  there  b^ng  no  proof  that  rod 
certificate  was  furnished,  notwithstanding  proof  adduced  with  the  phiintiff 's  aa- 
swers  to  the  pleas,  of  a  notarial  receipt  not  registered,  dated  previous  to  the  sale, 
discharging  the  hailleur  defonds  claim,  alleged  by  the  defendant's  pleas  to  exist 
upon  the  land.  5  L.  C.  Rep.,  p.  291,  Bunker  vs.  Carter^  and  Richardwn,  rtpm* 
iHmtance.     9.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Sale  of  immovables  set  aside  for  non-payment  of  price.  See  RbOISTRATIOK, 
Bailleur  defonds. 

Held,  In  an  action  for  the  price  of  an  immovable,  that  a  plea  setting  ftrtk  we 
.exifltence  of  a  morteraire,  and  the  feline  of  an  opno&ition  to  a  petition  en  ro^^ 
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jn  de  tUre,  is  a  good  plea.  7  L.  G.  Bep.,  p.  424,  ffSuUivan  vs.  Murphy. 
.  0.  Qnebee ;  Meredith,  Morin,  Badgley,  J. 

Promise  of  Sale. 

An  action  was  brought  for  two  instalments  of  purchase  money  due  under  a 
)ed  purporting  to  be  a  promise  of  sale  from  plaintiff  to  defendant,  which  contained 
auses  to  the  following  effect : 

''  To  have,  use  and  enjoy  the  aforesaid  bargained  premises,  with  their  rights 
^  ^  *  to  the  said  purchaser,  his  heirs  and  assigns,  as  his  and  their  own 
proper  freehold  for  ever,  and  to  enter  upon  and  take  possession  ^  ^  ^  t¥ 
from  the  present  day. 

^  The  present  promise  of  sale  is  made    ^     ^      ^     in  consideration  of  £60, 
payable  to  the  said  vendor,  £30  in  one  year,  the  other  £30  in  two  years. 
^  And  the  said  W.  K.  doth  hereby  promise,  bind,  and  oblige  himself     *      ^ 
to  pass  a  deed  of  sale  in  favor  of  the  said  purchaser  when  the  first  £30  will    * 
be  paid. 

"  And  in  consideration  of  the  a&resaid  promise  of  sale,  the  said  vendor  dotii 
hereby  transfer  and  set  over,  to  the  said  purchaser,  all  right  of  property  which 
the  said  vendor  can  have  in  or  upon  the  aforesaid  lot  of  land."  The  case 
dug  inscribed  ex  pcurte  was  dismissed. 

Held,  In  the  Queen's  Bench  in  Appeal :  Stuart,  C.  J.,  Rolland,  Panet,  Ayl- 
Ln,  J.,  That  the  instrument  declared  upon,  notwithstanding  the  use  of  contra- 
ctory  terms  and  stipulations  therein,  was,  in  character  and  effect,  a  deed  of  sale, 
id  judgment  was  rendered  for  the  £60  sued  for. 

Attachment  before  judgment  for  price  due  on  promise  of  sale.  See  Motion 
3  Quash. 

As  to  the  effect  of  a  verbal  sale,  or  promise  of  sale  of  immovables.   See  3  Bev. 
i  Jur.,  p.  261,  GaiUeu  et  ux.,  App.,  Pichette  et  al,,  Besp.    In  Appeal : 
Held,  That  a  verbal  promise  of  sale  of  real  estate  is  binding  and  valid.     3 
orist,  p.  176,  PinsownatUty  App.^  J}ub6f  Besp.     In  Appeal :  Lafontaine,  C.  J.| 
ylwin,  Duval,  Meredith,  J.   , 

Trouble. 

Held,  That  to  a  suit  for  the  price  of  a  land  sold,  the  defendant  may  plead 
at  "  he  is  troubled  or  molested,"  but  that ''  he  may  be  troubled  "  is  not  a  good 
ea.     Morrin  vs.  Arcan,     K.  B.  Q.  1619. 

Yendob'b  Bights. 

Held,  1.  That  where  the  purchaser  stipulates  that  he  shall  obtain  a  ratifica- 
m  of  title  before  making  payments,  the  vendor  thereby  becomes  a  party  to  the 
oceedings  for  ratification,  and  that  consequently  the  purchaser  is  not  bound  to 
11  in  the  vendor  en  garantie  to  give  him  an  opportunity  of  contesting  claims 
led. 

2.  That  long  pending  contestations  arising  out  of  over-bids  and  the  delays 
iung  from  contestations  of  oppositions,  do  not  discharge  the  purchaser  from 
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payment  of  interest,  which  interest  becomes  payable  after  the  lapse  of  the  four 
months'  notice,  which  interest  the  purchaser  is  bound  to  pay  np  to  the  day  wliai 
the  moneys  were  paid  into  court,  although  the  contestations  had  not  then  ben 
disposed  of. 

3.  That  the  omission  of  some  of  the  formalities  required  by  the  9th  Geo.  4,e. 
20,  to  be  permitted  to  overbid,  does  not  entail  the  nullity  of  the  proceedings.  5 
L.  C.  Rep.,  p.  390,  Ruston  vs.  Blanchard.   S.  C.  Quebec ;  Morin,  Badgley,  J. 

Vendor's  Riohts — Resiliation. 

In  an  action  by  the  vendor  of  a  lot  of  land  against  the  vendee  and  a  third  pirty 
to  whom  the  land  had  afterwards  been  sold,  praying  for  the  resiliation  of  both 
deeds  of  sale  by  reason  of  the  non-payment  of  the  balance  of  the  purchase  moDej 
due  under  the  first  deed  : 

Held,  That  the  action  could  not  be  maintained,  inasmuch  as  there  was  no  oisr 
by  the  plaintiff  to  reimburse  to  the  second  purchaser  certain  sums  paid  by  him 
on  account  of  a  debt  indicated  in  both  deeds  as  due  to  the  seignior,  and  also  a 
certain  sum  paid  on  account  of  a  joint  and  several  obligation  of  the  vendee  aad 
the  plaintiff,  for  the  payment  of  which  the  land  in  question  was  mortgaged 
by  the  first  purchaser.     12  L.  C.  Rep.,  p.  397,  Surprenant  vs.  Surprenant  doL 

S.  C.  Montreal ;  Smith,  J. 

Held,  1.  That  in  the  case  submitted,  no  sufficient  cause  was  shown  for  the 
resiliation  of  a  deed  of  sale. 

2.  That  the  exclusion  of  the  testimony  of  a  witness,  on  the  ground  that  Ht 
violated  the  order  of  the  court,  made  at  the  commencement  of  the  enq^ 
ordering  the  witness  out  of  court  during  the  enquite^  is  ill^al.  6  Jurist,  p.  285, 
Irviuy  App.,  Maloney^  Resp.  In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval, 
Meredith,  Mondelet,  J. 

Held,  That  the  action  en  resolution  de  vente  by  a  vendor  of  real  estate  for 
non-payment  of  the  price  is  not  affected  by  the  non-registration  of  the  deed,  or  by 
the  vendor  having  been  an  opposant  to  an  application  for  ratification  of  title  ooa 
sale  made  by  his  immediate  vendee.  12  L.  C.  Rep.,  p.  79,  David  vs.  GirardH 
al.     S.  C.  Montreal;  Berthelot,  J. 

Held,  That  in  an  action  to  resiliate  a  verbal  promise  of  sale  of  an  immovable 
admitted  by  defendant,  but  on  terms  different  (as  to  price)  from  those  set  up  by 
plaintiff,  the  latter,  who  has  adduced  no  evidence,  has  a  right  to  judgment  coo- 
formaf>ly  to  the  conditions  and  the  admission  in  defendant's  articulation  of  i^ 
Judgment  below  dismissing  action  (Bruneau,  J.,)  reversed.  12  L.  C.  Rep-,  F 
229,  Ldcroix,  App.,  Lambert  dit  Finon^  Resp.  In  Appeal :  Lafontaine,  C.  J-, 
Aylwin,  Duval,  Meredith,  J. ,  Mondelet,  J.,  dissenting. 

Held,  That  a  vendor  who  fyles  an  opposition  to  a  petition  for  ratification  of 
title  does  not  thereby  lose  his  right  to  obtain  a  resiliation  of  the  deed  of  sale  for 
non-payment  of  the  purchase  money.  6  Jurist,  p,  122,  David  vs.  Girardetvx. 
S.  C.  Montreal ;  Berthelot,  J. 

Judgment  declaring  null  a  deed  of  sale  for  want  of  ratification  as  agreed  ou. 
Pr^vost^,  No.  69. 

jSfee  ReQISTBATION,  Bailleur  defends. 
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Held,  1.  That  a  promise  of  sale  followed  by  possession  is  equivalent  to  an 
absolnte  sale,  and  an  hypothecary  claim  created  against  the  vendor  subsequently 
to  such  promise  of  sale,  does  not  affect  the  property  so  sold. 

2.  That  where  such  purchaser  sues  a  third  party  to  whom  he  has  re-sold  a 
portion  of  the  property,  as  well  in  his  capacity  of  proprietor  as  in  his  capacity  of 
attorney  for  his  vendor,  judgment  for  the  price  of  the  portion  of  land  so  re- 
sold will  be  rendered  in  his  favor,  and  his  selling  as  such  attorney  cannot  affect 
his  right  to  recover  as  proprietor.  9  L.  C.  Rep.,  p.  315,  Gosselin,  App.,  The 
Grand  Trunk  Company^  Resp.  In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval, 
Meredith,  J. 

Held,  That  it  is  not  necessary  in  an  action  for  the  price  of  an  immovable  sold, 
to  prove  by  parol  evidence  the  identity  of  the  property,  to  sustain  a  plea  of 
payment,  provided  the  identity  sufficiently  appears  by  the  actes  of  sale  and 
receipts.  1  L.  C.  Rep  ,  106,  Moreau  vs.  Richer,  8.  C.  Montreal  j  Day,  Smith, 
J. ;  Mondelet,  J.,  dissenting. 

As  to  the  necessity  of  tradition  or  seizin.     See  Action  Petitory. 

Held,  That  the  concession  by  a  seignior  of  a  lot  of  land  at  a  fixed  rate  per 
arpent,  cannot  be  extended  beyond  the  precise  quantity  mentioned,  (3  arpents  by 
20,)  notwithstanding  the  description  thereof  by  metes  and  bounds,  and  is  not  to 
be  considered  as  a  concession  of  a  corps  certain,  3  L.  C.  Rep.,  p.  458,  Sanche 
et  al.y  App.,  Longpriy  Resp.  In  Appeal :  Stuart,  C.  J.,  Panet,  Aylwin,  J. ; 
Holland,  J.,  dissenting 

Prohibition  from  selling  land  given.     See  Donation,  Prohibition. 

Held,  In  an  action  for  a  portion  of  the  price  of  real  estate  sold  franc  et  quittCy 
the  plaintiff  will  obtain  judgment  if  there  will  remain  in  the  hands  of  the  pur- 
chaser a  sufficient  sum,  after  payment  of  the  part  sued  for,  to  indemnify  the  pur- 
chaser against  a  hyjpotheque  proved  to  exist  on  the  real  estate.  4  Jurist,  p.  310, 
Paquet  vs.  Midette,     S.  C.  Montreal ;  Badgley,  J. 

Held,  1.  In  an  action  for  a  pri5c  de  vente  of  real  estate  the  purchaser  in  pos- 
seasTon  under  a  sale  franc  et  quitte,  may  retain  possession,  and  no  execution  can 
issue  until  all  mortgages  are  removed  by  the  vendor  or  security  given,  accord- 
ing to  the  Consolidated  Statutes  of  Lower  Canada,  c.  36,  sect.  31. 

2.  That  in  such  case  the  plaintiff  will  be  condemned  to  the  costs  of  the  action. 
6  Jurist,  p.  247,  Bruneau  vs.  Robert,     S.  C  Montreal ;  Smith,  J. 


SCHOOLS. 
Action  to  Account. 


Held,  1.  That  no  action  to  accoimt  fies  against  a  secretary-treasurer  of  a  school 
municipality,  who  has  already  rendered  an  account  and  been  discharged. 

2.  The  action  should  have  been  brought  en  rSformation  de  compte.  1  Jurist, 
p.  189,  School  Commissioners  of  Chamhly  vs.  Hickey,  S.  C.  Montreal ;  Day, 
Smith,  Chabot,  J. 

Held,  1.  That  school  commissioners  are  bound  to  respect  the  resolutions  of 
their  predeoefisors  in  office. 
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2.  That  an  action  against  Uie  secretary-treasorer  to  aoooont^  where  a  diaduage 
has  previoaslj  been  given  him,  cannot  be  brought  without  all^^ng  fraud  or  enor. 

3.  That  by  the  12th  Vict.,  c,  50,  sect.  12,  the  superintend^it  of  eduoatioDhas 
a  right  to  settle  disputes  of  this  nature,  and  that  his  decision  has  the  force  of  an 
award  of  arbitrators.  4  Jurist,  p.  123,  School  Commiaiionen  of  VaudrMyt 
BasHen,    S.  C.  Montreal ;  Smith,  J. 

Assessments. 

Held,  That  a  seigniorial  domaine  cultivated  as  a  meadow  is  aasessible  under 
the  9th  Vict.,  c.  27,  for  the  maintenance  of  elementary  schools.  3  Rev.  de  Jor., 
p.  360,  Caldwell  Petr.  vs.  School  Commisnonera  of  St,  Patrice.  Q.  B.  Q.  1847. 

Held,  That  a  defendant  who  complains  of  the  amount  imposed  on  his  property 
for  school  assessments  must  do  so  within  the  thirty  days  during  whidi  the  nl 
of  assessment  lies  with  the  secretary-treasurer,  and  cannot  urge  the  ezoefls  as  i 
defence  to  an  action.  School  Commissioners  of  Acton  vs.  Grand  ISrunk  Cm- 
pany,     C.  0.  Montreal ;  McCord,  J.     Gond.  Bep.,  p.  77. 

Held,  That  in  the  case  of  sale  of  immovables,  under  the  municipal  act  fir 
1855,  for  taxes  due  to  a  school  municipality  by  the  vendor  of  a  party  inpossMBioQ 
as  proprietor,  such  proprietor  disturbed  in  his  possession  by  the  oc^WicoAim^ 
may  bring  an  action  en  com'plainie  against  him,  without,  in  the  first  place,  obtais- 
ing  the  resiliation  of  the  sale  by  adjudication. 

Query?  Whether  the  same  rule  would  obtain  since  the  passing  rf  the  Sth 
sub-section  of  the  Consolidated  Statutes  of  Lower  Canada,  c.  24.  12  L.  C.  Bep^ 
p.  488,  Corporation  of  the  County  of  Yammka^  ^PP*>  Bheaume,  Besp.  In 
Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J.  Judgment 
confirmed. 

Judgment  ordering  the  Seminary  of  Quebec  to  keep  plaintiffs  aoia  in  the  semi- 
nary until  he  finished  his  studies.     Pr^vost^,^No.  7. 

Judgment  ordering  the  execution  of  the  actes  defondation  of  the  Seminaijoi 
Quebec.    Cons.  Sup.,  No.  83. 

Powers  of  Sohool  Corporations. 

Held,  That  under  the  9th  yict.,'c.  27,  sect.  21,  subject.  3,  aohool  ocuDmii' 
sioners  can  only  assess  the  municipality  to  the  extent  of  £150  for  building  > 
model  school  house,  and  that  an  obligation  binding  them  to  a  contractor  for  > 
greater  sum  is  inoperative  and  void,  and  contractor's  action  will  be  dismiseei  H 
L.  C.  Rep.,  p.  46,  Adams,  App.,  School  Commissioners  of  BamsUm,  Rei^.  ^ 
Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 

Same  Case,  4  Jurist,  p.  363. 

Held*  That  the  court  will  inquire  into  the  sufficiency  of  the  causes  for  Ae 
removal  of  a  schoolmaster  under  the  provisions  of  the  9th  Vict.,  o.  27,  aect  21) 
sub-sect  4,  and  if  found  insufficient  will  grant  damages.  11  L.  0.  fiep.,  p>^) 
Oaudry  vs.  Marcotte  et  al.     S.  C.  Quebec ;  Stuart,  J. 

So  idso  in  Brown  vs.  School  Commissioners  of  Laprairie.  1  Jurist,  p.  ^ 
S.  C.  Montreal ;  Day,  Smith,  Badgley,  J. 
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Pbbsosiftion. 

Hdd,  That  Hbe  actioii  of  a  teacher  of  a  public  schod  against  a  defendant  for 
his  son's  board  (pennon)  is  prescribed  at  the  end  of  one  year.  1  Rev.  de  Jar., 
p.  112,  College  St.  Anne  ys.  Taschereau.    Q.  B.  Q.  1845. 

Salary  of  Tbaohebs. 

Held,  Thai  the  secretary-treasurer  cannot  recover  from  the  school  commis- 
sioners out  of  the  school  funds,  any  salary  or  payment  for  extra  services  by  him 
rendered  to  such  commissioners.  4  L.  C.  Rep.,  p.  394,  Pelletier  vs.  School 
Commissionen  of  St.  PhUomene.     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  the  salary  of  a  school  teacher  cannot  be  seized.  Ro^  vs.  Oodire, 
and  School  Comitnoners  of  St  Ours,  and  J.  B.  MeiUeur^  T,  S.  K.  B.  Montreal; 
BoUand^  0.  J.,  Day.  Smith,  J.     Cond.  Bep.,  p.  59. 

SUBBENDEB  TO. 

Held,  1.  That  a  certain  surrender  by  ^'  The  Royal  Institution  for  the  Advanoe- 
«  ment  of  Learning ''  to  the  school  municipality  of  the  town  of  Wm.  Henry  (or 
BorA)  of  a  lot  of  land  within  the  territorial  limits  of  the  parish  St.  Pierre  de 
Sorel  was  nuU  and  void,  and  that  a  new  surrender  must  be  made  in  favor  of  the 
parish  witliin  whose  limits  the  lot  is  situated.  11  L.  0.  Bep.,  p.  68,  School  Comr 
wManen  of  St.  Pierre  de  Sorel  vs.  School  Commissioners  of  Wm.  Henry  et  al. 
8.  G.  Montreal ;  Smith,  J. 


SECRBTABT-TBBASUBER. 


SsBYiox  UPON.    See  Oobpobation,  Seryice  upon. 
"  "  «  Action  by. 


SEDUCTION. 
See  Damaobs,  Seduction. 


SEIGNIOBIAL  BIGHTS. 

Bamalit£. 


Held,  That  tiie  right  of  banality  oarried  with  it  that  of  preventing  the  erec- 
tion of  any  grist  mill,  and  that  of  causing  such  mill  to  be  demolished,  notwith- 
standing it  was  intended  to  grind  the  produce  of  parties  not  sutjeot  to  banality. 
1 L.  O.Bep.,  p.  81,  Larue  et  cd.  vs.  Dubord.    S.  0.  Quebec ;  Duval,  Meredith,  J. 

Held,  1.  That  the  right  of  banality  exists  throughout  seigniorial  Canada 
indepeadentty  of  any  conventional  title. 

2.  Thftt  the  right  of  preventii^  the  erection  of  other  mills  within  the  limits  of 
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a  seigniory,  and  of  causing  them  to  be  demolished  when  erected,  is  a  oomponent 
and  essential  part  of  that  right. 

3.  That  the  right  of  banaliti  extends  as  well  to  mills  driyon  by  steam  power 
as  to  other  mills,  and  that  grain  ground  for  manufacturing  and  commercial  pur- 
poses falls  within  the  prohibition  equally  with  that  ground  for  the  censitairet. 

4.  That  the  seignior  who  n^lects  to  protest  against  the  erection  of  milk 
within  his  seigniory  does  not  thereby  lose  his  right  of  banaliU. 

5.  That  the  right  of  hanfdiU  is  not  extinguished  by  a  sheriff's  sale.  3  L 
G.  Rep.,  p.  3,  Monk  vs.  Morris,     S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  That  the  lessee  of  a  haital  mill  may  recover  from  a  cemitairt  the  toll 
{moutures)  upon  grain  ground  by  the  censitaire  at  a  mill  without  the  limits  of 
the  seigniory. 

2.  That  it  is  sufficient  to  prove  that  the  censitaire  has  had  a  crop  of  gndi 
and  has  carried  grain  to  be  ground  elsewhere,  without  establishing  that  the  gnin 
so  ground  is  grain  gathered  upon  his  land. 

3.  That  the  censitaire  residing  within  the  seigniory  b  presumed  to  be  subject 
to  hanaliUy  unless  he  establishes  the  contrary.  1  L.  C.  Rep.,  p.  381,  Lopt» 
vs.  Audy.    0.  C.  Quebec  j  Power,  J. 

An  action  was  brought  by  a  seignior,  setting  up  his  rights  of  hanaUii^  and 
the  concession  to  one  of  the  defendants  of  a  lot  in  his  seigniory,  with  a  daose  in 
the  deed,  that  no  mill  of  any  kind  should  be  erected,  that  the  defendants,  ooptrt- 
ners,  had  built  a  new  saw  mill  on  a  non-navigable  river,  bordering  on  the  oon- 
ceded  lot,  with  a  dam  across  the  river,  and  thereby  thrown  the  water  back  on  & 
saw  mill  and  grist  mill  of  the  plaintiff,  used  for  more  than  thirty  years,  thereby 
impeding  the  working  of  the  mills,  and  praying  for  the  demolition  of  the  dam  and 
for  damages,  and  that  it  be  declared  the  defendants  had  no  right  to  erect  anj 
mills. 

Held,  That  by  the  20th  Vict.,  c.  104,  the  plaintiff  was  precluded  from  bis 
conclusions  en  demolition  \  that  he  had  no  right  to  the  exclusive  use  of  the  water, 
but  had  a  right  to  damages,  and  an  expertize  was  ordered  to  determine  tbe 
amount  of  damages,  if  any.  11  L.  0.  Rep.,  p.  76,  Pangman  vs.  Brioot  ^ 
Lamarche,     S.  C.  Montreal ;  Smith,  J. 

Banc  d'Honneub. 

Held,  That  the  banc  dhonneur  granted  to  seigniors,  was  only  granted  to 
them  as  seigneurs  haut-justidersy  that  by  the  effect  of  the  conquest  of  Canadi, 
their  jurisdiction  as  haut  justiciers  having  ceased,  they  are  no  longer  entitled  to 
such  banc  d'honneur,  1  L.  C.  Rep.,  p.  175,  Larue  et  al.,  vs.  The  Cm  H 
Marguilliers  of  St.  Paschal.    S.  C.  Quebec  ;  Bowen,  C.  J.,  Meredith,  J. 

Held,  That  although  the  seignior  is  no  longer  entitled  to  the  free  use  of  a  pew 
in  church  as  haut-justicier,  he  may  claim  it  as  patron,  if  he  has  granted  the  lani 
to  build  the  church,  and  if  he  has  a  title  to  that  effect  and  possession.  4  L- 
C.  Rep.,  p.  321,  The  Curi  et  MarguiUiers  of  Cap  St.  Ignace  vs.  Beaubien  et  d, 
S.  C.  Quebec :  Duval,  Meredith,  J. 

Held,  That  the  eldest  son,  on  the  re-marriage  of  his  father's  widow,  is  entitled 
to  his  pew  in  the  parish  church.     Borne  vs.  Wilson,     K,  B.  Q.  1819. 

See  Chuboh. 
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Cbnsitaire. 

Held,  That  a  censitaire  cannot  demand  the  reduction  of  a  rent  stipulated  in 
e  deed  of  concession  &t /our  pence  per  arpcnt,  nor  the  rescision  in  part  of  such 
deed.  3  L.  C.  Kep.,  p.  475,  Langlois  vs.  Trudel.  S.  C.  Quebec ;  Bowen, 
.  J.,  Duval,  Meredith,  J. 

INDEMNITY:. 

None  due  by  a  joint  stock  company.  See  Joint  Stock  Company. 
As  to  rights  of  lessee  in  the  indemnity  for  lands  expropriated  by  a  railway 
>mpany.  ^S^^e  Landlord  and  Tenant,  hail  emphitiotique. 
Held,  1.  That  the  mortmain  restrictions  upon  the  acquisition  of  real  estate  by 
irporations  in  mortmain,  originated  in  the  property  so  acquired,  thereby  becom- 
ig  inalienable,  not  by  the  existence  of  the  corporation  being  perpetual  or  con- 
nuous. 

2.  That  these  restrictions  applied  to  corporations  aggregate,  the  clergy  in  gene- 
d,  religious  bodies,  fraternities,  municipal  guilds,  and  others  of  the  same  nature, 
hioh  form  the  class  of  mortmain  corporations,  gens  de  main-morte* 

3.  That  modern  civil  corporations  established  for  commercial  and  trading  pur- 
oees,  as  joint  stock  or  incorporated  banking,  manufacturing,  railway  companies, 
».,  cannot  be  included  in  such  class,  nor  do  mortmain  restrictions  apply  to  them. 

4.  That  two  or  more  such  civil  corporations  may  unite  to  form  one  incorpo- 
ated  company,  without  such  union  being,  in  itself,  a  sale  or  equivalent  thereto, 
.nd  without  subjecting  the  company  so  formed  to  liability  for  payment  of 
eigniorial  dues. 

5.  That  the  deed  of  agreement  set  forth  in  plaintiff's  declaration  was,  in  law, 
nly  in  the  nature  of  preparatory  articles  of  union,  not  in  itself  a  sale,  or  its  equi- 
alent,  and  not  trandatif  de  propriiU,  and  in  law  did  not,  and  could  not,  by 
tself,  establish  the  resulting  company  as  a  corporation. 

6.  That  the  defendant  is  not,  in  law,  a  mortmain  corporation,  nor  subject  to 
nortmain  restrictions,  and  does  not,  in  law,  hold  the  lands  in  question  in  mort- 
Qain,  as  alleged  in  plaintiff's  declaration. 

7.  That  the  defendant,  the  existing  Grand  Trunk  Railway  Company,  was  in- 
orporated  by  the  18th  Vict.,  c.  33,  when  the  seigniorial  act  of  1854  was  in 
xistence,  by  which  all  seigniorial  dues  were  abolished,  and  which  relieved  the 
[efendant's  acquisition  from  all  seigniorial  dues. 

8.  That  the  sums  of  money  claimed  in  this  cause  are  not  for  arrears  of  seig- 
liorial  dues  accrued  to  the  plaintiff  previous  to  the  seigniorial  act  of  1854,  the 
ecovery  whereof  is  provided  for  by  that  act. 

9.  That  if  the  defendants  were  gens  de  main-morte,  and  had  acquired  the  land 
in  question  previous  to  the  seigniorial  act  of  1854,  the  declaratory  provision  of  that 
act  applies  retrospectively  to  such  acquisition,  and  relieves  the  defendant  from 
liability  to  the  seigniorial  indemniti  claimed  by  the  plaintiff  from  such  acquisi- 
tion made  directly  from  another  mortmainor. 

10.  That  the  undertaking  of  the  Grand  Trunk  Railway  of  Canada  is  a  work 
of  public  utility,  including  therein  the  realty  acquired  and  in  question  in  this 
case,  and  is  therefore  not  in  law  liable  to  the  lods  et  ventes  claimed  by  the  plain- 
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tiff.  8  L.  C.  Rep.,  p.  3,  Kienkowiki  yg.  The  Grand  Trunk  BtnUoaif  Cbrnptn^. 
S.  G.  Montreal ;  Mondelet,  Badgley,  J. )  Smith,  J.,  diasenting. 

Same  case,  4  Jurist,  p.  86. 

Held  in  Appeal,  1.  That  the  Grand  Trunk  Company  does  not  bold  in  mart* 
main* 

2.  That  the  act  of  union  or  amalgamation  referred  to,  has  had  the  eflkct  of  tnu- 
ferring  the  right  of  property  of  the  different  companies  united  into  the  new  vmt- 
pany,  and  was  an  absolute  mutation,  having  the  effect  of  an  exchange  so  fiv  u 
respects  the  shares  assigned  to  the  shareholders,  and  being  a  eale  so  £ur  asreqieete 
the  payment  of  £75,000  to  the  St.  Lawrence  and  Atlantic  Bailway  Company. 

3.  That  the  seignior  is  entitled  to  claim  hds  et  ventee  upon  that  portioa  tf 
the  £75,000  which,  upon  appraisement,  may  be  found  to  represent  the  value  of 
the  lands  within  the  seigniory  of  the  plaintiff,  and  assigned  to  the  new  oompaaj, 
defendants. 

4.  That  in  appraising  such  lands  the  f  alue  of  the  buildings,  fences,  nib,  ail 
other  improvem^its  of  a  permanent  character  must  be  taken  into  aoooant.  U 
L.  C.  Rep.,  p.  47,  Kierskowiki,  ^PP*}  ^he  Ghrand  Trunk  Railway  Ckm^^ 
Resp.  Aylwin,  Duval,  A.  Lafontaine,  J. ;  Lafontaine,  G.  J.,  Meredith,  J.,(lif' 
senting. 

For  the  opinion  of  Mr.  Justice  Duval  see  10  L.  C.  Hep.,  p.  481. 

LODS  XT  YSNTXS. 

Held,  That  a  daHon  en  paiement  gives  rise  to  lode  et  Y0fite#.  1  L.  C.  Bflj^ 
p.  50,  Ougy  vs.  Chouinard,    In  Appeal :  Stuart,  Holland,  Panet,  Aylwis,  J.' 

Held,  That  lod&  et  ventes  are  due  upon  a  deed  in  the  form  of  a  donatiofi 
pure  et  simple  (of  an  immovable)  which  was  held  to  be  simulated  and  made  to 
defendant  in  consideration  of  his  resignation  of  his  office  of  Clerk  of  AppedS; 
?rith  a  view  to  the  appointment  of  the  donor  in  his  place.  1  L.  0.  Rep.,  p.  O* 
Desharats  vs.  Fabrique  de  Quebec.  In  Appeal :  Ayl?rin,  Panet,  Ross,  J.;  Bol- 
land,  J.,  dissenting. 

Held,  That  lode  et  ventes  are  due  upon  a  donation  ^  rente  viagere^  and  tk 
value  of  the  rente  ordered  to  be  ascertained  by  expert*.  1  L.  C.  Rep.,  p.  84, 
Desbarats  vs.  Fabrique  de  Quebec,  In  Appeal :  Rolland,  Aylwin,  J. ;  FuNt 
and  Ross,  J. 

Held,  That  hds  et  ventes  are  not  due  on  a  purchase  by  the  Principal  Oi* 
cers  of  Her  Majesty's  Ordinance,  of  land,  it  being  made  fbr  public  porpM^ 
pofur  Futiliti  puhUque, 

1  L.  C.  Rep.,  p.  91,  Grant  vs.  Principal  Officers  of  Her  Majesty* §  Ordiismf^ 
In  Appeal :  Stuart,  C.  J.,  Panet,  Aylwin,  J. 

Lods  et  ventes  from  railways.     See  Indbmnit1£. 

Lads  et  ventes  held  not  to  be  due  on  a  donation  in  a  marriage  oontraet  B^ 
vs.  LeteUier.    K  B.  Q.  1821. 

Judgment  for,  on  a  sale  from  father  to  son.     Pr^vost^,  No.  93. 

Held,  1.  That  lods  et  ventes  are  due  on  the  sale  of  an  immovable  h^ld  ooder 
a  bail  emphit^Hque  when,  over  and  above  the  annual  lent^  there  are  ^>>*^ 
ek€ntree» 
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iJie  olaose  in  the  lease  in  questioD,  giving  the  lessee  the  right  to  take 
ildings  at  the  expiration  of  the  lease,  did  not  deprive  the  seignior  of 
lods  et  ventes  on  the  price  of  the  buildings,  which  were  sold  for  a 
oe.  1  L.  0.  Rep.,  p.  295,  Dionne  vs.  Mithot.  S.  C.  Quebec ;  Bowen, 
il,  Meredith,  J. 

hat  a  seignior  cannot  claim  lods  et  ventes  on  a  sale  to  defendant  who 
I  the  property  on  an  hypothecary  action ;  nor  can  he  claim  lods  et 
s  option  on  the  price  of  the  voluntary  sale,  or  of  the  judicial  sale  made 
irator  to  the  dMaissement :  Secus  if  he  had  received  the  lods  et  ventes 
dilaissement,  3  L.  C.  Rep.,  p.  150,  BeUanger  vs.  Mann,  and  Opps. 
ec ;  Bowen,  C.  J.,  Duval,  Meredith,  J. 

hat  lods  et  ventes  are  not  recoverable  from  h/emrne  s^arle  des  Mens 
ase  at  sheriff's  sale  of  an  immovable  acquired  during  her  community 
isband.     3  L.  0.  Rep.,  p.  476,  Paton  vs.  Foumier,     0.  C.  Quebec; 

That  it  is  lawful,  if  there  are  two  different  ways  of  effecting  a  pur- 
ids,  to  adopt  that  which  is  free  from,  or  less  productive  of,  lods  et  ventes, 
e  contract  be  serious,  and  made  in  good  faith  and  without  deceit, 
in  this  case  there  was  deceit,  inasmuch  as  the  exchange  was  said  to 
lade  without  any  return  {soulte^  it  being  proved  that  a  souUe  of  11,000 

stipulated ;  that  the  exchange  being  thus  mixed  with  sale,  lods  et 
I  due  on  the  said  soulte,  5  L.  C.  Rep.,  p.  75,  RoUand  vs.  Lareau. 
:  Lafontaine,  C.  J.,  Aylwin,  Caron,  J. 

hat  a  donation  from  father  to  son,  with  the  charge  of  paying  the  father 
iud  certain  debts  of  the  father,  does  not  give  rise  to  hds  et  ventes,  6 
,  p.  86,  Drapeau  et  al.  vs.  Campeau.  S.  C.  Quebec ;  Bowen,  C.  J., 
igley,  J. 

hat  such  <lonation  will  give  rise  to  lods  et  ventes  in  respect  of  a  sum 
the  donor,  but  not  for  the  usual  charges  in  a  donation.     Same  case, 

That  no  lods  are  due  on  the  resiliation  of  a  donation  which  had  not 
execution, 
the  non-signification  of  an  assignment  (of  seigniorial  dues)  does  not 

assignee  of  his  right  to  fyle  an  opposition  d  Jin  de  conserver  for  the 
ed.  7  L.  C.  Rep.,  p.  49,  Lamothe  et  ah,  App.,  Fontaine  dit  Bien- 
,  Resp.     In  Appeal :  Duval,  Caron,  Badgley,  J. )  Lafontaine,  C.  J., 

hat  hds  et  ventes  are  due  on  a  promise  of  sale  accompanied  by  delivery, 
eing  equivalent  to  a  sale.  9  L.  C.  Rep.,  p.  272,  Seminary  of  Quebec 
c.     S.  C.  Quebec ;  Stuart,  J. 

hat  lods  et  ventes  are  not  due  on  allegations  of  fraud  in  deeds  between 
sustained  only  by  the  juxtaposition  and  contents  of  the  deeds  them- 
Jurist,  p.  13,  Sisters  of  General  Hospital  vs.  Frimeau,  S.  C.  Mon- 
,  Smith,  Badgley,  J.. 

.  That  double  hds  are  not  due  upon  an  onerous  donation  followed  by 
ion ;  but  lods  are  due  on  Uie  donation  only. 
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2.  That  the  cessionnaire  of  tho  lods  may  oppose  the  dbtiibatioQ  of  themoneTS 
arising  from  the  proceeds  of  the  immovable  given,  and  thb  without  signiSoatioa 
of  the  transport,  the  opposition  being  a  conservatory  act.  1  Jurist^  p.  101,  Lor 
mother  App.,  Talon  dit  LesperancCf  Resp.  In  Appeal :  Duval,  GaroOi  Badg)^, 
J. ;  Lafontaine,  C.  J.,  dissenting. 

Where  a  proprietor  of  soccage  lands  and  of  lands  en  censivef  sold  the  sooeige 
lands  to  the  defendant,  and  immediately  exchanged  the  lands  in  free  and  oom- 
mon  soccage  for  his  lands  en  censive : 

Held,  That  these  deeds  will  be  presumed  to  be  simulated  and  to  cover  afhod 
on  the  seignior.  1  Jurist,  p.  200,  Sisters  of  Charity  General  ffo$piial,  Aj^ 
Primeau,  Resp.     In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Garon,  J. 

Held,  That  lods  et  ventes  are  due  on  a  deed  of  sale  annullable,  by  reaaaaaf 
a  nulliti  relative,  4  Jurist,  p.  290,  Seminary  of  Quebec  vs.  Labelle.  S.  C.  Moir 
treal ;  Monk,  J. 

Held,  That  lods  et  ventes  may  be  fixed  either  by  the  value  of  the  proper^ 
sold,  or  by  an  estimation  of  the  probable  duration  of  the  rentier^s  life,  in  addi- 
tion to  the  lods  on  the  principal  sum  pf  the  purchase  money.  1  Rev.  de  Joi, 
p.  184,  Cuthbert  vs.  Melnstry.     Q.  B.  Montreal,  1845. 

Are  hds  et  ventes  due  on  a  hail  emphiteotique  d  longues  annies  f  2  Bst.  k 
Jur.,  p.  304,  De  LaNaudiire^  App.,  Jobin,  Resp.     In  Appeal,  1837. 

Held,  In  an  action  for  lods  et  ventes  that  proof  of  simulation  of  deeds  majbe 
presumed  from  the  deeds  themselves,  where  there  is  an  evident  object  to  ii\iBR 
third  parties,  even  although  no  one  of  the  deeds  taken  separately  discloses  tlw 
simulation.     Ramsay  vs.  Ouilmette,    S.  G.  Montreal ;  Gond.  Rep.,  p.  24. 

Retbait  Gonventionnsl. 

Abolition  of  by  18th  Vict.,  c.  103,  held  not  retroactive. 

See  Opposition  A  Jin  de  charge. 

Held,  That  the  retrait  conventionnel  is  not  de  droit.  It  is  a  matter  of  ood- 
vention,  or  must  be  stipulated  in  the  original  contract  of  concession,  otherwise  no 
action  en  retrait  can  be  maintained.     Despris  vs.  Fortin,     K.  B.  Q.  1811. 

Retbait  F£odals. 

Held,  1.  That  the  reserve  of  the  right  of  retrait  fiodal  in  a  concession  does 
not  render  such  right  conventionnel^  but  leaves  it  its  character  of  retrait  kgol 
according  to  the  Coutume, 

2.  That  an  action  en  retrait  fiodal  brought  before  the  passing  of  the  8eignio^ 
ial  act  of  1854,  subsists,  notwithstanding  the  abolition  of  retrait  by  that  statute, 
which  has  not  a  retroactive  cflfect.  12  L.  C.  Rep.,  p.  294.  In  Appeal:  Lafon- 
taine, C.  J.,  Duval,  Mondelet,  Bruneau,  J. 

Same  case,  6  Juris^  p.  259. 

Retrait  lignager  dismissed  for  omission  in  offres  of  the  words  '  loyaux  covU- 
Gons.  Sup.,  No.  63. 

Rivers. 

Held,  1.  That  a  seignior,  by  his  grant  from  the  Grown,  acquires  a  ri^t  ^ 
property  in  the  soil  over  which  a  river  not  navigable  flows,  but  in  thenuuui^ 
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;er  he  has  only  a  right  of  servitade  while  it  passes  throagh,  or  before,  the  land 
retains  in  his  possession,  which  does  not  authorise  him  to  div^t  the  stream, 
lae  the  water,  to  the  prejndioe  of  other  proprietors  above  or  below  him. 
L  An  action  by  a  seignior  against  his  co-seignior  for  improper  use  of  the  6bm- 
Et  estate,  can  be  maintained.  Stuart's  Bep.,  p.  575,  Sl  Louis  etal,,  App., 
Itouis  et  al.,  Resp.  In  Appeal,  1834. 
See  Watb^ 

Sale  and  Gonoibssion. 

Held,  1.  That  an  exception  which  only  answers  a  portion  of  the  declaration 
bad,  and  will  be  dismissed  on  motion.  ' 

2.  That  erreur  de  droit  must  be  pleaded  by  exception,  and  not  by  a  defense 
droit. 

3.  That  there  is  nothing  in  the  old  law  of  France  nor  in  the  law  of  Lower 
mada,  which  prohibits  seignidts  from  conceding  lands  in  their  seigniories 
bject  to  rentes,  and  by  the  same  deed  stipulating  a  prix  de  vente  for  the  same 
ad;  and  a  censitaire  or  purchaser  cannot  apply  to  the  court  to  set  aside  such 
edfor  erreur  de  droit.  4  L.  C.  Rep^  p.  404,  Boston  vs.  L'Eriger  dit  Laplante. 
C.  Montreal ;  Smith,  Yanfelson,  Mondelet,  J. 

Held,  1.  Thatthearrl/*oftheKingof  France,  of  the  6th  July,  1711,  applies 
ly  to  cases  where  the  seignior  has  refused  to  grant  his  unoonceded  lands. 
2.  That  the  arrH  of  17th  March,  1732,  merely  enjoins  the  clearing  of  forest 
ids,  interdicting  the  sale  of  such  lands,  but  that  the  two  arrits  afford  no  remedy 

a  censitaire  who  complains  that  the  rate  of  cens  et  rentes  is  too  high)  there 
^sg  no  law  to  limit  such  cens  et  rentes. 

B.  That  a  deed  of  concession,  imposing  one  sol  of  cens  et  rentes,  and  seven  soh 
fente  constitute  is  not  a  deed  of  sale,  and  is  consequently  not  void  or  voidable, 
1  that  in  the  case  submitted,  the  court  has  no  power  to  reduce  the  rate  of  cens 
f^ntes.     1  L.  C.  Rep.,  p.  36,  Langlois  vs.  Martel.     S.   C.  Quebec ;  Bowen, 

J.,  Duval,  Meredith,  J. 
See  Cond.  Rep.,  p.  93.     See  Seigniorial  Court  Judgaient  post. 

Seigniorial  Commissioners. 

Held,  That  moneys  paid  into  a  bank  by  the  receiver  general,  to  the  credit  of 
Q  seigniorial  commissioners,  upon  which  they  can  draw  cheques  for  the  pur- 
ees of  the  commission,  payable  to  the  order  of  the  lawful  recipient,  are  not 
Qneys  in  their  hands.  2  Jurist,  p.  251,  Ramsay  vs.  Judah  et  ah  S.  C. 
ontreal ;  Badgley,  J. 

TiTRE  NOUVEL. 

Held,  That  in  an  action  en  exhibition  de  litre,  the  defendant,  if  he  be  not  a 
^taire  of  the  plaintiff,  must  plead  by  exception,  and  set  forth  what  he  is,  e.  g. 
4t  he  is  a  lessee,  and  what  he  allies  affirmatively  ,  he  must  prove.  Blanchet 
.  Periau.    K.  B.  Q.  1817. 

B<M>  That  by  the  73rd  and  77th  articles  of  the  Custom,  to  maintain  a  plea 
H  the  title  was  exhibited  before  action  brought,  it  is  necessary  to  prove  that 
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the  original  title  was  left  with  the  seignior,  or  that  a  copy  thereof  was  ddireied 
to  him.     Rey  tb.  Caron.     K  6.  Q.  1820. 

Is  the  presence  of  the  seignior  and  censitaire  required  to  pass  a  Htre  nowdJ 
3  Rev.  de  Jar,,  p.  244,  Cuthbert,  App.,  Tellier,  Reso.     In  Appeal,  1847. 

Held,  That  reservations  of  coup  de  bois  dbc,  contained  in  a  titre  nouvd  between 
seignior  and  censitaire,  are  null  and  void  if  thej  have  not  been  made  in  the  ori- 
ginal title  of  concession.  6  L.  C.  Rep.,  p.  5,  Trigge  et  ah,  App.,  G^ffroy^  Reap. 
In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Held,  That  the  action  for  exhibition  de»  litres  is  abolished  by  the  ProviDcial 
Status  18th  Vict.,  c.  103,  sect.  3.  1  Jurist,  p.  186,  Dumont  et  al.  vs.  Chcmretk. 
S.  C.  Montreal ;  Day,  Smith,  Chabot,  J. 

SsiONioa  bankrupt.    ^S^ee  Bankruptot,  Certificate. 

See  Seigniorial  Court  Judgment  of,  post. 


SCIRE  FACIAS. 
See  LsTTiBS  Patent. 


SEAMEN. 
See  Ships  and  Shipping,  Wages. 


SEPARATION. 
See  Husband  and  Wipe. 


SERMENT  DECISOIRE. 
See  Oath. 


SERVANTS. 

Desertion  of.    See  Certiorari. 
Wages.    See  Wages. 


SERVICE  OF  PROCESS. 

See  Domicile,  Service. 
"  Corporation,  Service  upon. 
"  Writ. 
"  Pleading,  exception  d  la  forme. 


SERVITUDE. 

Action  Negatoire. 

Held,  That  judgment  in  an  action  negatoire  is  in  the  nature  of  an  iDJuncoflo 
in  Chancery.     Savard  vs.  Moisan,     K.  B.  Q.  1820< 
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Coup  ds  Bois. 

Held,  That  an  action  negatoire  will  not  lie,  althongh  the  land  on  which  a  coup 
^«  hois  was  imposed  has  been  enlarged  by  acquisition,  if  the  servitude  has  not 
hereby  been  rendered  more  onerous.  8  L.  C.  Rep.,  p.  356,  Blais,  App.,  Simon" 
au  et  ux.,  Resp.     In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Garon,  J. 

Held,  That  a  reservation  of  a  coup  de  hois  is  extinguished  when  it  has  once 
6en  exercised  over  the  whole  extent  of  the  land.  1  Jurist,  p.  14,  Croteau  vs. 
^witUal,    S.  C.  Montreal ;  Day,  Smith,  Badgley,  J. 

As  to  use  of  water  for  mill.    See  Water  and  Water  Coubsbs. 

Droit  de  Vue. 

In  an  action  by  a  proprietor  of  a  lot  of  land  in  the  city  of  Montreal,  against 
djoining  proprietors,  to  oblige  them  to  close  up  an  opening  allied  to  be  in  their 
;able  wall,  and  as  having  a  mie  droite  upon  plaintiff's  premises,  it  appeared  that 
he  lower  story  of  defendant's  house  was  at  about  nine  feet  from  an  old  division 
'ence  between  their  respective  properties,  but  that  the  second  story,  recen^Uy 
milt^  came  up  to  the  division  fence  with  a  passage  underneath  from  the  street. 
^0  opening  was  found  in  the  second  story  looking  into  the  plaintiff's  lot,  but 
eneath  and  between  it  and  the  top  of  the  fence,  was  an  opening  which  looked 
irectly  upon  it : 

Held,  1.  That  the  opening  was  contrary  to  the  202nd  article  of  the  Custom 
P  Paris. 

2.  That  a  judge,  in  a  case  of  this  description,  will  make  a  dSsoente  sur  Us 
«HX  when  requested  by  Uie  parties.  11  L.  C.  Rep.,  p.  74,  Bohert  vs.  Daniset 
i.    S.  C.  Montreal ;  Berthelot,  J. 

Pabttjraob. 

Held,  1.  That  the  right  of  pasturing  cattle  upon  a  land,  created  in  favor  of 
he  owner  of  an  emplacement,  is  a  servitude  rielle. 

2.  That  a  bequest  of  the  emplacement  has  the  effect  of  transferring  the  servi- 
ade  as  an  accessory,  although  such  servitude  is  not  mentioned  in  the  will. 

3.  That  such  servitude  being  rMUy  and  having  been  created  previous  to  the 
^istry  laws,  may  subsist,  although  the  deed  creating  the  same  be  not  roistered. 

3*  That  the  servitude  may  be  divided,  and  that  the  emplacement,  heritage 
lominant,  having  been  divided,  and  one-half  thereof  having  become  the  property 
»f  the  proprietor  of  the  servitude,  the  proprietor  of  the  other  half  of  the  heritage 
trvant  is  liable  to  one-half  of  the  burden,  and  that  in  this  case  his  half  shall  be 
mbject  to  the  right  of  pasture  every  second  year.  7  L.  C.  Rep.,  p.  257,  Dorion 
^  df.,  App.,  Rivet  J  Resp.  In  Appeal :  Lafontaine,  C.  J. ;  Aylwin,  Duval, 
Caion,  J. 

Same  case,  1  Jurist,  p.  308. 

Road. 

Held,  That  the  undertaking  of  a  person,  in  a  deed  of  partition,  to  suffer  a  road- 
^y  upon  his  portion  of  land,  and  to  make  and  macadamize  the  same  to  the  extent 
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of  thirty  ieet  in  widih,  is  a  servitude  et  charge  riele,  for  ihe  preserratioQ  of  liodi 
the  party  in  whose  favor  it  is  stipulated  has  a  right  to  make  an  oppositiOQ  djb 
de  charge  on  a  judicial  sale  of  the  property.  5  L.  G.  Rep.,  p.  359,  Mwrn^^  App., 
McFhermmf  Resp.     In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 


SHERIFF. 

AOTION  BT. 

Held,  That  the  sheriff  can  maintain  an  action  in  his  own  name  (br  the  pme 
of  movables  sold  upon  Ji.  fa,  and  delivered  to  Uie  adjudicataire.  Shq^Kerdn. 
Pacquet.    K.  B.  Q.  1813. 

Bail  to  Shbbitf. 

As  to  liability  of.     See  Surety,  Bail  to  Sheriff. 

Held,  That  bail  to  the  sheriff  on  a  capias  ad  resp,  are  only  liable  &r  i» 
amount  stated  in  the  bail  bond,  and  not  for  the  full  amount  of  the  judgmeii 
rendered  against  the  party  arrested.  5  L.  C.  B^.  p.  94,  Joseph  vs.  CuftWr 
tt  cU.    S.  C.  Montreal ;  Day,  Smith,  Vanfelson,  J. 

Joint  Shibiff. 

Held,  That  an  attadunent  will  lie  against  two  penons  appointed  by  oommi- 
sion  from  the  Crown  to  the  office  of  sheriff,  for  the  non-payment  of  moneys  Mdl 
by  one  of  them,  although  the  other  may  not  have  assumed  the  duties  of  the  oftee, 
or  acted  in  any  manner  under  their  commission.  Stuart's  Rep.,  p.  298,  JNoei 
vs.  Newton,  and  Budden,  0pp.     E.  6.  Q.  1828. 

Held,  That  a  rule  on  Boston  sheriff  alone,  to  pay  over  moneys  received  bf 
Boston  and  Coffin  as  joint  sheriff  must  be  dismissed,  although  made  after  Mr. 
Coffin  ceased  to  be  sheriff.  6  L.  C.  Rep.,  p.  472,  Le/ehvre  vs.  Meytn^  nd 
Boston  mist  en  cause,    S.  C.  Montreal ;  Smith,  Mondelet,  J. 

Liability  of. 

The  sheriff  seised,  by  attachment,  a  large  quantity  of  timber,  and  appohted 
a  single  guardian  to  take  charge  of  the  whole,  in  whose  absence,  dariog  « 
sudden  storm,  a  portion  of  the  timber,  not  being  moored  or  otherwise  seeared, 
went  adrift  and  was  lost  : 

Held,  1.  That  the  sheriff  was  guilty  of  ordinary  neglect,  and  responsible  fe 
the  loss. 

2,  That  the  sheriff  might  have  employed  as  many  persons  as  were  neoeMff 
for  the  security  of  the  timber,  and  have  demanded  of  the  plaintiff^  at  whose  iniUiss 
the  seizure  was  made,  in  advance,  the  sums  required  for  this  purpose ;  and  ineiie 
of  refusal,  would  have  been  exonerated  from  the  charge  and  custody  of  the  tiB- 
ber.     Stuart's  Rep.,  p.  75,  McClure  vs.  Shepherd,     K.  B.  Q.  1813. 

Held.  That  an  action  does  not  lie  against  a  sheriff  for  seizing  property  oiukr 
a  writ  of  attachment,  although  it  be  proved  there  was  no  ground  for  the  attach 
ment.    McNaUy  vs.  Shepherd.    K.  B.  Q.  1813. 
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Hdd,  That  no  aotioh  en  garantie  lies  against  the  sheriff  or  against  the  defend- 
ant on  a  sale  by  decret/orci.    Frees  vst  Martineau.     K.  6.  Q.  1809. 

Held,  On  motion  for  attachment  against  a  sheriff  for  having  returned  that  the 
puTohaser  of  movables  had  not  paid  the  amount  of  his  bid,  that  the  sheriff  is 
responsible  for  the  amount  of  all  sales  of  personal  effects,  whether  he  does  or  does 
not  receive  it,  for  in  such  cases  he  ought  not  to  part  with  any  article  he  sells 
until  he  has  received  the  price.     Guay  vs.  J^oily,    K.  6.  Q.  1818. 

Held,  That  if  a  surrender  by  bail  is  not  such  that  an  action  lies  upon  it  against 
the  sheriff  for  an  escape,  the  bail  remains  liable  on  the  bail  bond.  Harvey  vs. 
Dennie  et  al.     EL  B.  Q. 

Held,  That  a  party  whose  property  has  been  attached  by  $ax9ie  revendicatiofif 
of  which  he  has  obtained  main  levie  may  proceed  against  the  sheriff  for  the  re- 
covery of  the  property,  or  its  value,  as  well  by  rule  of  court  in  the  cause,  as  by 
action  against  the  sheriff,  and  also  for  damages  by  reason  of  the  non-delivery  of 
the  property.  5  L.  0.  Rep.,  p.  397,  IrwiUf  App.,  Boston  et  al.  Kesp.  In 
Appeal :  Lafontaine,  C.  J.,  Duval,  Caron,  J. 

Held,  1.  That  in  such  an  action  against  the  sheriff,  the  respondents  were  not 
entitled  to  the  thirty  days'  notice  of  action,  under  the  provincial  act  14th  and 
15th  Vict.,  c.  54,  for  the  protection  of  magistrates  and  others  acting  in  the  per- 
formance of  public  duties. 

2.  That  the  statute  has  reference  only  to  actions  brought  for  damages,  domma- 
get  et  interets,  simply,  and  not  to  actions  where  damages  are  claimed  for  the 
nonrfulfilment  of  a  contract,  or  of  an  obligation  imposed  either  by  law  or  by  sti- 
pulation. 

3.  That  the  sheriff,  as  seizing  officer  and  as  gardien  of  effects  seized,  is  sub- 
ject to  the  same  liability  as  the  huissier  and  gardien  under  the  French  law,  and 
that  the  responsibility  did  not  arise  from  the  act  of  1836,  but  existed  from  the 
time  he  was  appointed  to  perform  such  duties  in  civil  matters.  7  L.  C.  Rep., 
p.  433,  Irtoin,  App.,  Boston  et  ah,  Resp.  In  Appeal :  Lafontaine,  C.  J.,  Ayl- 
win,  Ihival,  Oaron,  J. 

Same  case,  2  Jurist,  p.  171. 

Under  a  writ  of  saisie  revendication  the  sheriff  seized  movables  in  the  posses- 
sion of  the  defendant,  which,  on  the  plaintiff's  petition,  before  the  return  of  the 
writ,  were  sold  by  the  sheriff,  and  the  proceeds,  £208  18s.  5d.,  returned  into 
court.  Part  of  this  sum  was  paid,  by  order  of  the  court,  to  an  intervening  party, 
as  a  privileged  creditor  of  the  defendant,  and  the  balance,  £84  2s.  7d.,  remained 
in  the  sheriff's  hands.  The  parties,  plaintiff  and  defendant,  afterwards  entered 
mto  a  settlement  before  notaries,  by  which  the  plaintiff  agreed  to  withdraw  his 
suit,  and  all  matters  in  dispute  were  put  an  end  to.  Upon  this,  judgment  was 
rendered,  putting  the  parties  out  of  court,  without  costs. 
•  The  defendant  then  brought  an  action  against  the  sheriff  for  the  £84  2s.  7d., 
and  the  sheriff  brought  into  court  £9  19s.  lid.,  which  he  tendered  as  the  bal- 
ance after  deduction  of  his  costs,  as  well  on  the  execution  of  the  writ,  as  on  the 
Bale. 

Held,  1.  That  the  sheriff  had  a  right  to  deduct  these  costs. 
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2.  That  the  sain  ooold  not,  under  these  oiroumstanoeSi  reooTor  more  tba 
the  sum  tendered. 

Semble,  That  the  abstract  question  of  the  sheriff's  droit  de  retemtum,  w lieo 
upon  property  seized  en  revendicalion,  where  the  action  ii  ditmdtMedj  ms  not 
decided  upon.  11  L.  C.  Rep.,  p.  367,  Quintin  dit  Dubois^  App.,  Batton^  Rap. 
In  Appeal :  Lafontaine,  C.  J.,  Ajlwin,  Duval,  Meredith,  J. ;  Moodelet,  J.,  dis- 
senting. 

Liability  of  Clerk  of. 

Query,  As  to  the  liability  of  a  sheriff's  clerk  for  malfeasance  ?  3  Be?,  de 
Jur.,  p.  327,  Perry,  App.,  Gugy,  Sesp.     In  the  Privy  CouncO. 

Perishable  Goods. 

Held,  That  during  a  contestation  as  to  the  proprietorship  of  perishable  aitido, 
the  sheriff  may  be  authorized  to  sell  them.  3  Rev.  de  Jar.,  p.  391,  WurteU  n, 
VeraulL     Q.  B.  Q.  1848. 

See  Execution. 

Registrar's  Fees. 

Held,  1.  That  a  rule  by  an  opposant  against  the  sheriff,  to  appear  to  luve 
the  registrar's  fees  (£131  6s.)  for  a  certificate  under  the  Consolidated  Statatei 
of  Lower  Canada,  c.  26,  sect.  36,  taxed,  and  that  he  bring  into  court  any  ezooft 
over  the  amount  so  taxed,  will  not  be  granted. 

2.  That  the  regbtrar  is  not  an  officer  of  the  court,  liable  to  have  his  fees  taxed 
on  a  simple  requite.  6  Jurist,  p.  107,  Mauon  vs.  Mullins,  and  The  Semuiatji 
of  Montreal,  0pp.     S.  C.  Montreal;  Monk,  J. 

Return  of. 

Held,  That  the  sheriff's  return  is  an  acte  authentiquCf  and  cannot  be  impeached 
as  a  false  return  without  an  inscription  en  faux,  and  a  case  must  be  made  oat,bj 
affidavit,  before  the  court  will  permit  an  inscription  en  faux  to  be  fyled.  Beianga' 
vs.  Holmes.     K.  B.  Q.  1820. 

Sale  bt. 

Is  illegal  and  voidable  for  fraud  and  want  of  formalities.  1  L.  C.  Rep.,  p.  71? 
Longmuir  vs.  Ross  et  aL     In  Appeal :  Stuart,  Panet,  Aylwin,  J. 

A  petition  against  the  sheriff  by  a  defendant,  praying  that  the  sheriff  be  cod* 
polled  to  refund  £13  10s.  for  costs  incurred  by  his  having  seised  the  defendant's 
lands  on  the  7th  Febc,  the  9th  Feb.,  and  31st  July,  under  three  several  writs, 
was  dismissed. 

Query,  As  to  the  right  of  sheriff  to  seize  the  same  land,  a  second  time,  nnderi 
second  writ  ?  8  L.  C.  Rep.,  p.  94,  McFarlane  vs.  Draper.  S.  C.  Montieil; 
Day,  Smith,  J. ;  Mondelet,  J.,  dissenting. 

Held,  That  on  a  sale  of  immovables  the  sheriff  cannot  deduct  from  the  pro- 
ceeds the  cost  of  the  deed  of  sale  and  r^istration  in  the  sheriff's  register,  sodi 
charges  being  against  the  purchaser,  adjudicataire.  1  L.  C.  Rep.,  p.  163,  &*•• 
seau  vs.  Filot.     S.  C.  Quebec ;  Bowen,  C.  J.,  Duval,  Meredith,  J. 
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Held,  That  under  the  5th  clause  of  the  12th  Yict.,  c.  112,  for  the  erection 
court  houses  and  jails,  and  the  order  of  the  Governor  in  Council  of  26th 
iril,  1850,  the  sheriff  is  entitled  to  levy  a  tax  of  one  per  cent  for  a  court  house 
I  in  addition  to  the  one  per  cent,  paid  under  the  4th  clause  of  the  same  act. 
L.  C.  Rep.,  p,  395,  Mohan  vs.  McAulay,  S.  C.  Montreal ;  Smith,  Mon- 
let,  J. 

Held,  That  the  sheriff,  and  not  the  plaintiff,  is  liahle  to  the  printer  of  the 
lehec  Official  Gazette  for  advertisements  of  sheriffs'  sales  therein.  1  L.  0. 
»p.,  p.  17,  Stevenson  et  al.  vs.  Boston  et  al,  S.  C.  Montreal ;  Day,  Smith, 
infelson,  J. 

Held,  That  the  court,  on  application  of  the  sheriff,  will  order  the  plaintiff  en 
Hndication  to  make  all  advances  necessary  for  the  safe  keeping  of  movables 
Lxed,  and  in  default  of  such  payment,  that  the  sheriff  and  gardien  be  discharged 
>m  liability.  1  Jurist,  p.  92,  Price  vs.  Wilkinson  et  al,  S.  C.  Montreal ; 
nith,  Mondelet,  Chabot,  J. 

Held,  That  the  court  has  no  power  to  order  the  sheriff  to  sell  goods  seized 
ifore  judgment,  and  which  are  of  a  perishable  nature.  1  Jurist,  p.  158,  La- 
cheQe  vs.  PicJUj  and  Fichiy  Inter.  S.  C.  Montreal ;  Day,  Mondelet,  Chabot,  J. 
Held,  That  it  is  not  competent  for  the  sheriff  to  refuse  to  return  a  writ  de 
Tis  (when  notified  to  do  so  by  an  opposant)  unless  his  fees  and  disbursements 
i  first  paid.  X  Jurist,  p.  284,  Wilson  vs.  Brawn,  and  Brown,  0pp.  S.  C« 
Dntreal ;  Day,  Smith,  Mondelet,  J. 
Frais  de  Garde.    See  Gardien. 

CONTRAINTE  AQAINST.      See  CONTRAINTE  PAR  CORPS,  Sheriff. 

Liability  of  Attorneys  to.    See  Attorney,  Sheriff's  Fees. 

Fees.    See  Gardien,  Frais  de  Garde. 

See  Execution,  Formalities  of 

SlLES.    See  Fraud  in  judicial  sale. 

Notice  of  Action.    See  Officer  Public. 

Action  Against.    See  Costs,  Tariff  of  Fees. 


SHIPS  AND  SHIPPING. 
Admiralty. 


Held,  That  a  writ  of  prohibition  to  the  Court  of  Vice-Admiralty  may  be  issued 
f  the  Court  of  King's  Bench.     Hamilton  vs.  Eraser,     K.  B.  Q.  1811. 

Held,  That  the  code  maritime  of  France,  if  it  ever  was  in  force  in  Canada, 
^  not  a  part  of  the  common  law,  but  of  the  droit  public,  and  consequently  was 
perseded  by  the  effect  of  the  conquest,  and  if  it  was  law  in  the  admiralty  juris- 
'Uon  of  that  time,  whether  it  was  a  part  of  the  public  law,  or  of  the  common 
^  it  was  abolished  by  the  marine  law  of  England.     Baldwin  vs.  Gibbon,     E. 

Q.  1816. 

field.  That  moneys  in  the  hands  of  a  judge  or  marshal  of  the  admiralty,  by 
tue  of  his  office,  cannot  be  attached  by  process  issued  out  of  the  Bang's  Bench. 
9-rault  YB.  McCarthy,  and  K&r  and  U EstimauviUe^  T.S.    E.  B.  Q.  1816. 
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Admiralty — Commission. 

Commission  of  yioe-admiral,  under  the  great  seal  of  the  High  Court  of  Admi- 
ralty of  England,  to  James  Murray,  captain-general  and  goyemor-in-diief  in 
and  over  the  province  of  Quebec,  in  America,  dated  19th  March,  1764.  Stuait's 
Ad.  Rep.,  p.  370. 

Commission  under  the  great  seal  of  the  High  Court  of  Admiralty  of  En^d, 
appointing  Henry  Black  judge  of  the  Vice-Admiralty  Court  for  hower  Canadi, 
dated  27th  Octr.,  1838.     Stuart's  Ad.  Rep.,  p.  376. 

Commission  under  the  great  seal  of  Great  Britain,  for  the  trial  of  offeiMtt 
committed  within  the  jurisdiction  of  the  admiralty  of  England,  dated  30th  Oct, 
1841.     Stuart's  Ad.  Rep.,  p.  380. 

Admiralty — Jurisdiotion. 

Held,  1.  That  the  Admiralty  Court  has  jurisdiction  in  oases  of  possesuon  to 
reinstate  owners  of  ships  who  have  been  wrongfdlly  displaced  from  their  poMB- 
sion. 

2.  That  where  the  admiralty  has  original  cognizance  of  the  principal  nutter, 
it  has  also  cognizance  of  the  incidents  thereto. 

3.  That  where  a  limited  jurisdiction  is  given  to  justices  of  the  peace,  th^ca- 
not  extend  their  jurisdiction  to  objects  not  within  it,  by  finding  as  a  fiiet  ^ 
which  is  not  a  fact ;  and  their  warrant,  in  such  cases,  will  be  no  protectaoB  to 
the  officer  who  acts  under  it. 

4.  That  under  the  190th  section  of  the  Merchant's  Shipping  Act,  noseuui 
engaged  for  a  voyage  or  engagement  to  terminate  in  the  United  Kii^dom,  eia 
sue  in  any  court  abroad  for  wages,  unless  he  is  discharged  with  such  sanctiai  as 
is  required  by  that  act. 

5.  That  under  the  526th  section  of  that  act,  a  ship  cannot  be  seized  upon  n 
order  made  against  a  person  who,  at  the  time,  is  neither  owner  nor  eotnuted 
with  the  possession  of  her. 

6.  That  a  maritime  lien  is  not  indelible,  but  may  be  lost  through  delay  to 
enforce  it  when  the  rights  of  other  persons  have  intervened.  10  L.  C.  Bep.,  p* 
101,  The  Haidee — Kempthom.     Vice-Admiralty  Court,  L.  C.     Black,  J. 

Held,  1.  That  the  Court  of  Admiralty,  except  in  prizes,  exercises  an  origiDil 
jurisdiction  only  on  the  ground  of  established  usage  and  authority. 

2.  That  it  has  no  jurisdiction  of  any  contract  upon  land,  and  the  genenl 
rule  is,  that  if  a  contract  be  made  on  land  to  be  executed  at  sea,  or  be  made  it 
sea  to  be  executed  on  land,  the  common  law  has  the  preference,  and  excludeBthe 
admiralty.     " 

3.  The  cause  must  arise  wholly  on  the  sea,  and  not  within  the  precincts  of  ibJ 
county  to  give  the  admiralty  jurisdiction. 

3.  The  cases  where  the  admiralty  has  jurisdiction  by  reason  of  the  sobjeet 
matter  and  where  the  proceedings  are  in  rem,  are  a  class  by  themselves. 

5.  The  admiralty  jurisdiction  as  to  torts,  depends  upon  the  locality,  tad  tf 
limited  to  torts  committed  on  the  high  seas. 

6.  Personal  torts  committed  in  the  harbor  of  Quebec  are  not  within  the  jvii- 
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dieti(Hi  of  tke  admiralty.  10  L.  0.  Rep.,  p.  101,  The  Edidee^Kemptham. 
Vioe-Adininilty  Conrt,  L.  G.     Black  J. 

Held,  That  the  admiralty  entertains  jurisdiction  of  personal  torts  committed 
by  the  master  of  a  vessel  on  a  passenger,  if  arising  on  the  high  seas.  The  Toronto 
— CbHuMQii.    Staart's  Ad.  Bep.,  p.  181. 

Hdd,  1.  That  the  jorisdiction  of  the  court  in  cases  of  pilotage  is  undoubted. 

2.  That  it  has  no  jurisdiction  in  cases  where  there  has  been  a  previous 
judgment  of  a  court  of  concurrent  jurisdiction  upon  the  same  cause  of  demand. 
The  Phoebe  m  Baltray.     Stuart's  Ad.  Bep.,  p.  60. 

Held,  That  it  has  jurisdiction  in  relation  to  claims  of  pilots  for  extra  pilotage 
In  the  nature  of  salvage  for  extraordinary  services  rendered  by  them.  The 
Adventure — Peverley,     Stuart's  Ad.  Bep.,  p.  101. 

Held,  1.  Also  in  suits  for  damage  to  a  ship  by  collision,  notwithstanding  the 
sanse  of  action  may  have  arisen  out  of  the  local  limits  of  the  court. 

2.  Also  in  matters  of  possession  at  the  suit  of  the  owner  or  owners  of  a 
tnajority  of  interests  in  a  ship  to  obtain  possession  thereof.  The  Mary  and 
DoTothfi — Teesdale,    Stuart's  Ad.  Bep.,  p.  187. 

Held,  1.  That  by  the  3rd  and  4th  Vict.,  c.  55,  sect.  6,  the  High  Court  of  Ad- 
niralty  has  jurisdiction  to  decide  all  claims  of  salvage  and  damage  to  any  sea- 
a;oing  ship  or  vessel,  and  to  enforce  payment  thereof,  whether  such  ship  or 
ranel  may  have  been  within  the  body  of  a  county  or  on  the  high  seas  at  the  time 
irhen  the  cause  of  action  accrued. 

2.  Anoient  jurisdiction  restored  by  the  same  statute  with  respect  to  claims  of 
Diaterial  men,  for  necessaries  furnished  to  foreign  ships. 

3.  It  has  no  authority  to  enforce  demands  for  work  done,  or  materials  fur- 
oiflhed  in  England  to  ships  owned  there. 

4.  Nor  has  the  Vice- Admiralty  of  Lower  Canada  jurisdiction  with  respect  to 
claims  of  material  men  for  materials  furnished  to  ships  owned  there.  The  Mary 
foMe-^Trescowthick.     Stuart's  Ad.  Bep.,  p.  267. 

Held,  That  the  Court  of  Vice-Admiralty,  L.C.,  exercises  jurisdiction  in  a  case 
of  a  vessel  injured  by  collision  in  the  river  St.  Lawrence  near  the  city  of  Quebec. 
The  Camillu^—Baird.    Stuart's  Ad.  Bep.,  p.  383. 

Held,  That  all  admiralty  suits  in  the  British  courts  are  summary  causes, 
ind  jostioe  is  administered  leoato  velo.  The  Wervham — Bobion.  Stuart's  Ad. 
R^.,  p.  70. 

Additional  rules  forecourts  of  Vice-Admiralty  abroad,  established  by  Her 
|[8jesty*s  order  in  Council,of  date  6th  July,  1859.    See  10  L.  C.  Bep.,  p.  209. 

See  alio  Collision.    See  Pr^vobt^  No.  80. 

Appeal — Admibaltt. 

Held,  That  the  appellate  jurisdiction  of  the  High  Court  of  Admiralty  from 
MmrtB  of  Vio^Admiralty  is,  by  the  3rd  and  4th  WUl.  4,  c.  41,  transferred  to 
the  judicial  committee  of  the  Privy  Council.     Stuart's  Ad.  Bep.,  p.  5. 

Held,  That  all  appeals  from  decrees  of  the  Vice- Admiralty  Courts  are  to  be 
isseited  witliin  fifteen  days  after  the  date  of  the  decree,  which  is  to  be  done  by 
the  proctor  declaring  the  same  in  court,  and  a  minute  thereof  is  to  be  entered  in 
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the  assignation  book,  and  ihe  party  must  also  give  bail  within  fifteen  dajs 
from  the  assertion  of  the  appeal  to  answer  the  costs  of  such  appeal.     Ib.j  p.  44. 

Amendment — Admiralty. 

Amendment  in  the  warrant  of  attachment  not  allowed  for  an  alleged  error  not 
apparent  in  the  acts  and  proceedings  in  the  suit  The  Aid — NuthalL  Stuart's 
Ad.  Rep.,  p.  210. 

Arrest  of  Ship. 

Held,  That  a  vessel  loaded  and  ready  for  sea  can  be  arrested  for  a  oiyil  debt 
of  the  owner  unconnected  with  the  i^p.  Stuart's  Rep.,  p.  453,  Parani  vs. 
Orenier.     K.  B.  Q.  1831. 

Attachment. 

Attachment  awarded  against  a  master  for  taking  out  of  the  jurisdiction  of  the 
court  his  vessel,  which  had  been  regularly  attached:  The  FriencU — Dvmetm. 
Stuart's  Ad.  Rep.,  p.  72. 

Application  for  an  attachment  for  oontempt,  for  resisting  the  process  of  ihe 
court,  rejected ;  the  statement  of  the  affair  being  oontradicted  by  the  affidan'ts 
of  two  other  persons  present  at  the  arrest  The  Sarah-- Sinclair.  Stotfi's 
Ad.  Rep.,  p.  86. 

Applications  for  an  attachment  for  a  contempt  against  a  ma^strate  first  sebed 
of  a  seaman's  suit,  for  having  issued  a  warrant  and  arrested  the  seaman  whilst 
attending  his  proctor  for  the  purpose  of  bringing  the  suit,  rejected.  The  liobdk 
— Miller,     Stuart's  Ad.  Rep.,  p.  134. 

Attachment  decreed  for  contempt  in  obstructing  the  marshal  in  the  exeoatioo 
of  the  process  of  the  court.     The  Delta — Murray,     Stuart's  Ad.  Rep.,  p.  207. 

Attornet-Gsneral. 

Held,  That  during  the  absence  of  the  attorney-general  the  powers  and  dntitf 
of  the  office  devolve  upon  the  solicitor-general.  The  Dum/riethire^Go^^- 
Stuart's  Ad.  Rep.,  p.  245. 

Bill  of  Lading. 

Held,  That  the  placing  of  goods  on  board  a  vessel  by  a  debtor,  addressed  to 
his  creditor  without  a  previous  sale  or  agreement  to  that  effect,  does  not  transfer 
the  property  or  possession  to  the  consignee ;  and  such  goods  may  be  seiied  before 
they  reach  the  hands  of  the  consignee,  notwithstandii^  a  bill  of  lading  has  beea 
signed.  5  L.  C.  Rep.,  p.  211,  Frechette  vs.  Corbet,  and  0pp.  S.  C.  Q^'t 
Bowen,  C.  J.,  Meredith,  J. 

Bottomry. 

Held,  1.  That  maritime  interest  at  the  rate  of  25  per  cent  on  abottoDiJ 
bond,  given  at  Quebec,  will  not  be  considered  exorbitant. 

2.  The  6th  Geo.  1,  c.  18,  commonly  called  the  South  Sea  Bubble  Aet^  ^ 
not  extend  to  the  American  Colonies.  Stuart's  Rep.,  p.  130,  WhiU  etoL^^ 
Ship  Dcedalut.    High  Court  of  Admiralty  ;  Sir  W.  Soott 
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Buildeb'b  Priyilboe. 

Held,  1.  That  a  bnilder's  privily  on  a  ship  of  his  own  construotion  is  lost 
if  he  deliyers  her  to  the  owner  and  suffers  her  knowingly  to  be  sold  to  a  third 
person  by  public  auction  without  opposition. 

2.  The  code  marine,  if  it  ever  was  in  force,  was  no  part  of  the  common  law  of 
Canada,  but  a  part  of  the  public  law,  and  consequently  was  superseded  by  the 
sffect  of  the  conquest ;  and  if  it  was  law  in  the  admiralty  jurisdiction  alone, 
rhether  it  was  public  or  common,  the  introduction  of  the  English  admiralty  law 
iboliBhed  it.  Stuart's  Bep.,  p.  72,  Baldwin  vs.  Gibson,  and  McCallum,  0pp. 
L  B.  Q.  1812. 

A  mercantile  house  at  Newry  directs  a  house  at  Quebec  to  contract  for  the 
building  of  a  ship  for  which  they,  the  Newry  house,  would  send  the  rigging.  The 
^bec  house  enter  into  a  contract  with  some  ship-builders  accordingly.  The 
iewiy  house  then  direct  their  correspondent  at  Liverpool  to  send  out  the  rig- 
^Dg ;  he  does  so,  and  it  having  been  actually  delivered  to  the  Quebec  house : 

Held,  That  the  property  in  it  was  vested  in  the  Newry  house,  and  that  the 
Quebec  house  had  a  right  to  retain  it  against  the  Liverpool  correspondent,  on 
flcount  of  their  lien  on  it  for  advances  made  to  the  builders,  and  payment  of  cus- 
cm  house  expenses,  although  previously  to  the  delivery,  they  had  obtained  an 
lasignment  of  the  ship  to  themselves  from  the  builders,  and  had  registered  it  in 
lie  jiame  of  one  of  the  partners  of  their  house.  Stuart's  Bep.,  p.  412,  Bogerson 
ialYB.  Bud,    In  the  Privy  Council,  1830. 

Collision. 

Held,  That  there  are  four  probabilities  under  which  a  collision  may  occur : 

1.  It  may  occur  from  the  fault  or  misconduct  of  the  vessel  suffering  from  the 
ioUision. 

2.  Or  the  accident  may  have  happened  from  unavoidable  circumstances  with- 
»at  &ult  on  the  part  of  either  vessel. 

3.  Or  both  parties  may  be  to  blame,  as  where  there  has  been  a  want  of  skill 
r  doe  diligence  on  both  sides. 

4.  Or  the  loss  or  damage  may  be  owing  to  the  fault  or  misconduct  of  the  vessel 
barged  as  the  wrong-doer. 

In  the  first  two  cases,  no  action  lies  for  the  damage  arising  from  the  collision. 

In  the  third  case,  the  law  apportions  the  loss  between  the  parties  as  having 
een  occasioned  by  the  fault  of  both  of  them. 

In  the  fourth  case,  the  injured  party  is  entitled  to  full  compensation  from  the 
■arty  inflicting  the  injury.    The  Cumberland — Tickle,    Stuart's  Ad.  Bep.,  p.  75. 

Hie  NeUon  Village — Power,     lb,,  p.  156. 

Held,  1.  That  owners  of  vessels  are  not  exempt  from  their  l^al  responsibility, 
otwithstanding  that  their  vessel  was  under  the  care  and  management  of  a  pilot. 

2.  A  vessel  giving  a  foul  berth  to  another  vessel  is  liable  in  damages  for  collision 
[one  to  the  vessel  to  which  such  foul  berth  was  given  by  her,  although  the  imme- 
iale  cause  of  the  collision  was  a  vis  major ^  and  no  imskilfulncss  or  misconduct 
ras  imputable  to*the  offending  vessel  after  giving  such  foul  berth.  The  Cum- 
trIand—Tiekle.    Stuart's  Ad.  Bep.,  p.  75. 
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Held,  That  in  a  case  of  collision  between  two  ships  ascending  the  rmat  St 
Lawrence,  the  court,  assisted  out  by  a  captain  of  the  royal  navy,  pronounced  for 
damages,  holding  that  when  two  vessels  are  crossing  each  other  in  opposite  dire^ 
tions,  and  there  is  doubt  of  their  going  clear,  the  vessel  upon  the  peat  <nr  larboard 
tack  is  to  bear  up,  and  heave  about  for  the  vessel  on  the  starboard  tack.  The 
NeUon  Vilhige — Power,     Stuart's  Ad.  Rep.,  p.  156. 

Held,  That  the  Court  of  Admiralty  has  jurisdiction  in  the  case  of  a  vesBel 
injured  by  collision  in  the  river  St.  Lawrence  near  the  city  of  Quebec.  Stuart's 
Rep.,  p.  158,  Howard  YB,  The  Camillus,  Vice- Admiralty  Court;  Kerr,  J., 
1823. 

So  held  in  K.  6.  Q. ;  Ritchie  vs.  Orkney  et  ux,     Stuart's  Rep.,  p.  613. 

Held,  That  under  the  words  '^  court  or  session  having  jurisdiction  in  the  port 
'<  or  place  at  which  a  ship  shall  arrive  "  contained  in  the  57th  (ho.  3,  c.  10,  sect 
6,  the  Court  of  Vice- Admiralty  claims  jurisdiction  in  proceedings  for  penaltiei 
and  forfeitures  under  that  act.  Stuart's  Rep.,  p.  163,  WiUon  vs.  Norm.  Twb- 
Admiralty  Court;  Kerr,  J.,  1823. 

Held,  In  a  case  of  collision  by  one  steam  vessel  against  another,  where  thekw 
was  charged  to  be  owing  to  the  negligence  of  defendants,  and  so  held  by  tbe 
court,  damages  and  costs  will  be  awarded. 

Query  ?  Whether,  under  certain  circumstances,  one  moiety  of  the  aggregate 
amount  of  damage  should  not  be  borne  by  each  party.  Stuart's  Rep.,  p.  441, 
Maitland  et  al.,  vs.  MoUon  et  al.,  Resp.     In  Appeal,  1830. 

Held,  That  in  a  case  of  collision,  if  the  damages  have  been  occasioned  by 
accident  or  by  a  vis  majors  the  loss  must  be  borne  by  the  party  who  has  suffered 
it.  1  L.  C.  Rep.,  p.  485.  Case  of  the  Sarah  Ann.  Vice-Admiralty  Covt, 
L.  C. ;  Black,  J. 

Held,  1.  That  the  nautical  rule  long  established  is,  that  if  two  sailing  vessels, 
both  upon  a  wind,  are  so  approaching  each  other,  the  one  on  the  staxboavd  tlie 
other  on  the  port  tack,  as  that  there  will  be  danger  of  collision  if  both  ooa- 
tinue  their  course,  it  is  the  duty  of  the  vessel  on  the  port  tack  immediately  to 
give  way. 

2.  That  the  vessel  on  the  port  tack  is  to  bear  away  so  early  as  to  prevent  aD 
chance  of  a  collision  occurring.  4  L.  C.  Rep.,  p.  38,  The  Roslin  Ca$tU  vs.  The 
Glencaim.     Vice-Admiralty  Court,  L.  C. ;  Black,  J. 

Held,  That  if  it  appear  in  evidence  that  there  was  no  proper  and  so&ieit 
look-out  on  board  of  a  ship,  and  a  collision  occur  between  such  ship  and  anotber 
towod  by  a  steamer,  because  the  steamer  was  not  seen  by  such  vessel  in  time  to 
enable  her  to  make  the  necessary  manoeuvres  to  avoid  a  collision,  that  the  want 
of  such  look-out  is  sufficient  neglect  to  make  her  liable  in  damages,  although 
she  adopted  the  most  seamanlike  and  proper  course  when  the  collision  was  all 
but  inevitable.  4  L.  C.  Rep.,  p.  264,  The  Niagara— The  Elizabeik.  Vi«- 
Admiralty  Court,  L.  C. ;  Black,  J. 

Held,  1.  That  where  a  vessel  at  anchor  is  run  dower  by  another  vessd,  the 
vessel  under  way  is  bound  to  show,  by  dear  and  indisputable  evidence,  that  the 
accident  did  not  arise  from  any  fault  or  negligence  on  her  part.  ^ 

2.  That  neither  by  the  maritime  nor  the  common  law  is  a  vessel  or  a  oaniage 
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justified  in  npt  taking  piroper  preoantions  against  a  coUiaioa  with  anotlier,  by  the 
&ct  that  snch  other  ia  not  in  its  proper  position  or  side  of  the  road,  or  is  in  any 
way  contravening  any  rnle  of  the  sea  or  of  the  road. 

3.  That  it  is  no  defence  on  the  part  of  the  vessel  under  weigh,  to  say  that  the. 
vessel  at  anchor  had  not  complied  strictly  with  all  the  Trinity  House  r^ulations 
in  relation  to  hanging  out  lights  at  night,  if  it  appear  that  the  coUision  took  place 
m  consequence  of  the  fault  or  negligence  of  the  vessel  under  weigh.  10  L.  C. 
Eep.,  p.  5,  TheMartha — Sophia  Berichot,  Vice-Admiralty  Court,  L.  C. ;  Black,  J- 

Held,  1.  That  where  a  collision  occurs  without  blame  being  imputable  to 
rither  party,  the  misfortune  must  be  borne  by  the  party  on  whom  it  happens 
to  light. 

2.  The  practice  of  the  court  is,  not  to  give  costs  on  either  side  where  a  collision 
bi8  occurred  from  inevitable  accident.  10  L.  C.  Hep.,  p.  113,  The  Margaret — 
Clarke,     Vice-Admiralty  Court  L.  C. ;  Black,  J. 

Held,  That  in  a  case  of  collision^  where  the  evidence  on  both  sides  is  conflict- 
ing and  nicely  balanced,  the  court  will  be  guided  by  the  probabilities  of  the 
respective  cases  which  are  set  up,  and  owners  of  the  vessel  proceeded  against  dis. 
nuflBed  without  costs.  10  L.  C.  Rep.,  p.  362,  The  Aida — Alexander.  Vice- 
Admiralty  Court.  L.  C. ;  Black,  J. 

Held,  1.  That  the  Court  of  Admiralty  has  jurisdiction  in  cases  of  collision 
oeourring  on  the  high  seas,  where  both  the  vessels  are  the  property  of  foreign 
owners. 

2.  That  questions  of  collision  are  communis  juru,  and  in  cases  where  both 
parties  are  foreigners,  the  important  distinction  is  whether  the  case  be  communu 
puis  or  not. 

3.  In  a  case  of  damage  by  collision  it  was  held  that  the  damage  was  the  result 
cf  inevitable  accident  arising  from  foggy  weather,  and  the  vessel  proceeded  against 
WIS  dismissed  accordingly. 

4.  Where  damage  is  occasioned  by  unavoidable  accident,  the  loss  must  be  borne 
ly  the  party  on  whom  it  has  fallen. 

5.  The  law  imposes  upon  a  vessel  having  the  wind  free,  the  obligation  of 
tUdng  proper  measures  to  get  out  of  the  way  of  a  vessel  close  hauled.  10  L.  C* 
Rep.,  p.  411,  The  Anne  Johanne — Larsen,  Vice-Admiralty  Court,  L.C. ;  Black,  J. 

Held,  1.  That  as  between  a  British  and  a  foreign  ship  within  Canadian  waters, 
Ale  act  r^ulating  the  Canadian  waters  must  be  the  rule  of  the  court,  and  that 
'ixe  duty  and  the  right  of  both  parties  must  be  determined  by  it. 

2.  That  the  power  of  the  Canadian  Legislature  extends  to  foreigners  when 
^thin  Canadian  jurisdiction. 

3.  If  a  collbion  occur  in  the  night  time  between  two  sailing  vessels  on  the 
St.  Lawrence,  by  the  non-observance  of  the  rule  respecting  lights,  the  owner  of 
the  vessel  by  which  such  rule  has  been  infringed  cannot  recover  for  any  damage 
lostained  in  the  collision.  10  L.  C.  Kep.,  p.  445,  Aurora — Morrison,  Vice- 
Admiralty  Court,  L.  C. ;  Black,  J. 

Held,  That  in  a  case  of  collision  between  two  vesseb  on  the  Lachine  canal, 
where  the  injured  vessel  in  violation  of  the  rules  and  regulations  of  the  canal, 
was  on  the  wrong  side  of  the  canal,  the  owner  of  the  other  vessel  is  not  liable  in 
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damages  in  the  absenoe  of  proof  of  any  wilful  act  or  negligence  on  the  part  of 
his  crew.     3  Jurist,  p.  225,  Leger  vs.  Jcukton,     S.  C.  Montreal ;  Smiih,  J. 

Held,  In  an  action  for  collision,  that  the  r^ulation  of  the  Trinity  House 
requiring  that  light  should  be  exhibited  on  all  rafts,  is  applicable  to  cribs  or  small 
rafts  attached  to  vessels  when  loading  them.  2  Rev.  de  Jur.,  p.  155,  Dickey  vs. 
McKenzie.     Q.  B.  Q.  1847. 

Held,  1.  In  a  case  of  collision,  that  the  history  of  the  ship  proceeded  against 
for  some  days  previous  to  collision' was  admissible  as  being  usual  and  convenient 
in  a  plea  or  responsive  allegation. 

2.  Such  only  of  the  statements  made  by  the  mate  and  seamen  of  the  ship 
proceeding  as  formed  part  of  the  res  gesUx  were  admissible. 

3.  The  age  of  the  ship  proceeding  might  be  pleaded  to  account  for  her  loss. 

4.  Inasmuch  as  the  protest  itself  was  to  be  brought  in,  the  statements  contained 
in  it  need  not  be  pleaded. 

5.  The  delay  appearing  on  the  face  of  the  proceedings,  and  not  being  accounted 
for  in  the  libel,  it  was  not  necessary  to  set  it  up  in  the  responsive  allegation.  2 
Bev.  de  Jur.,  p.  288,  The  Mellora,     Before  Lushington.  1 846. 

Held,  1.  The  meaning  of  the  act  respecting  the  navigation  of  Canadian  waters 
is,  that  wherever  two  vessels  are  seen  from  each  other,  even  in  parallel  cousefl^ 
provided  they  are  close  to  each  other,  or  in  any  course,  so  .that  there  is  reason- 
able probability  of  a  collision,  it  is  their  duty,  unless  there  be  some  impedi- 
ment, to  obey  the  law. 

2.  Where  a  steamer,  ooming  down  the  river  in  a  dark  night,  meets  a  sailfl^ 
vessel,  and  those  in  charge  of  the  steamer  are  in  doubt  what  course  the  sailii^ 
vessel  is  upon,  it  is  their  duty  to  ease  her  engine  and  slacken  her  speed  until  thej 
ascertain  the  course  of  the  sailing  vessel. 

3.  The  rule  of  the  Admiralty  Court,  that  in  case  of  mutual  blame  the  danu^ 
will  be  divided,  is  superseded  by  section  12  of  the  act  respecting  the  navigatioa 
of  Canadian  waters,  and  the  penalty  imposed  on  a  party  neglecting  the  rules  en- 
joined by  sect.  8  of  that  statute,  will  be  construed  as  the  like  clauses  (296  isd 
298)  in  the  British  Merchant  Shipping  Act,  as  preventing  the  owner  of  one 
vessel  recovering  damages  from  the  other,  although  also  in  fault  12  L.  C.Bep.) 
p.  238,  The  Arabian — Simard;  The  Alma — Brodie.  Vice-Admiralty  Court, 
L.  C. ;  Black,  J. 

Held,  1.  That  if  in  case  of  collision  between  two  vessels  in  a  canal,  tbeplaio- 
tiffs  vessel  was  on  the  wrong  side  of  the  canal,  and  had  not  the  light  usuallj  car- 
ried, he  will  be  allowed  no  damage,  even  if  there  were  doubt  as  to  the  cause  rf 
the  collision. 

2.  That,  in  the  case  submitted,  there  was  evidence  of  n^ligenoe  on  the  part  of 
the  plaintiff,  and  that  therefore  no  damages  could  be  awarded  to  him.  12  L.  C 
Rep.,  p.  304,  Bertrand  vs.  Dickinson,     S.  C.  Montreal :  Badgley,  J: 

A  steamer  going  up  the  St.  Lawrence  on  a  voyage  from  Quebec  to  Montreal 
saw  the  light  of  another  steamer  coming  down  the  river,  distant  about  two  miltfi 
and  when  at  the  distance  of  rather  more  than  half  a  mile  took  a  diagonal  couiw 
across  the  river  in  order  to  gain  the  south  channel,  starboarding  her  helm,  and 
then  putting  it  hard  to  starboard.  The  steamer  coming  downwards  haring  p^^ 
her  helm  to  port,  a  collision  ensued  : 


8aiP8  AND  SHippora.  869 

m 

Held,  That  the  vessels  were  meeting  each  other  within  the  meaning  of  the 
ict  for  the  navigation  of  the  waters  of  Canada,  (22nd  Vict.,  c.  19)  and  the 
learner  going  up  the  river  was  solely  to  hlame  for  the  collision,  in  not  having  put 
ler  helm  to  port.  Damage  allowed.  12  L.  C.  Rep.,  p.  393,  The  James  Mc- 
Zauiie.    Yice^Admiraitj  Court,  L.  C ;  Black,  J. 

Held,  1.  That  in  cases  of  collision  arising  from  negligence  or  unskilfulness  in 
he  management  of  the  ship  doing  the  injury,  the  pilot  having  the  control  of 
he  ship  is  not  a  competent  witness  for  such,  ship,  without  a  release,  although 
he  master  is. 
*  2.  Ship  held  liable  for  collision  notwithstanding  there  being  a  pilot  on  board. 

3.  Where  one  ship  is  at  anchor  it  augurs  great  want  of  skill  and  attention,  in 
k  harbor  like'  that  of  Quebec,  for  a  ship  under  sail  to  be  so  brought  to  as  to  run 
bolofher. 

4.  Damages  awarded  in  case  of  a  collision  in  the  harbor  of  Quebec.  The 
Lord  John  Russdl — Young.     Stuart's  Ad.  Rep.,  p.  190. 

Held,  1.  That  a  pilot  act,  which  obliges  vessels  going  out  or  coming  into  port  to 
receive  a  pilot  under  a  penalty  or  forfeiture  of  half  pilotage  is  not  compulsory, 
imt  is  optional.  The  ship  need  not  take  a  pilot  if  it  prefer  to  pay  the  penalty  or 
forfeiture. 

2.  The  circumstance  of  having  a  pilot  on  board  and  acting  in  conformity  with 
bis  directions  does  not  operate  as  a  discharge  of  the  responsibility  of  the  owner. 
The  Creole.     Stuart's  Ad.  Rep.,  p.  199. 

Held,  1.  That  vessels  are  required  on  a  dark  night  to  show  their  position 
by  a  fixed  light  while  at  anchor  in  the  harbor  of  Quebec,  and  the  want  of  such 
li^t  will  amount  to  negligence  so  as  to  leave,  a  claim  for  any  injury  received 
fmm  other  vessels  running  foul  of  them. 

2.  Master  may  avail  himself  of  the  wind  and  tide  and  sail  into  port  by  night 
IS  well  as  by  day. 

3.  By-laws  of  Trinity  House  respecting  lights  are  not  abrogated  by  desuetude 
Ht  non-user  ? 

4.  The  hoisting  of  a  light  in  a  river  or  harbor  at  night  amid  an  active  com- 
aeree  is  a  precaution  imperiously  ilemanded  by  prudence,  add  the  omission 
sannot  be  considered  otherwise  than  as  negligence  per  «e. 

5.  That  the  by-law  of  the  Trinity  House  of  12th  April,  1850,  requires  a 
liatinet  light  in  the  fore-rigging  ^^  during  the  nighf  The  Mary  Campbell 
Simom.    Stuart's  Ad.  Rep.,  p.  222. 

Held,  1.  That  in  a  case  of  collision  against  a  ship  for  running  foul  of  a  float- 
ing  light  vessel,  the  court  will  pronounce  for  damages. 

2.  In  such  a  case  the  presumption  is  gross  negligence  or  want  of  skill  and 
khe  burthen  is  cast  on  the  ship  master  to  repoi  that  presumption.  The  Miror 
miehi — Grieve.    Stuart's  Ad.  Rep.,  p.  237. 

How  ships  moored  are  protected  against  the  intrusion  of  ships  under  sail. 
Stuart's  Ad.  Rep.,  p.  241. 

Eleld,  1.  That  the  <Hnis9ion  to  have  a  light  on  board  in  a  river  or  harbor  at 
ni^ty  amounts  to  negligence  ^er  m* 
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2.  Every  nighty  in  the  absence  of  a  moon,  is  a  dark  ni^i  in  Hie  porriew  cf 
the  Trinity  House  regulations  of  the  28th  June,  1805. 

3.  More  credit  is  to  be  attached  to  the  crew  that  are  on  the  akrt,  flian  to  tfie 
crew  of  the  vessel  that  is  placed  at  rest. 

4.  The  regulations  of  the  Trinity  House  require  a  strict  eonstruetini  in  hem 
of  their  application. 

5.  Having  a  light  on  board  in  such  case  is  an  indispensable  precratioii.    fk 
Dahlia — Grossard,    Stuart's  Ad.  Rep.,  p.  242. 

Held,  1.  That  in  a  case  of  collision,  where  the  loss  was  chaiged  to  k 
owing  to  n^ligence,  malice,  or  want  of  skill,  the  court,  with  the  assistanee  cf.i 
captain  in  the  royal  navy,  being  of  opinion  that  the  danger  was  oceasioDed  \f 
accident,  chiefly  imputable  to  the  imprudence  of  the  injured  vessel,  aid  sot 
to  the  misconduct  of  the  other  vessel,  dismissed  the  owners  of  the  hitliBr  fwel 
with  costs. 

2.  The  general  rule  of  navigation  is  when  a  ship  is  in  stays  or  in  the  aet  tf 
going  about,  as  she  becomes  for  the  time  unmanageable,  it  is  the  dutjduj 
ship  that  is  near  her,  to  give  her  sufficient  room. 

3.  But  when  a  ship  goes  about  v^ry  near  to  another  and  without  giving  wj 
preparatory  indications  from  which  that  other  can,  under  the  circnmsUoefli^ 
be  warned  in  time  to  make  the  necessary  preparations  for  giving  rooiD,fte 
damage  consequent  upon  want  of  sufficient  room  may  arise  from  the  &ilft  cf 
those  in  charge  of  the  ship  going  about  at  an  improper  time  or  place. 

4.  Or,  in  the  case  of  darkness,  fog  or  other  circumstances,  rendering  h  impoi' 
sible  for  the  ships  to  see  each  other  so  distinctly  as  to  watch  each  other's  efoh* 
tions,  the  fault  may  be  with  neither.  The  Leonida$ — Arnold.  Stoart't  hi 
Rep.,  p.  226. 

Held,  That  if  it  be  practicaUe  for  a  vessel  which  is  fbllowii^  dose  Mfn 
the  track  of  another  to  pursue  a  course  which  is  safe,  and  she  adopts  ooe  liuA 
is  perilous,  then,  if  mischief  ensue,  she  is  answerable  for  all  eonsequenceib  ft 
John  Munn — Richardson,     Stuart's  Ad.  Rep.,  p.  265. 

Held,  In  a  case  of  collision  between  two  steam  vessels,  the  ooort,  %aUA 
by  a  captain  in  the  royal  navy,  pronounced  for  damages  and  costs,  hoUiog  ^ 
the  one  which  crossed  the  course  of  the  other  was  to  Uame.  Thk  ^/1»wiir' 
Humphrey.     Stuart's  Ad.  Rep.,  p.  278. 

Held,  1.  That  where  it  appeared  that  the  collision  was  the  efleet  of  9» 
accident  or  that  overriding  necessity  which  the  law  designates  by  the  tens  f» 
major,  the  action  will  be  dismissed  with  costs. 

2.  In  order  to  support  an  action  for  damages  in  a  case  of  collision,  it  is  Wfitr 
sary  distinctly  to  prove  that  the  collision  arose  from  the  fault  of  the  penoitfo* 
board  of  the  vessel  charged  as  the  wrong  doers,  or  from  the  fault  cf  the  JK^ 
sons  on  board  of  that  vessel,  and  of  those  on  board  of  ihh  injured  vessd. 

3.  Where  both  parties  are  mutually  blamable  in  not  taking  measoros  to  pit- 
vent  accidents,  the  rule  is  to  apportion  equally  the  damage  between  the  pirtMB 
according  to  maritime  law  as  administered  in  the  Admiralty  Court  The  Strtk 
Anne—Hocker,     Stuart's  Ad.  Rep.,  p.  294. 

Two  steamers  were  coming  from  Montreal  to  Quebec,  and  when  cqiposite  tb> 


i 


SHIPS  AND  8HIPPIN6.  871 

Y  of  Qaebeo,  the  one  took  the  oonne  nsnal  on  snoh  occasions,  and  passed  down 
ow  the  kwennost  wharf  at  the  month  of  the  river  St.  Charles,  where  she 
ned  to  stem  the  tide,  and  come  to  the  wharf  at  which  she  was  to  land  her  pas- 
igers,  and  the  other  did  not  descend  so  low  but  made  a  short  and  unosnal  turn  « 
th  the  intention  of  passing  across  the  coarse  of  the  former,  and  ahead  of  her 
et  she  had  turned  and  was  coming  up  against  the  tide : 
Held,  1.  That  the  collision  complained  of  resulted  from  a  rash  and  hazardous 
empt  on  the  part  of  those  on  board  of  the  steamer  which  made  such  short  and 
asaal  turn,  to  cross  the  course  nf  the  other,  contrary  to  the  usual  practice  and 
stom  of  the  river,  and  the  rules  of  good  seamanship,  for  the  purpose  of  being 
rlier  at  her  wharf. 

2.  That  manoeuvres  of  this  clangerous  kind,  which  might,  in  a  crowded  port 
:e  that  of  Quebec,  result  in  the  most  serious  loss  of  property  and  of  life,  ought 
be  discountenanced. 

3.  In  this  case,  the  objectionable  manoeuvre  appeared  to  have  proceeded  from  a 
Irit  of  eager  competition  and  from  miscalculation,  and  not  from  any  attempt  to 
jure  the  competing  vessel.  The  Crescent — Tate.  The  Rowland HUl — J^an. 
taart*s  Ad.  Rep.,  p.  289. 

Held,  That  the  settled  nautical  rule  is,  that  if  two  sailing  vessels,  both  upon 
wind,  are  so  approaching  each  other,  the  one  on  the  starboard,  and  the  o^er 
n  the  port  tack,  as  that  there  will  be  danger  of  a  collision  if  each  continue  her 
XMine,  it  is  the  duty  of  the  vessel  on  the  port  tack  immediately  to  give  way*,  and 
ibe  vessel  on  the  port  tack  is  to  bear  away  so  early  and  effectually  as  to  prevent 
ill  ehanoe  of  collision  occurring.  The  Boslin  Castle  ; — Saddler,  The  Cflencaim 
--Craw/ord.    Stuart's  Ad.  Rep.,  p.  303. 

1.  The  court  pronounced  for  damages  against  a  vessel  sailing  down  the  river  St. 
4iwrenoe  on  her  homeward  voyage  to  Liverpool,  running  foul  of  another  coming 
P  in  tow  of  a  steamer,  ihe  night  at  the  time  being  reasonably  clear  and  suffi- 
ioDtly  so  for  lights  to  be  seen  at  a  moderate  distance. 

2.  There  is  no  rule  of  law  preventing  vessels  from  entering  or  leaving  the 
ivbor  of  Quebec  at  any  hour,  or  obliging  them  to  keep  any  particular  track, 
^  part/yf  the  channel  in  so  doing. 

3.  On  this  occasion  the  outgoing  vessel  had  the  wind  large,  and  as  steamers  are 
^  be  considered  in  the  light  of  vessels  navigating  with  a  fair  wind,  the  steamer 
nd  the  outgoing  vessel  were  considered  in  this  respect  as  on  an  equality. 

4.  A  vessel  in  tow  with  a  headwind  and  xip  sails,  and  fast  to  the  steamer,  so 
lit  she  could  only  steer  to  a  certain  distance  on  either  side  of  the  course  in 
hioh  she  was  towed  by  the  steamer  is  powerless,  to  a  very  great  extent. 

5.  The  general  rule  is,  that  where  two  vessels  urc  upproaching  each  other  both 
aving  the  wind  large  and  approaching  each  other  so  that  if  each  continued  in 
ff  course  there  would  be  dangerof  collision,  each  shall  port  helm  so  as  to  leave 
le  other  on  the  larboard  hand  in  passing. 

6.  But  it  is  not  necessary  that  because  two  vessels  are  proceeding  in  opposite 
ireetums,  there  being  plenty  of  room,  the  one  vessel  should  cross  the  course  of 
le  other,  in  order  to  pass  her  on  the  larboard. 

7.  If  a  Teasel  take  every  precaution  against  approaching  danger,  it  is  not  suffi- 
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cient  to  subject  her  to  damage  for  injury  to  another  by  collision,  Ihit  in  the 
moment  of  danger  those  on  board  such  yessel  did  not  make  use  of  ereiy  meaiii 
that  might  appear  proper  to  a  cool  spectator.     There  most  be  gross  ne^^enee. 

8.  If  the  collision  arose  solely  from  the  misconduct  of  those  on  board  thesleim 
tug,  both  the  other  vessels  are  exempt,  from  responsibility,  and  the  action  on  tbe 
part  of  each  must  be  dismissed,  leaying  them  to  their  recourse  agaiist  the 
steamer. 

9.  The  law  in  such  case  is,  that  the  tow  is  not  responsible  for  an  uaiaA 
arising  from  the  mistake  or  misconduct  of  the  tug. 

10.  Upon  points  submitted  for  the  professional  opinion  of  assessors,  tliar 
opinion  should  be  as  definite,  as  in  a  complicated  case  of  this  nature  it  is  poBslk . 
it  should  be.  j 

11.  In  certain  cases,  the  court  will  direct  the  questions  to  be  reeooflderri 
and  more  definitely  answered.   * 

12.  If  there  was  no  proper  and  sufficient  look-oui,  and  if  the  proper  means  vae 
not  adopted  for  ayoiding  collision  after  the  tin^when  the  other  vessd's  ligiili 
were  seen,  her  having  taken  the  most  seamanlike  and  proper  course  whea  Ike 
collision  was  all  but  inevitable  does  not  exempt  a  vessel  from  liability. 

13.  Although  there  may  be  a  rule  of  the  sea,  yet  a  man  who  has  ttie  nmi^ 
ment  of  one  ship  is  not  allowed  to  follow  that  rule  to  the  injury  of  the  Tend  if 
another  when  he  could  avoid  the  injury  by  pursuing  a  different  course.  Tl» 
Nlagaror^Taylor.     The  Elizabeth— Nowell.     Stuart's  Ad.  Rep.,  p.  308. 

Held,  1.  That  the  harbor  master  has  authority  to  station  all  ships  or  imk 
which  come  to  the  harbor  of  Quebec,  or  haul  into  any  wharf  within  the  ffMr 
and  to  regulate  the  moorijag  and  fasjbening  and  shilling  and  removal  «f  nek 
ships  or  vessels. 

2.  Where  berths  had  been  assigned  or  confirmed  by  the  harbor  master  to  semd 
vessels  in  a  dock  in  the  harbor  of  Quebec,  and  the  harbor  master  expndlf 
directed  the  vessel  proceeded  against  to  remain  in  the  position  she  then  ocei^ 
for  the  night,  warning  the  master  at  the  same  time  of  the  damage  which  vooU 
be  incurred  if  he  attempted  to  haul  further  in,  because  there  was  not  room  enovgk 
in  the  dock ;  and  the  master  hauled  his  vessel  forward,  and,  as  the  water  fell  ii 
the  dock,  and  the  space  between  the  wharves  at  the  water  level  diminidied, 
the  vessels  became  tightly  jammed  together  so  that  it  was  impossible  to  oom 
them,  and  as  the  water  continued  to  fall  the  pressure  became  so  great  tliat  OM 
of  the  other  vessels  was  completely  crushed  and  another  was  suspended  betncs 
the  crushed  vessel  and  the  wharf  and  thrown  over  nearly  on  her  beamend^ 
thereby  receiving  great  damag.',  the  owner  of  the  vessel  so  contravening  tfaektf* 
bor  master's  orders  will  Ix-  condcuiued  in  damages  and  costs.  Tht  New  M 
Packet — Marshead,     Stuart'8  Ad.  Ecp  ,  p.  325. 

Held,  That  by  the  Merchuiii  Shipping  Act  {17th  and  ISth  Vioi,  clW, 
sects.  296  and  297)  and  the  St^am  Navigutiun  Act  (Uth  and  15th  Yiot,  6.79) 
as  well  as  by  the  rule  of  the  Trinity  House  of  Quebec,  when  a  steamer  neeii  t 
mailing  vessel  going  free,  and  there  is  danger  of  collision  it  is  the  duty  of  ^ 
vessel  to  put  her  helm  to  port  and  pass  to  the  right  unless  the  eireamstanoai'* 
such  as  to  render  the  following  of  the  rule  impracticable  or  cbuigerous. 
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2.  No  sufficient  excuse  being  found  for  not  following  this  rule,  a  sidling  vessel 
ns  condemned  in  damages  and  costs  for  putting  her  helm  to  starboard  and  passing 
0  the  left  of  a  steam  tow  boat,  thereby  causing  collision  with  the  vessel  in  tow, 
he  steamer  and  her  tow  coming  down  the  channel,  nearly  or  exactly  upon  a  line 
rith  the  course  of  the  sailing  vessel. 

3.  Coniict  of  English  and  American  law  how  t^  steer.  The  Inga — ExUrUen. 
)feiiart*8  Ad.  Rep.,  p.  335. 

1.  Liability  of  steamboat  for  collision  between  vessels  one  of  which  is  towed 
fj  the  steamboat. 

2.  Cases  may  occur  in  which  an  accident  nlay  arise  from  the  fault  o£  the  tow, 
rithout  any  error  or  mismanagement  on  the  part  of  the  tug,  and  in  such  case 
he  tow  alone  must  be  answerable  for  the  consequences. 

3.  Cases  also  may  occur  in  which  both  ar0  in  faulty  and  in  such  cases  both 
'Msete  would  be  liable  to  the  injured  vessel,  whatever  might  be  their  responsibility 
mUr  se.     The  John  Csunter — Miller.     Stuart's  Ad.  Rep.,  p.  344. 

Held,  L  That  where  two  ships,  close  hauled  on  opposite  tacks  meet,  and 
here  would  be  danger  of  coUision  if  each  continued  her  course,  Ihe  one  on  the 
)ort  tack  shall  give  way,  and  the  other  shall  hold  her  course. 

2.  She  is  not  to  do  this,  if  by  so  domg,  she  would  cause  unnecessary  risk  to 
iie  other. 

3.  Neither  is  the  other  bound  to  obey  the  rule,  if  by  so  doing  she  would  run 
into  unavoidable  or  imminent  dabger,  but  if  there  be  no  such  danger  the  one 
311  the  starboard  tack  is  entitled  to  the  benefit  of  the  rule. 

4.  The  circumstances  of  the  c.ase  examined,  and  no  sufficient  excuse  being 
bund  for  not  following  the  rule,  the  vessel  inflicting  the  injury  condemned  in 
ium^es  and  costs.     The  Mary  Bannytyne, — Fergmon.     Stuart's  Ad.  Rep.,  p. 
360. 

Held,  That  the  Court  of  Vice- Admiralty  exercises  jurisdiction'  in  the  case 
of  a  vessel  injured  by  collision  in  the  river  St  Lawrence  near  the  city  of  Quebec. 
The  Camillus — Baird.     Stuart's  Ad.  Rep.,  p.  ^83. 

Doubts  which  had  arisen  on  this  head  removed  by  2nd  Will.  4,  o.  51,  sect  6. 

CoNSOLATo  Del  Mare. 

The  148th  and  149th  capitolo  of  the  Consolato  Del  Mare  declare  that  the  sale 
cf  tike  ship,  or  the  change  of  the  master,  operates  as  a  discharge  of  the  seamen. 
The  Scotia^-RUk.    Stuart's  Ad.  Rep.,  p.  166. 

.     Costs  in  Admiraltt. 

Held,  That  the  Court  may  exercise  a  legal  discretion  as  to  costs.  Costs 
refiised  in  this  case.     The  Agnes — Taylor,    Stuart's  Ad.  Rep.,  p.  57. 

Held,  That  if  a  suit  be  brought  by  a  seaman  for  wages,  a  settlement  without 
the  concurrence  of  the  promoter's  proctor  does  not  bar  the  claim  for  costs.  The 
eoort  will  inquire  whether  the  arrangement  was  or  was  not  reasonable  and  just, 
md  relieve  the  proctor  if  it  wepe  not  so.  The  Thetis — Watkinson,  Stuart's 
Ad.  Rep.,  p.  363« 

Drmub&age — Detention. 

Held|  1.  That^  in  the  absenoe  of  an  express  agreement^  no  demurrage  ean  be 
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claimed  by  ihe*ma8ter  of  a  vessel  detained  beyond  a  proper  time  fx  lotdbg  nd 
unloading. 

2.  That  damages  for  snob  detention  can  be  claimed,  and  most  be  piofed. 

3.  That  the  consignee  is  not  bound  to  discharge  cargo  of  a  sailing  yeaael  kaded 
with  grain,  according  to  the  Consolidated  Statutes  of  Lower  Canada,  e.  160,  tt 
a  greater  rate  than  two  thousand  minot$  per  day.  6  Jorist,  p.  119,  Marduad 
vs.  Benaud.    S.  C.  Montreal ;  Badgley,  J. 

Damage,  Personal — Admibaltt. 

1.  Damages  awarded  to  a  steward  for  assault  committed  apon  him  bj  fk 
master  without  cause. 

,2,  Those  who  have  the  command  of  ships  are  not,  under  the  ooknr  «f  don- 
pline,  to  inflict  unnecessary,  wanton,  and  unlawful  punishment  upon  those  vofkt 
their  control.     The  Sarah — Sinclair.    Stuart's  Ad.  Rep.,  p.  89. 

Besponsibility  of  master  for  any  abuse  of  his  authority  at  sea. 

Suit  for  personal  damage  by  a  passenger  against  the  master.  The  AicaA— 
Duncan,     Stuart's  Ad.  Rep.,  p.  118. 

Suit  for  personal  damage  by  a  cabin  passenger  against  the  master  for  attenqrt^ 
ing  to  exclude  him  from  the  cabin.  The  Toronto^Collimon.  Stuart's  Ad» 
Rep.,  p.  170. 

Suit  for,  by  a  mariner  against  the  master,  dismissed.  I%e  CcldtinaMr^ 
HaU.    Stuart's  Ad.  Rep.,  p.  386. 

Desuetude — Statute.  , 

Held,  That  the  mode  of  abrogating  or  repealing  statute  law  by  desaekndeor 
non-user,  is  unknown  in  the  £|pglish  law.  The  Mary  Campbell — Smml 
Stuart's  Ad.  Rep.,  p.  223. 

DlSORETION  OF  JUDOES.. 

What  is  understood  by  the  term  of  ^^  discretion  "  which  courts  are  said  to 
exercise.     The  Agnes — Taylor.     Stuart's  Ad.  Rep.,  p.  57. 

EVIDENOE— AdMIRALTT  CaSES. 

Held,  That  in  a  suit  for  wages,  service  and  good  conduct  are  to  be  praBoned 
until  disproved.     The  Agnes — Taylor.    Stuart's  Ad.  Rep.,  p.  56. 

As  to  the  evidence  of  the  master  in  suits  with  seamen  or  in  a  oase  of  pibtap* 
The  Sophia — Easton.     Stuart's  Ad.  Rep.,  p.  96.         * 

Held,  That  in  a  suit  for  personal  damage  brought  by  a  passenger  against  the 
master  of  a  vessel,  the  court  will  look  to  the  education  and  eonditum  in  life  tf 
the  persons  who  gave  the  evidence,  not  only  as  entitling  them  to  full  credit  fir 
veracity,  but  also  to  greater  accuracy  of  observation,  and  a  greater  sense  of  4^ 
proprieties  of  life.     The  Tcyronto—CoUinson.     Stuart's  Ad.  Rep.,  p.  179. 

Held,  1.  That  an  agreement  varying  the  contract  of  wages  in  the  H^ 
articles  cannot  be  proved  by  parol  evidence. 

2.  The  testunony  of  the  bail  of  the  defendant  was  rejected,  he  beiqg  tt 
incompetent  witn^M.     The  Sf^hia—WeatheralL   Stuart's  Ad.  Rep.,  p.  219. 
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Held,  Tliat  peraoiiB  who  have  the  control  and  direction  of  yeaselB,  or  who  are 
ntereeted  in  clearing  themselyes  of  fault  and  throwing  it  upon  the  other  party, 
ire  incompetent  to  give  eyidence.  The  Mary  Campbell — Simotu.  Stuart's 
Id.  Sep.,  p.  224. 

Held.  That  more  credit  is  to  be  attached  to  the  crew  that  are  on  the  alert, 
hMn  to  the  crew  of  the  vessel  that  is  placed  at  rest.  The  Dahlia — Grouard, 
Stuart's  Ad.  Rep.,  p.  242. 

Held,  That  in  cases  of  collision  it  is  necessary  to  prove  fault  on  the  part  of 
he  persons  on  board  of  the  vessel  charged  as  the  wrong  doer,  or  fault  of  the 
MTBons  on  board  of  that  vessel  and  of  those  on  board  of  the  injured  vessel.  The 
Sarah  Ann — Backer.    Stuart's  Ad.  Rep.,  p.  300. 

Held,  That  where  a  ship  at  anchor  is  run  down  by  another  vessel  under  sail 
hiQ  onui  jprohandi  lies  with  the  vessel  under  sail  to  show  that  the  collision  was 
lot  oooasioned  by  any  error  or  default  upon  her  part.  The  Miramichi — Grieve. 
Stuart's  Ad.  Rep.,  p.  240. 

Held,  That  where  a  vessel  at  anchor  is  run  down  by  another,  the  oniu  lies 
m  tiie  latter  to  prove  the  collision  arose  from  some  cause  which  would  exempt 
ber  from  liability.  The  John  Munf^— Richardson.  Stuart's  Ad.  Rep.,  in  note, 
p.  266. 

BxoEPTiON  Deolinatoire — ^Admiraltt. 

In  a  suit  for  an  injury  done  on  the  waters  of  the  St  Lawrence  near  the  city  of 
(iiiebeo,  a  declinatory  exception  in  which  it  was  averred  that  the  locus  in  quo  of 
the  pretended  injury  was  within  the  boundary  of  the  county  of  Quebec,  and  solely 
cognisable  in  the  Court  of  Queen's  Bench  for  the  district  of  Quebec,  was  dis- 
aisaed  with  costs,  and  a  decree  pronounced  maintaining  the  ancient  jurisdiction 
f  the  Admiralty  over  the  river  St  Lawrence.  The  CamiUus — Baird.  Stuaf^'s 
id.  Rep.,  p.  383. 

Parties  sent  out  of  Court,  the  fact  in  dispute  being  un  fait  maritime.  Pri- 
o$U^  N9.  80. 

Fees. 

Held,  1.  That  all  fees  of  office,  properly  so  called,  are  presumed  to  Have  a 
Igitimate  foundation  in  some  act  of  a  competent  authority,  originally  assigning 
fidr  ^uatUum  meruit  for  the  particidar  service. 

2.  Where  the  fee  is  established  by  or  under  the  authority  of  an  act  of  Par- 
ament,  the  statute  is  conclusive  as  to  the  quantum  meruit. 

3.  Where  settled  by  the  authority  of  the  court,  the  subject  is  not  concluded 
tiereby,  but  may  try  the  reasonableness  of  the  sum  claimed  as  a  quantum 
teruiif  before  a  court  of  competent  jurisdiction,  and  obtain  the  verdict  of  a  jury 
[lereon,  when,  and  when  alone,  they  become  established  fees. 

4.  Since  the  passing  of  the' act  of  the  Imperial  Parliament,  1st  Will.  4,  c.  51, 
be  establishment  of  fees  in  the  Vice-Admiralty  Court  is  exclusively  in  the  King 
nd  CouncU;  and  the  table  of  fees  established  Under  the  statute  having  been 
evoked  without  maHng  another,  it  is  not  competent  to  the  court  to  award  a 
MonUm  meruit  to  its  officers.  The  John  and  Mary— Marshall  Stuart's  Ad. 
tepL,  p.  64* 
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Held,  1.  That  %  order  in  Gotmoil  of  the  2ath  November,  1835,  pundto 
repeal  the  table  of  fees  established  under  the  aathority  of  the  2Dd  WiH  4^  e.51: 
— 1st.  Had  the  effect  of  repealing  the  same ;  2nd.  Did  not  give  foroe  or  YiUitj 
to  the  table  of  fees  of  1809 ;  3rd.  Nor  did  it  authorise  the  judge  to  grant  ftn 
as  a  quantum  meruit 

2.  By  the  ancient  law  of  England,  none  havii^  amy  offioe  oooeeniiig  the 
administration  of  justice,  shall  take  any  fee  or  reward  of  any  salijeet  -for  tk 
doing  of  his  office. 

3.  All  new  offices  erected  with  new  fees,  or  M  offices  witk  new  fees,  m 
within  the  statute  34  Edward  I.,  for  that  is  a  tallage  upon  the  lulgeet  wUflk 
cannot  be  done  without  common  assent  by  an  act  of  parliament. 

4.  Officers  concerned  in  the  administraUon  of  justice,  cannot  take  any  wot 
fbr  doing  their  office  than  has  been  allowed  to  them  by  act  of  Parliament; 

Or  by  immemorial  usage,  referred  to  by  Lord  Coke  in  thii  instaaee ;  as  in  £• 
many  others,  considered  as  evidence  of  a  statute  or  other  l^al  beginning  of  the  fee. 

5.  These  principles  liave  been  at  all  times  recognised  as  fundamental  prio- 
ciples  of  the  law  and  oonstitution  of  England.  The  London — Dodion*,  StairtJ 
Ad.  Rep.,  p.  140.  • 

Freight. 

As  to  liability  bf  ships  for  goods  put  on  board  lighters.  See  1  L.  C.  Sep., 
p.  313. 

Held,  That  merchandise  imported  fVom  alnroad,  is  deiiTered  to  thecoDflgnee, 
when  placed  on  the  wharf,  and  is  thereafter  at  his  risk,  provided  notice  of  Ik 
arrival  of  his  goods  has  been  given  to  him.  Stuart's  Bep.,  p.  13^.  Riven  n. 
Duncan,    K.  B.  Q ,  1819. 

Held,  That  where  goods  deliverable  to  ^  ordfr  or  assigns  "  are  landed  fim  • 
vessel,  after  the  expiration  of  the  delay  allowed  by  law  to  the  importer  to  ]sA 
the  same,  the  captain  b  not  liable  for  damages  aocruing  thereto,  afto*  thej  bire 
been  placed  upon  the  wharf.  2  L.  C.  Rep.,  p.  477,  Scott  vs.  Heeeroff.  S.C. 
Quebec ;  Duval,  Meredith,  J. 

Held,  That  an  affreig}iter  cannot  proceed  by  way  of  revendioaUon^  as  in  t)^' 
case  of  an  unlawful  detention  against  the  master  df  a  ship,  when  sudi  affirei^ii^ 
and  master  cannot  agree  as  to  the  quantity  of  goods  shipped,  and  as  to  the  bOl 
of  lading  to  be  signed. 

Query,  As  to  the  responsibility  of  ships  in  rdation  to  goods  put  on  bond 
lighters,  to  enable  sudi  ships  to  pass  the  shallows  between  Montreal  andQaebee^ 
1  L.  C.  Rep.,  p.  313,  Gordon  et  al.  vs.  PoUock.  Q.  B.  Quebec;  Stuart,  C.  J^ 
Bowen,  J* 

Held,  That  freight  is  the  mother  of  wages;  and  that  if  the  ship  becomes  t 
total  loss,  the  seamen  cannot  recover  wages ;  and  that  oonsecpiently  ^  liabilitj 
of  a  third  party  to  pay  them  their  wages  is  at  an  end.  5  L.  C.  Rep.,  p.  ^^ 
Bemier  vs.  Langlou,    S.  C.  Quebec ;  Bowen,  C.  J.,  Meredith,  Morin,  J. 

Held,  That  under  the  circumstances  of  this  case^  notwithstanding  the  le^ 
dent  had  not  indorsed  the  bill  of  lading  made  out  in  his  name,  to  the  owner  of 
the  goods,  the  respondent  was  not  liable  for  the  freight  of  the  goods.    7  L  ^ 
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Bepi,  p.  367,  Fowler,  App.,'M€ikkham,  Beep.-  In  Ajpgeai^  Laibntainey  C.  J., 
Ajhrioy  Duval,  Caron,  J. 

Held,  That  the  non-performance  of  a  stipulation  in  a  charter  party,  which  does 
not  amcmnt  to  a  condition  precedent,  cannot  be  pleaded  as  an  answer  or  bar  to  an 
aodon  for  the  freight.     CoUman  vs.  Hamilton.    K.  B.  Q.  1819. 

Held,  That  a  consignee  who  has  received  goods  shipped  to  be  delivered  on 
payment  of  freight,  may  be  sued  for  ihe  amount  of  such  freight,  and  can  support 
an  incidental  cross  demand  for  damages  occasioned  to  such  goods  by  the  master's 
ne^igence.     Old/ield  vs.  Hutton.     K  B.  Q.  1812. 

Held,  That  if  on  a  charter  party,  in  which  a  gross  sum  is  stipulated  for  the 
fright,  part  of  the  eargo  is  delivered  and  accepted,  an  action  will  lie  pro  tanto 
for  the  freight,  and  damages  for  the  non-delivery  of  the  residue  of  the  cargo 
cttiDot  be  set  o£  They  must  be  claimed  by  an  inddental  cross  demand,  or  by 
a  distinct  action.     Ghiay  vs.  Hunter,    £^,  B.  Q.  1810. 

Same  case,  Fyke's  Bep.,  p.  36. 

Habbor  Master,  Qiisbeo. 

Held,  That  if  any  person  having  the  charge  or  command  of  any  ship  or  vessel 
in  the  harbor  of  Quebec,  refuse  or  n^lect  to  obey  the  directions  of  the  harbor 
master,  in  respect  to  the  berth  to  be  taken  by  such  ship  or  vessel,  or  in  respect 
to  the  mooring  or  fastening,  shifting  or  removing  the  same,  and  loss  be  thereby 
incurred,  then  such  ship  or  vessel  shall  bear  the  loss.  4  L.  0.  Bep.,  p.*  343, 
New  York  Packet — Marshead,  Vice- Admiralty  Court;  L.  C.  Black,  J. 

Held,  1.  That  the  rules  of  the  Trinity  House  of  Quebec  empower  the  harbor 
master  to  station  all  ships  or  vessels  which  come  to  the  harbor  of  Quebec,  or 
haul  into  any  of  the  wharves  within  th6  limits  of  the  same ;  and  to  regulate  the 
mooring  and  fastening  and  shifting  and  removal  of  such  ships  and  vessels ;  and 
to  determine  how  far,  and  in  what  instances)  it  is  the  duty  of  masters  and  other 
persons  having  change  of  such  ships  or  vessels,  to  accommodate  each  other  in 
their  respective  situations,  and  to  determine  all  disputes  which  may  arise  con- 
cerning the  premises. 

2.  Owner  of  vessel  contravening  harbor  master's  order  condemned  in  dam- 
ages for  a  collision.    New  York  Packet — Marshead,   Stuart's  Ad.  Bep.,  p.  325. 

Judgment. 

Held,  That  the  merits  of  a  judgment  can  never  be  overhauled  in  an  original 
scut,  either  at  law  or  in  equity.  Till  the  judgment  is  set  aside  or  reversed,  it  is 
conclusive,  as  to  the  snl>J9Ct  matter  of  it,  to  all  intents  and  purposes.  The 
Phoebe — RdUray.   Stuart's  Ad.  Bep.,  p.  63,  in  notes. 

Justices  of  the  Peace. 

Held,  1.  That  although  justices  of  the  peace,  exercising  summary  jurisdic- 
tion, be  the  sole  judges  of  the  weight  of  evidence  given  before  them,  and  no 
other  of  the  Queen's  courts  will  examine  whether  they  have  formed  the  right 
conclusion  from  it  or  not ;  yet  other  courts  may  and  ought  to  examine  whether 
the  premises  stated  by  the  justice  are  such-as  will  warrant  their  conclusion  in 
point  of  law. 
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2.  Jostioes  of  the  jpenoe  cannot  give  themselyes  jorisdioiion  in  a  particQls 
case,  by  finding  that  as  a  fact  which  is  not  a  fact.  The  Scotia — Biak.  Stuirtfi 
Ad.  Rep.,  p.  160. 

Where  a  justice  of  the  peace,  acting  under  the  authority  of  the  Merdmt 
Seamen's  Act,  (5th  k  6th  Will.  4,  c.  19,  s.  17)  had  awarded  wages  to  a  setmia, 
on  the  ground  that  a  change^of  owners  had' the  effect  of  discharging  the  aetmin 
from  his  contract,  this  court,  conbidering  that  the  proceedings  had  before  the 
justice  of  the  peace  did  not  preclude  it  from  again  entering  into  the  inquiiy, 

Held,  1.  That  the  contract  of  the  seaman  was  a  subsisting  coniraotwith  Ik 
ship,  notwithstanding  the  sale  of  her. 

2.  In  no  form  can  this  court  be  made  auxiliary  to  the  justice's  court,  still  kn 
be  required  to  adopt,  without  examination  as  legal  premises  on  one  demand,  the 
premises  which  the  justice's  court  may  have  adopted  as  legal  premises  on  anotlMr 
demand.  • 

3.  In  a  suit  for  the  recovery  of  wages  under  the  sum  of  fifty  pounds,  jnstieei 
acting  under  the  authority  of  the  Merchant  Shipping  Act,  1854,  (17th  k  18tli  * 
Yict,  c.  104,  ss.  188  k  189)  may  refer  the  case  to  be  adjudged  by  this  Court 
The  Varuna — Davies.   Stuart's  Ad.  Rep.,  p.  387. 

Ldbn. 

Held,  That  persons  furnishing  supplies  to  ships  in  this  country,  technieaDj 
called  material  men,  have  no  lien  upon  ships  for  such  supplies ;  and  that  the 
Yice-Admiralty  Court  of  Lower  Canada  has  no  jurisdiction  to  enforce  their 
claims.  3  Rev.  de  Jur.,  p.  436,  The[Mary  Jane — Trescowthick.  yioe-Adminl^ 
Court,  L.  C. ;  Black,  J. 

Held,  That  salvors  have  a  right  to  retain  the  goods  saved  until  the  amount  of 
the  salvage  be  adjusted  and  tendered  to  them.  The  Royal  WtUiam — PenneL 
Stuart's  Ad.  Rep.,  p.  107. 

Held,  That  in  the  civil  and  maritime  law  of  England,  no  hypothecaiy  fin 
exists,  without  actual  possession,  for  work  done  or  supplies  furnished  in  En^iui 
for  ships  owned  there.  The  Mary  Jane — Treioowthick.  Stuart's  Ad.  B^ 
p.  267. 

Held,  1.  That  a  maritime  lien  does  not  include  or  require  possession. 

2.  It  is  defined  by  Lord  Tenderden  to  mean  a  claim  or  privilege  upon  a  thiog 
to  be  carried  into  effect  by  legal  process. 

3.  Where  reasonable  diligence  is  used,  and  the  proceedings  are  in  good  frith, 
the  lion  may  be  enforced  into  whosoever  possession  t)ie  thing  may  come.  Tk 
Hercyna — O'Brien,  in  notes.    Stuart's  Ad.  Rep.,  p.  275. 

*    Losis  BY  Ice. 

Held,  That  in  a  charter  party  ''  les  avaries  de  la  mer  eidela  laitem  "  tn 
excepted  from  a  general  covenant  of  responsibility  for  the  chartered  vessel,  vA 
that  the  charterer  is  not  liable  for  her  loss  by  ice.  Fought  vs.  Boucher.  E.  B* 
Q.  1821. 

Mariners. 

Held,  1.  That  if  a  mariner  be  disabled  in  the  performance  of  his  dutf,  heii 
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to  be  cored  at  the  expense  of  the  ship ;  but  if  the  injury  which  he  snstained  be 
produced  by  drunkenness  on  his  part,  he  must  bear  himself  the  consequences 
of  his  own  misconduct. 

2.  Abandoning  seamen,  disabled  in  the  service  of  the  ship,  without  providing 
for  their  support  and  cure,  is  equivalent  to  wrongful  dischaige.  The  Atlantic — 
Bardenhrook.    Stuart's  Ad.  Bep.,  p.  125. 

Held,  That  the  seaman  owes  obedience  to  the  master,  which  may  be  enforced 
by  just  and  moderate  correction :  but  the  master,  on  his  part,  owes  to  the  sea- 
man, besides  protection,  a  reasonable  and  direct  care  of  his  health.  The  B§' 
toJier^ — Simkin.    Stuart's  Ad.  Rep.,  p.  130. 

Held,  1.  That  where  a  seaman  can  safely  proceed  on  his  voyage,  he  is  not 
entitled  to  his  discharge  by  reason  of  a  temporary  illness. 

2.  Mere  sickness  does  not  determine  the  contract  of  hiring  between  him  and 
the  master.     The  Tweed — Robertson.  *  Stuart's  Ad.  Rep.,  p.  132. 

Held,  That  a  seaman  going  into  hospital  for  a  small  hurt  not  received  in  the 
performance  of  his  duty,  is  not  entitled  to  wages  after  leaving  the  ship.  Cap- 
tain Son — Marton.    Stuart's  Ad.  Rep.,  p.  216. 

Held,  1.  That  mariners,  in  the  view  of  the  admiralty  law,  are  inopes  connlitj 
and  are  under  the  spiecial  protection  of  the  court. 

2.  The  jealousy  and  vigilance  and  parental  care  of  the  Admiralty,  in  respect 
to  hard  dealings,  under  forbidden  aspects,  with  the  wages  of  mariners. 

3.  The  Court  of  Admiralty  has  power  to  moderate  or  supersede  agreements 
made  under  the  pressure  of  necessity,  ari&ing  out  of  the  situation  of  the  parties. 
The  Jane-^OuBtance.     Stuart's  Ad.  Rep.,  p.  258. 

Held,  1.  That  while  acting  in  the  line  of  their  strict  duty,  they  cannot  entitle 
themselves  to  salvage. 

2.  For  services  beyond  the  line  of  their  appropriate  duty,  or  under  circum- 
stances to  which  those  duties  do  not  attach,  they  may  claim  as  salvors.  The 
Robert  and  Annie-^Richmond.    Stuart's  Ad.  Rep.,  p.  253. 

Held,  1.  That  seamen  are  regarded  as  essentially  under  tutelage,  and  every 
dealing  with  them  personally  by  the  adverse  party,  in  respect  to  their  suits,  is 
scrutinised  by  the  court  with  great  distrust. 

2.  Negotiations  with  them,  even  before  suit  is  brought,  is  more  to  the  satis&o- 
tion  of  the  court  when  entrusted  to  their  proctors. 

3.  A  seaman  is  entitled  to  his  costs  as  well  as  his  wages ;  and  a  settlement 
after  suit  brought,  obliging  him  to  pay  his  own  costs,  is  in  fact  deducting  so 
much'from  his  wages.     The^hetis — Watkinson.    Stuart's  Ad.  Rep.,  p.  365. 

Held,  That  articles  not  signed  by  the  master,  as  required  by  the  General 
Merchant  Seamen's  Act,  7th  and  8th  Yiot.,  c.  112,  s.  2,  cannot  be  enforced. 
Th^  Lady  Seaton^Spencer.   Stuart's  Ad.  Rep.,  p.  260. 

Held,  That  promise  made  by  the  master,  at  an  intermediate  port  on  the 
voyage,  to  give  an  additional  sum,  over  and  above  the  wages  stipulated  in  the 
tftidee,  is  void  for  want  of  consideration.  The  Lockwoods — Lawton.  Stuart's 
Ad.  Bep.,  p.  723. 

Held,  That  a  change  of  owners,  by  the  sale  of  the  ship  at  a  British  port,  does 
sot  determine  a  subsisting  contract  of  the  seamen,  and  entitle  them  to  wages 
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before  the  tennination  of  the  voyage.     The  Scotia — Ri$k.     Staart'a  Ad.  Rep., 
p.  160. 

Held,  ^hat  where  a  voyage  is  broken  up  by  consent,  and  the  seamen  continue, 
under  new  articles,  on  another  voyage,  they  cannot  claim'  wages  under  the  first 
articles,  subsequent  to  the  l^reaking  up  of  the  voyage.  2%e  Sophia — Weather' 
aU.    Stuart's  Ad.  Rep.,  p.  219. 

Whether,  when  a  merchant  ship  is  abandoned  at  sea  tine  spe  revertendiy 
in  consequence  of  damage  received  and  the  state  of  the  elements,  such  aban- 
donment taking  place  bond  fide  and  by  order  of  the  master,  for  the  purpose 
of  saving  life,  the  contract  entered  into  by  the  mariners  is  by  such  eiroumstanees 
entirely  put  an  end  to ;  or  whether  it  is  merely  interrupted,  and  capable,  by  the 
occurrence  of  any  and  what  circumstances,  of  being  again  called  into  force. 
Florence  in  notes.    Stuart's  Ad.  Rep.,  p.  254. 

Where  seamen,  shipped  for  "  a  voyage  from  the  port  of  Liverpool  to  Con- 
''  stantinople,  thence  (if  required)  to  any  port  or  places  in  the  Mediterranean  or 
''  Black  Seas,  or  wherever  freight  may  offer,  with  liberty  to  call  at  a  port  fbr 
''  orders,  and  until  her  return  to  a  final  port  of  discharge  in  the  United  Edngdom^ 
''  or  for  a  term  not  to  exceed  twelve  months,"  and  the  ship  went  to  Constantinople 
in  prosecution  of  the  contemplated  voyage,  and  then  returned  to  Malta,  whence, 
instead  of  going  to  a  final  port  of  destination  in  the  United  Kingdom,  she  came 
direct  to  Quebec  in  search  of  freight,  which  she  had  failed  to  obtain  at  the  ports 
at  which  she  had  previously  been : 

Held,  That  coming  to  Quebec  coul4  not  be  considered  a  prosecution  of  the 
voyage,  under  the  94th  section  of  the  Mercantile  Marine  Act  of  1850,  re-enacted 
by  the  190th  section  of  the  Merchant  Shipping  Act^  1854.  The  Varuna— 
Dayies.    Stuart's  Ad.  Rep.,  p.  357. 

Mastbb,  Power  of. 

As  to  the  authority  of  the  master  of  a  merchantman  to  infiiot  punishment  ooi^ 
a  passenger  who  refuses  to  submit  to  the  discipline  of  the  ship.  >  The  Friai^^ 
— Duncan.     Stuart's  Ad.  Rep.,  p.  118. 

1.  Assault  and  battery  and  aggressive  treatment  by  the  master  of  a  ship  upon 
a  cabin  passenger.    Charge  sustained. 

2.  No  words  or  provocation  whatever  will  justify  an  assault. 

3.  If  provoking  language  be  given,  without  reasonable  cause,  abd  the  put7 
offended  be  lempted  to  strike  the  other,  and  an  action  is  brought,  the  Court  will 
be  bound  to  consider  the  provocation  in  assessing  the  damages.  ^ 

4.  To  constitute  such  an  assault  as  will  justify  moderate  and  reasonable  tuh 
lence  in  self-defence,  there  must  be  an  attempt  or  offer,  with  force  and  violeD^ 
to  do  a  corporal  hurt  to  another. — The  Toronto — CoUimon.  Stuart's  Ai  B«P*> 
p.  170. 

Held,  In  an  action  against  the  captain  of  a  ship  chartered  by  the  East  h^ 
Company,  for  an  assault  and  false  imprisonment,  a  justification  on  the  gn>QO' 
of  mutinous,  disobedient,  and  disorderly  behavior  was  sustained.      The  (M 
stream — Hall.     Stuart^s  Ad.  Rep.,  p.  3. 

Held,  1.  That  the  power  of  the  master  to  displace  any  of  the  offioers 
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the  ship  is  nndonbted ;  but  he  must  be  prepared  to  show  that  he  had  lawful 
cause  for  so  doing. 

2.  The  party  discharged  fh)m  his  office  is  not  bound  to  remain  with  the  ship 
after  her  arrival  at  the  first  port  of  discharge.  The  Sarah — Sinclair.  Stuart's 
Ad.  Kep.,  p.  87. 

Held,  That  the  master  will  be  admitted  as  a  witness  in  a  case  of  pilotage. 
The  Sophia — Easton,    Stuart's  Ad.  Rep.,  p.  96. 

Held,  That  upon  the  death  of  the  master  during  the  voyage,  the  mate  sue* 
oeeds  him  as  hoera  necessaritu.  The  Brunswick — Tally.  Stuart's  Ad.  Rep., 
p.  139. 

Held,  1.  That  the  possession  of  a  ship  will  be  awarded  to  the  master*  ap- 
pointed by  the  owner,  to  the  exclusion  of  the  master  named  by  the  shippers  of 
Uie  cargo. 

^.  By  the  17th  and  18th  Vict.,  c.  104,  s.  240,  power  is  given  to  any  court 
having  admiralty  jurisdiction  in  any  of  her  Majesty's  dominions  to  remove  the 
master  of  any  ship,  being  within  the  jurisdiction  of  such  court,  and  to  appoint 
a  new  master  in  his  stead,  in  certain  cases.  The  Mary  and  Dorothy — Teasdale. 
Stuart's  Ad.  Rep.,  p.  187. 

Held,  That  the  master  of  a  merchant  vessel  may  apply  personal  chastisement 
to  the  crew  whilst  at  sea,  the  master  thereby  assuming  to  himself  the  responsi- 
bility which  belongs  to  the  punishment  being  necessary  for  the  due  maintenance 
of  subordination  and  discipline,  and*  that  it  was  applied  with  becoming  mode- 
ration.     The  Coldstream — Hall.     Stuart*'s  Ad.  Rep.,  p.  386. 

Held,  That  a  change  of  master,  not  endorsed  on  the  ship's  register,  and  no 

bond  given  by  the  new  master,  according  to  the  26th  Geo.  3,  c.  60,  s.  18,  and 

27th  Geo.  3,  c.  19,  s.  7,  operates  a  forfeiture.      Stuart's  Rep.,  p.  80,  Percival 

tt  cd.  vs.  Schooner  JSarrower.    K.  B.  Q.  1816. 

t 

Mate. 

• 

Held,  1.  That  the  ma'te^of  a  vessel  is  chargeable  for  the  value  of  articles  lost 
by  his  inattention  and  carelessness,  and  the  amount  may  be  deducted  from 
his  wages. 

2.  A  chief  mate  suing  for  wages  in  the  Court  of  Admiralty  is  bound  to  show 
that  he  has  discharged  the  duties  of  that  situation  with  fidelity  to  his  employers. 

3.  Amongst  the  most  important  of  these  duties  is  to  preserve  the  cargo.  The 
Papineau — Maxwell.     Stuart's  Ad.  Rep.,  p.  94. 

Held,  That  where  a  second  mate  is  raised  to  the  rank  of  a  chief  mate  by 
^e  master  during  Hie  voyage,  he  may  be  reduced  to  his  old  rank  by  the  master 
for  incompetency ;  and  thereupon  the  original  contract  will  revive.  The  Lydia 
— Brunton.    Stuart's  Ad.  Rep.,  p.  136. 

Held,  That  the  deaih  of  ^he  master,  and  substitution  of  the  mate  in  his 
place,  does  not  operate  as  a  discharge  of  the  seamen. 

By  the  maritime  law,  upon  the  deaih  of  the  master  during  the  voyage,  the 
mate  soooeeds  as  hctrea  necesiarius. — The  Bnmttoich — Ihilly.  Stuart's  Ad. 
Bqp.,  p.  139. 
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Mbrohant  Shipping  Aot,  1864. 

Rale  as  to  ships  meeting  with  each  other,  in  296th  section,  cited..  The  Inga 
— EUerUen.    Stuart's  Ad.  Rep.,  p.  340. 

Construction  of  the  act,  as  to  agreements  to  be  made  with  seamen.  'The 
Varuna — Daviet.    Stuart's  Ad.  Rep.,  p.  357. 

Option. 

Held,  That  where  a  party  had  his  option  to  proceed  either  before  the  Trinity 
House,  or  before  the  Admiralty,  and  made  his  option  of  the  former,  by  that  be 
must  abide  as  well  in  respect  of  the  execution  of  the  judgment  as  in  the 
obtaining  of  it     The  Phahe — Raltray.    Stuart's  Ad.  Rep.,  p.  59. 

Passkngsb. 

Held,  1.  That  the  relation  of  master  and  passenger  produces  certain  duties  of 
protection  by  the  master  analogous  to  the  powers  which  the  law  Tests  in  him  as 
to  all  the  persons  on  board  his  ship,  and  wilful  violation  of  which  duties  to  the 
personal  injury  of  the  passenger  entitles  the  latter  to  »  remedy  in  the  Admiralty, 
if  arising  on  the  high  seas. 

2.  Unless  in  cases  of  necessity  the  master  cannot  compel  a  passenger  to  keep 
watch. 

3.  Master  may  restrain  a  passenger  by  force,  but  the  cause  must  be  urgent 
and  the  manner  reasonable  and  moderate.  The  Friends — Duncan.  Stuart's 
Ad.  Rep.,  p.  118. 

Held,  1.  That  the  authority  of  the  master  will  always  be  fully  supported  by 
the  courts  so  long  as  it  is  exercised  within  its  jurisdiction. 

2.  Damages  awarded  against  a  master  of  a  vessel  for  having,  in  a  moment  of 
ill-humour,  attempted  to  deprive  a  «abin  passenger  of  his  right  to  the  use  of 
the  quarter  deck  and  cJbin,  and  to  separate  him  from  the  society  of  his  felJoir 
passengers.     The  Toronto — CoUineon.    Stuart's  Ad.  Rep.,  p.  179. 

Penalty. 

Held,  That  if  any  act  be  prohibited  under  a  penalty,  a  contract  to  do  it  is  void. 
The  Lady  Seaton — Spencer.     Stuart's  Ad.  Rep.,  p.  263. 

Pilots. 

Held,  1.  That  a  pilot  is  a  mariner,  and  as  such  may  sue  for  his  pilotage  io  the 
Vice-Admiralty  Court.    See  2nd  Will.  4,  c.  51,  sect«  4. 

2.  A  pilot  who  has  the  steering  of  a  ship  is  liable  to  an  action  for  an  injoiy 
done  by  his  personal  misconduct,  although  a  superior  officer  be  on  board.  The 
Sophia — Easton.  * 

3«  Damage  occasioned  to  the  ship  by  the  misconduct  of  the  pilot  may  be  set 
off  against  his  claim  for  pilotage.     Stuart's  Ad.  Rep.,  p.  96. 

Held,  That  in  cases  of  pilotage  where  there  has  been  a  previous  judgmeat  of 
the  Trinity  House  upon  the  same  cause  of  demand,  the  court  has  no  jurisdictioi' 
The  Phah^—RaUray.    Stuart's  Ad.  Rep.,  p.  59. 
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Hddy  1.  Tbat  persons  aotiiig  as  pilots  are  not  to  be  remunerated  as  salvors. 

2.  Pilots  may  become  Entitled  to  extra  pilotage,  in  the  nature  of  salvagey^for 
extraordinary  services  rendered  by  them. 

3^  Tbe  jurisdiction  of  tbe  court  is  not  ousted  in  relation  to  claims  of  this 
nature  by  ihe  provisional  statute  45th  Geo.  3,  c.  12,  sect.  12.  The  Adventurer 
— Peoerly,    Stuart's  Ad.  Rep.,  p.  101. 

Held,  That  owners  of  vessels  are  not  exempt  from  their  l^al  responsibility 
though  their  vessel  was  under  the  care  and  management  of  a  pilot.  The  Cumr 
herland^Tickle.    Stuart's  Ad.  Rep.,  p.  75. 

Held,  1.  That  it  is  the  exclusive  duty  of  pilot  in  charge  to  direct  the  time  * 
and  manner  of  bringing  a  vessel  to  anchor.  • 

2.  Pilot  having  control  of  a  ship  is  not  a  competent  witness  for  such  ship 
without  a  release. 

3.  Ship  held  liable  for  collision  notwithstanding  there  being  a  pilot  on  board. 
The  Lord  John  RusseU — Young.    Stuart's  Ad.  Rep.,  p.  190. 

Held,  That  having  a  pilot  on  board  and  acting  in  conformity  ^th  his  direc- 
tionS)  does  not  discharge  the  responsibility  of  owner.  The  Creole.  Stuart's  Ad. 
Rep.,  p.  199. 

Pilot  Acts. 

The  English  cases  by  which  the  ovmers  are  exempted  from  responsibility  where 
the  &ult  is  solely  and  exclusively  that  of  the  pilot,  nor  shared  in  by  the  master 
or'crew,  are  based  upon  the  special  provision  of  the  English  Pilotage  Acts.  Tht 
Cumberland — Tickle,  in  note.     Stuart's  Ad.  Rep.,  p.  81. 

Construction  and  validity  of  Pilot  Acts,    /5.,  pp.  88,  199| 

Pilot — Dahaok. 

« 

Held,  1.  In  an  action  against  the  master  of  an  ocean  steamer,  that  a  branch 
jnlot  in  charge  of  the  steamer  is  not  a  competent  witness  for  the  defendant,  the 
action  being  for  damage  caused  by  the  steamer  striking  against  a  wharf  and  injur- 
mgit. 

2.  That  the  damage  in  question  was  caused  by  Hie  negligence  of  the  respondent 
and  of  his  crew. 

3.  That  the  master  in  general  under  the  maritime  law  is  the  agent,  institor 
etprSposi  of  the  owners,  and  is  by  the  20th  section  of  the  18th  Yict.,  c.  143, 
together  with  all  other  ship  masters,  expressly  declared  to  be  liable  to  the  Har- 
bor Commissioners  of  Montreal,  Appellants,  for  injury  done  to  wharves  under 
their  charge. 

4.  That  the  wharf  not  being  in  good  order,  the  rule  for  two-thirds  new  for  old 
may  be  r^arded  as  a  guide  to  the  discretion  of  the  court  in  awarding  damagetjt. 
10  L.  C.  Rep.,  p.  259,  The  Harbor  Commissioners  of  Montreal,  App.,  Grange, 
Resp.  The  Harbor  Commissioners  of  Montreal  vs.  McMaster.  In  Appeal  : 
Lafontune,  C.  J.,  Aylwin,  Duval,  Mondelet,  J. 

Held,  1.  That  the  vessel  is  not  liable  for  a  collision  occasioned  by  the  mis- 
management  of  a  plot  taken  under  the  requirements  of  the  law,  enforced  by  a 
penally.  * 


884  SHIPS  AND  SHIPPING. 

2.  That  the  mode,  time,  and  place  of  bringing  a  veaiel  to  anchor  is  within  the 
peculiar  province  of  the  pilot  in  ohaige.  ' 

3.  That  when  a  yessel  is  lying  at  anchor  and  another  veesel  is  placed  Tolim- 
tarily,  by  thoee  in  charge,  in  snch  a  position  as  that  danger  will  happen  if  some 
eyent,  not  improbable,  should  arise,  those  in  charge  of  the  latter  vessel  most  be 
answerable. 

4.  That  it  is  the  practice  of  the  Admiralty  Court  not  to  give  costs  on  ekher 
side  when  the  damage  has  been  found  to  proceed  from  the  Bralt  of  the  pilot  akme. 
11  L.  C.  Rep.,  p. 3425  The  Lotua-^Clark.  Vice-Admiralty  Court  L.C. ;  Black,  J. 

PiLOTAGK — LiBN. 

Held,  That  a  lien  for  pilotage  attaches  to  the  vessel,  although  she  may  have 
changed  ovmers  between  the  performance  of  the  pilotage,  and  the  institution  of 
the  action.  6  L.  C.  Rep.,  p.  493,  The  Premier — Heard,  Vice-Admiralty 
Court  L.  C. ;  Black,  J. 

Held,  That  the  Court  of  Vice- Admiralty  has  no  jurisdiction  in  an  action  by 
a  pilot  for  moving  a  vessel  from  one  part  of  the  harbor  of  Quebec  to  another. 
7  L.  C.  Rep.,  p.  427,  Vice- Admiralty  Court,  L.  C. ;  Black,  J. 

Pilot— Pension. 

Held,  That  a  pension  granted  under  the  45th  Geo.  3,  c.  12,  sect.  11,  to 
decayed  pilots  and  to  the  widows  and  children  of  pilots,  cannot  be  seised  or 
attached.  3  L.  C.  Rep.,  p.  420,  Lelievre  vs.  BaiUargeony  and  The  TrwUjf 
Hoiise,  T  S.     C«  C.  Quebec ;  Duval,  J.   * 

Held,  1.  That  a  pilot  in  charge  of  a  vessel  b  entitled  to  remuneration  firom 
the  owner  (in  addition  to  the  usual  pilotage)  for  loss  of  time  and  for  sernoes 
rendered  in  saving  some  of  t^e  spars  and  rigging  of  such  yessel  cairied  ainij, 
owing  to  the  defective  quality  of  the  materials. 

2.  That  where  the  owner  obtains  indirectly  from  the  underwriters  the  amount 
of  such  claim  of  the  pilot,  the  pilot  may  recover  from  such  owner  in  an  actiooftr 
*^  work  and  labor  and  loss  of  time,''  witiiout  a  count  in  the  deolaratioa  for  mooej 
had  and  received.     8  L.  C.  Rep.,  p.  229,  Russell  vs.  Parker.    S.  G.  Quebee; 
Chabot,  J. 

Pilot — Continued. 

Held,  That  a  master  of  a  ship  is  not  personally  Uable  for  damage  doneio 
plaintiff's  wharf  by  his  ship  whilst  sailing  out  of  the  harbor  of  Quebec  witli  i 
branch  pilot  on  board  having  the  management  of  the  vessel,  in  obedience  to 
the  12th  Vict.,  c.  114,  sect.  53.  8  L.  C.  Rep.,  p.  193,  Lampson  tb.  SnU- 
S.  C.  Quebec ;  Meredith',  J. 

Held,  1.  That  the  provincial  statute  12th  Vict.,  o.  114,  renders  it  oompnb(*7 
to  take  pilots  for  vessels  navigating  Uie  St.  Lawrence  from  Quebec  to  Hootmi- 

2.  That  in  consequence  of  its  being  compulsory,  the  master  is  not  liabk^ 
damage  done  by^the  vessel  to  a  wharf  when  in  chaige  of  a  pilot 
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rhat  the  &ot  of  striking  the  wharf  under  the  ciromnstances  of  this  case  was 
fadt  eyidence  that  it  was  occasioned  by  the  fault  of  the  pUot.  9  L.  0. 
X  3,  Tht  Sarbar  Commisnoners  of  Montreal  vs.  Orange.  8,  0.  Mon- 
Smiih,  J. 

d,  Judgment  and  ruling  eupra  confirmed  in  Appeal :  Also,  That  the  presence 
pilot  on  board  in  charge  of  the  vessel,  and  the  consequent  release  of  the  maa- 
m  responsibility,  need  not  be  specially  pleaded  but  may  be  proved  under  a 
s  en  fait,  9  L.  C.  Rep.,  p.  160,  Lampeon,  App.,  Smithj  Besp.  In  Ap- 
Lafontaine,  0.  J.,  Aylwin,  Duval,  Caron,  J. 

Plxading  in  Yiob-Admibalty,  L.  0. 

Libel. 

d,  That  all  that  is  required  in  a  libel  for  seamen's  wages  is  to  state  the 
,  rate  of  wages,  performance  of  the  service,  determination  of  the  contract, 
e  refusal  of  payment.  TJie  Newham — Bobion,  Stuart's  Ad.  Rep.,  p.  71. 
d,  1^  That  the  all^tions  of  a  party  must  be  such  as  to  i^prise  his 
ary  of  the  nature  of  iAie  evidence  to  be  adduced  in  support  of  them. 
EjCSS  strictness  is  required  in  pleading  in  admiralty  than  in  other  courts, 
yi  the  essential  particulars  of  the  defence  should  be  distinctly  set  forth  in 
sadings. 

The  evidence  must  be  confined  to  the  matters  put  in  issue,  and  the  decree 
follow  the  allegations  and  the  proofe. 

The  defendant  not  pleading  a  judgment  rendered  in  another  court,  waives 
pround  of  defence. 

(^ere  the  misconduct  of  a  mariner  is  relied  on  as  a  ground  of  defence  in 
ion  for  wages,  it  should  be  specifically  put  in  issue.  The  Agnei — Taylor. 
b's  Ad.  Rep.,  p.  56. 

id.  That  a  demand  for  watch,  &c.,  taken  by  the  master  from  the  seaman's 
may  be  o  ined  to  the  demand  for  wages.  The  Sarah — Sinclair.  Stuart's 
lep.,  p.  87. 

id.  That  in  a  cause  of  damage,  in  which  the  proceedings  were  by  plea  and 
acts  appearing  on  the  face  of  the  libel  to  have  been  committed  at  a  place 
is  not  within  the  jurisdiction  of  the  court  will  be  rejected  as  inadmissible. 
'Henda — Duncan.    Stuart's  Ad.  Rep.,  p.  112, 

Pbaotice  in  Yios-Admiraltt,  L.  C. 

Id,  That  the  practice  to  be  observed  in  suits  and  proceedings  in  the  courts 
je-Admiralty  abroad  is  governed  by  certain  rules  and  regulations  established 
order  in  council  under  the  2nd  WilL  4,  c.  51.    Stuart's  Ad.  Rep.,  p.  1  to 

Id,  That  the  court*will  require  the  libel  to  be  produced  at  ^hort  day,  if  the 
eriod  of  the  season  or  other  cause  renders  it  necessary.  The  Newham — 
n.     Stuart's  Ad.  Rep.,  p.  70. 

Id,  That  when  the  judge  has  any  doubts  in  regard  to  the  manner  of 
iting,  ship's  course,  position,  and  situation,  he  will  call  for  the  assistance  of 

Z 
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penonB  ooaversant  in  nautical  affiurs  to  eiq^lain.  The  Onmberland — IKckk, 
Stuart's  Ad.  Bep.,  p.  78. 

Held,  That  probatory  terms  are  in  general  peremptory,  bat  may  be  lestrioted 
for  sufficient  cause.     The  Adventure — Peverley^    Stuart's  Ad.  Bep.,  p.  99. 

Held,  An  aiaendment  in  the  warrant  of  attachment  not  allowed  for  an  aUeged 
error  not  apparent  in  the  acts  and  proceedings  in  the  suit  The  Aid — NtUhalL 
Stuart's  Ad.  Rep.,  p.  210. 

Suppletory  oath  ordered  in  a  suit  for  subtraction  of  wages.  The  Joeqiha-^ 
ifc/nfyre.— Stuart's  Ad.  Rep.,  p.  512. 

Held,  That  where  the  court  has  clearly  no  jurisdiction,  it  will  prohibit  itsdC. 
The  Mary  Jan&^-Tresooiwihiek.^  Stuart's  Ad.  Rep.,  p,  267. 

Held,  That  in  salvage  cases  the  protest  made  by  the  master  containing  a  naz^ 
rative  of  facts  when  they  are  fresh  in  his  memory,  should  be  produced.  7%c 
Electrio^MoUon.     Stuart's  Ad.  Rep.,  p.  333. 

Held,  That  in  courts  of  civil  law,  the  parties  theoiselTef  have  ttancAj  no 
amihority  over  the  cause  after  their  regular  appearance  by  aa  attorney  or  proctor* 
The  Thetii — Waikinean.    Stuart's  Ad.  Rep.,  p,  365. 

Held,  That  the  attorney  or  proctor  is  so  £tf  regarded  as  the  dommm  Klitthal 
no  proceeding  can  be  taken  except  by  him,  or  by  his  written  consent,  until  a 
final  decree  or  revocation  of  his  authority. — The  Theiie — Wathm§(m,  Stoart's 
Ad.  Rep.,  p.  365. 

Prootor. 

Held,  That  the  settlement  without  the  concurrence  or  knowledge  of  the  promo- 
ter's proctor,  does  not  bar  the  claim  for  costs,  and  the  court  will  enquire  whether 
the  arrangement  was,  or  was  not,  reasonable  and  just,  and  rdieve  the  prootor  if 
it  were  not.     The  Thetie—WatJcinson.    Stuart's  Ad.  Rep.,  p.  363. 

Proxies. 

Held,  That  in  order  to  prevent  proctors  from  proceeding  in  causes  on  in- 
structions from  parties  not  having  a  l^al  right  to  prosecute  a  cause,  the  court 
may  require  the  production  of  proxies.  The  Dttm/rieeshire — Chufon,  Stoirt's 
Ad.  Rep.,  p.  245. 

Reqistrt. 

Held,  That  a  certificate  of  registry  with  an  indorsement  to  another  persoOf 
which  refers  to  a  bill  of  sale  of  the  vessel  so  r^stered,  is  no  evidence  of  property 
in  the  indorsee  without  the  bill  of  sale.     Prevost  vs.  FarihauU.  EL  B.  Q.  181^ 

Registry — Title. 

Held,  That  an  auctioneer  who  sells  a  ship  without  naming  his  principil)  ea&* 
not  maintain  an  action  for  the  sum  offered  by  the  last  bidder,  without  a  teoder 
of  a  valid  bill  of  sale.     Burne  vs.  Hart.     K.  B.  Q.  1810. 

Same  case,  Pyke's  Rep.,  p.  63. 

Held,  That  a  bill  of  sale  of  a  ship  in  which  the  roister  is  inserted  but  not  the 
indorsements  on  the  register,  is  nevertheless  a  bill  of  sale  under  the  26th  (ko*  ^t 
0.  60,  sect.  17.    Meyrand  vs.  Boudreau.    K.  B.  Q.  1812. 
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Held,  Thftt  the  i«g^ter  must  be  transoribed  or  inserted  in  a  bill  of  sale  of  a 
ship,  xmlesB  she  be  under  eironmstanoes  which  constitute  an  exception  to  the 
genera]  provision  of  the  registry  sets,  and  that  such  eironmstanoes  must  be 
spedally  pleaded.    POHer  vs.  Blagdon.    K.  B.  Q.  1813. 

Held,  That  in  an  action  for  goods  sold  to  two  persons  aa  joint  owners  of  a 
flidp,  when  it  aj^Mared  that  one  had  been  o¥mer  and  ordered  the  goods,  and  that 
he  afterwards  sold  'the  ship  to  the  other,  the  new  owner  was  not  liable  for  the 
goods,  and  that  the  plaintiff  could  not  reooyer,  having  declared  upon  a  joint  con- 
tract of  which  there  was  no  evidence.     Ray  vs.  Blagdon  et  ah     K.  B.  Q.  1817. 

Held,  That  the  defendants,  who  were  the  roistered  owners  of  a  steamer  ply- 
ing (m  the  St  Lawrence,  are  not  liable  for  firewood  supplied  by  plaintiff  to  the 
steamer ;  the  credit  being  shown  to  have  been  given  to  a  person  running  the 
steamer  on  his  own  account.  9  L.  G.  Rep.,  p.  225,  Morgan  vs.  FonytK  ei  aL 
8,  C.  Montreal;  Smith,  J. 

Same  ease,  3  Jurist,  p.  98. 

Sale  of  Ship. 

Hdd,  That  the  sale  of  ship  has  not  the  effect  of  discharging  seamen  from 
their  engagement.     The  Scotia — Risk.    Stuart's  Ad.  Eep.,  p.  160. 

Salvage. 

'  Held,  That  the  amount  of  an  undertaking  to  pay  Bolvagt  in  the  Court  of  Ad- 
mhralty  of  another  British  province  may  be  recovered  in  Canada.  Moore  v& 
Mmr.  K.B.  Q.  1818. 
<  Held,  1.  A'vessel  struck  on  Bed  Island  shoal  in  the  River  St.  Lawrence  in 
the  end  of  November,  1853,  and  being  abandoned  by  the  crew  was  subsequently 
earied  off  by  the  ebb  tide.  She  was  followed  by  four  young  men,  who  with 
great  perseverance,  skill  and  courage,  and  with  great  peril  of  their  lives,  forced 
their  boat  ihrou^  the  4oe,  got  on  board  of  the  vessel  and  brought  her  back  to 
the  hay  of  Tadousac  where  she  remained  in  safety  during  the  winter  and  pro- 
ceeded on  her  voyage  the  following  spjAng.  On  a  value  of  £3000  currency  the 
court  awarded  £500  currency  and  costs. 

2.  Rule  laid  down  by  the  court  respecting  the  produetion  of  protests,  vis., 
that  in  all  cases  of  salvage  they  ought  to  be  produced.  5  L.  C.  Rep.,  p.  53, 
The  Electric — Molton,    Vice- Admiralty  Court  L.  C;  Black,  J, 

The  Palmyra  sunk  ia  the  river  St,  Lawrence,  was  raised  and  saved  by  the 
very  ingenious,  novel,  and  excellent  machinery  on  board  the  JXrigo,  and  the 
great  skill  and  experience  of  her  master  and  crew,  most  of  whom  were  picked 
men  and  excellent  mechanics : 

Held,  That  £1,500  sterling  was  a  reasonable  salvage. 

Held,  That  a  bond  for  salvage  in  a  Court  of  Admiralty  in  Nova  Scotia  oan  be 
reoovered  in  Canada.    Moore  vs.  Muir.    EL  B.  Q.  1818. 

Held,  Upon  a  value  of  £^,700  the  sum  of  £400  was  awarded  as  salvage  to  a 
schooner  for  towing  a  vessel  disabled  in  her  masts  and  rigging  in  the  lower  part 
of  theStb  Lawrence  to  a  place  of  safety,  the  mere  quantum  of  service  perfozjvied 
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neoessarfly  to  be  deemed  the  owner,  so  as  to  be  liable  for  wages  of  seamen  engaged 
in  navigating  it,  or  of  mechanios  ^employed  in  completing  or  repairing  the  vessel. 
11  L.  C.  Rep.,  p.  150,  Dick^  et  aZ.,  App.,  TerriauU^  Resp.     In  Appeal :  La- 
fontaine,  0.  J.,  Duval,  Meredith,  Mondelet,  J. ;  Aylwin,  J.  dissenting. 
See  Ships  and  Shipping;  Wages. 

Statute, 

Held,  That  the  repeal  of  a  repealing  statute  has  generally  the  effect  of  reviving 
the  original  statute.     The  London — Dodson.    Stuart's  Ad.  Rep.,  p.  151. 

Held,  That  a  statute  does  not  lose  its  force  by  desuetude  or  non-user.  The 
Mary  CamphtUr^SinwM.    Stuart's  Ad.  Rep.,  p.  223. 

Trinity  Houss. 

See  Collision,  Harbor  Master. 
.    By-laws  of  Trinity  House  not  abrogated  nor  repealed  by  desuetude.     The 
Mary  Campbell — Simons.     Stuart's  Ad.  Rep.,  p.  223. 

By-laws  construed  strictly  in  favor  of  their  application. — lb,,  p.  242, 

VOYAGB. 

Where  a  seamtan  shipped  for  a  ''  voyage  from  London  to  Sunderland,  thence 
"  to  Rio  Janeiro,  and  any  port  in  South  or  North  America,  West  Indies,  Cape 
"  of  Good  Hope,  Indian  or  China  Seas,  Australia,  and  back  to  a  final  port  of 
"  discharge  in  the  United  Kingdom,  or  continent  of  Europe  between  the  Elbe 
«  and  Brest,  voyage  not  to  exceed  twelve  months,"  and  the  ship  went  from  Lon- 
don to  Sunderland,  thence  to  Rio  Janeiro,  thence  to  the  Cape  of  Good  Hope, 
thenoe  to  St.  Helena,  and  the  Island  of  Ascension,  and  thence  to  Quebec : 

Held,  1.  That  the  articles  were  bad  as  being  vague  and  uncertain. 

2.  That  the  voyage  as  actually  performed  was  not  a  prosecution  of  the  voyage 
described  in  the  articles,  and  amounted  in  effect  to  a  deviation  under  the  Mer- 
ehant  Shipping  Act  of  1854,  sect.  190.  8  L.  C.  Rep.,  p.  293,  The  JPrince  Ed- 
wjurd — Diaper,    Vice-Admiralty  Court,  L.  C. ;  Stuart,  A.,  J. 

Where  a  voyage  is  described  in  the  shipping  articles  as  one  to  North  and  South 
America: 

Held,  That  such  description  is  too  indefinite  to  set  forth  ''  the  nature  of  the 
"  voyage  "  as  required  in  the  Merchant  Shipping  Act  of  1854.  10  L.  0.  Rep. 
p.  356,  The  Marathon — HorsL    Vice-Admiralty  Court,  L.  C. ;  Black,  J. 

Held,  That  a  description  of  a  voyage  in  the  shipping  articles  as  one  to  the 
United  States  is  a  good  description,  and  that  more  general  terms  following  are 
to  be  construed  as  subordinate  to  the  principal  voyage  in  the  preceding  terms, 
and  restricted  to  a  reasonable  distance  from  the  United  States,  under  the  words 
^BaAare  of  the  voyage,"  in  the  Merchant  Shipping  Act  of  1854.  10  L.  C. 
B«p.j  p.  359,  The  ElUnley — Vickerman,  Vice-Admiralty  Court^  L.  C; 
Bbok,J. 

Hdd,  That  in  interpreting  the  act  of  parliament,  the  words  ''  nature  of  the 
voyage"  must  have  such  a  rational  oonstructioji  as  to  answer  the  main  and  leading 
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pOFpose  for  whkh  they  were  firamed^  namely,  ta  give  the  mariner  a  fiur  intbMa- 
tion  of  the  natoie  of  the  serrioe  in  which  he  was  about  to  engage  himsdf  when 
lie  sSgned  the  diip's  articles.  The  Varmna^^Daviea.   Stuartls  Ad.  Bep^  p.  361. 

Wages. 

Held,  That  an  action  upon  a  note  for  £20  to  a  seaman  for  wages  for  the  ran, 
payable  on  the  arrival  of  the  ship  in  Ei^land,  cannot  be  maintained  if  it  appear 
that  the  ship  was  lost  on  its  voyage  home.     Wood  vs.  jEKgginboiham.    K.  B. 

Q.  iai3. 

Held,  That  a  supercargo  is  entitied  to  a  quantum  meruit  if  there  be  no  speci- 
fic agreement  to  pay  him  wages,  or  to  allow  him  a  commission  on  the  value  of 
the  cargoes  exported  and  imported.     Ihtgo  vs.  Jones.    K.  B.  Q.  1820. 

In  an  action  by  a  seaman  for  wages  from  the  port  of  London  to  Quebec,  the 
master  set  up  an  agreement  that  plaintiff  should  proceed  on  a  voyage  firom  London 
to  Quebec  and  Montreal,  and  '^  back  to  a  port  of  discharge  in  Great  Britain:" 

Held,  That  the  agreement  was  null  because  it  had  not  been  signed  by  the 
master  as  required  by  the  Merchant  Seaman's  Act.  Judgmoit  for  plaintift  3 
Bev.  de  Jur.,p.420,  The  Lady  Seaton — Spencer.  Yice-Admiralty  Court,  L.C; 
Black,  J. 

Held,  That  seamen  brought  to  Quebec  under  articles  of  engagement  expressed 
in  the  following  terms,  are  entitied  to,  and  can  sue  for,  their  wages,  and  oamiotbe 
compelled  to  return  in  the  ship  to  a  final  port  of  discharge  in  the  United  King- 
dom: 

"  The  several  persons  whose  names  are  herein  subsoribed,  heireby  agrae  to 
''  serve  on  board  the  said  ship  in  the  sev^al  capacities  expressed  against 
**  respective  names,  on  a  voyage  from  the  port  of  Liverpool  to 
''  thence  (if  required)  to  any  port  and  place  in  the  Mediterranean  and  Black 
''  or  wherever  freight  may  offer,  with  liberty  to  ball  at  a  port  for  orders,  and  until 
**  h^  return  to  a  final  port  in  the  United  Kingdom,  or  fi)r  a  term  not  to  exoeed 
''  twdve  months.    The  Vcmma — Daviei.   5  L.  C.  Bep.,  p.  312,  Vioe-Adndralfy 
Court,  L.  C. ;  Black,  J. 

Held,  That  under  the  provisions  of  the  Merchant  8hip]nng  Act<^  1854,  a  sai- 
man  cannot  institute  a  suit  in  the  Superior  Court  for  the  recovery  of  hia  wages, 
notwithstanding  the  action  was  commenced  by  capicu.  6  L.  C.  Bep.,  p.  460, 
Smith  vs.  Wriffht.    S.  C.  Quebec ;  Bowen,  C.  J.,  Meredith,  Morin,  J. 

Held,  That  under  the  Merchant  Shipping  Act  of  18M,  a  seaman  wholus 
contracted  and  signed  articles  for  a  voyage  to  British  North  America  and  M 
to  a  final  port  of  discharge  in  the  United  Eangdom,  is  not  entitled  to  tmb^ 
wages  here,  on  the  ground  of  apprehension  of  danger  to  life  in  consequence  of  d* 
unaeawortiiiness  of  the  vessel.  8  L.  C.  Bep.,  p.  99,  The  FUo^-^-ColSm. 
Tfee-Admiralty  Court,  L.  C. ;  Black,  J. 

Held,  1.  That  a  title  to  a  steamer  derived  fmm  a  sale  of  the  vessel  aodtMkk 
under  a  warrant  of  distress  issued  by  justices  of  tiie  peace,  under  the  6th  WiB- 
4,  c.  28,  for  the  recovery  of  seamen's  wages,  is  insufficient  to  maintain  an  aioos 
en  reffendieation,  the  steamer  not  being  shown  to  belong  to,  or  to  be  regii^ 
in  Lower  Canada. 
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2.  That  the  statate  cannot  be  extended  to  vessels  not  bdonging  to,  or  rois- 
tered in  Lower  Canada. 

3.  That  where  the  statate  authorizes  the  sale  of  a  vessel  or  the  tackle  and 
apparel  thereof,  a  warrant  for  the  sale  of  the  vessel  and  of  the  tackle  and  apparel 
ihereof,  is  illegal.  8  L.  0.  Rep.,  p.  266,  Kerr  vs.  OUdersleeve.  S.  G.  Montreal ; 
Bad^ey,  J. 

Same  case,  3  Jurist,  p.  304. 

Held,  That  an  agreement  made  subsequent  to  the  execution  of  the  mariner's 
eontraot,  by  the  master  of  a  vessel,  with  his  crew,  to  discharge  and  pay  them  off 
at  Quebec,  not  being  the  final  port  of  discharge  is  not  binding  upon  him.  8  L. 
C  Bep.,  p.  350,  The  Win8cale9 — Inn%$,    Police  Court,  Quebec ;  Power,  J. 

Where  a  seaman  shipped  for  a  voyage  '^  from  Shields  to  Barcelona,  thence  to 
''  sny  port  or  ports  in'the  Mediterannean,  Black  Sea,  Sea  of  Azof,  or  apy  port 
**  or  ports  on  the  coast  of  AfHca,  West  Indies,  South  America,  United  States  or 
^  British  North  America,  from  thence  to  a  port  of  final  discharge  in  the  United 
^<  Kingdom,  or  continent  of  Europe,  the  voyage  to  terminate  in  the  United  King. 

^  dom  and  not  to  exceed ''  and  the  ship  went  from  Shields  to  Barcelona, 

and  thence  to  Quebec  to  load  for  a  final  port  of  discharge  in  England : 

Held,  1.  That  no  right  of  action  accrued  to  such  seamen  fbr  wages  in  Quebec  ; 
and  that  the  Admiralty  Court  there  bad  no  jurisdiction  in  such  an  action,  under 
-file  provisions  of  the  17th  and  18th  Vict,  c.  104,  sect  190,  the  voyage  according 
to  Ae  contract  not  terminating  at  Quebec. 

2.  That  it  is  not  essentially  necessary  to  insert  the  probable  duration  of  the 
Toyage  in  the  mariner's  contract.  8  L.  C.  Rep.,  p.  272,  The  British  Tar^ 
ChairUton.    Vice-Admiralty  Court,  L.  C. ;  Black,  J. 

Held,  1.  That  the  prescription  established  by  the  127th  article  of  the  Custom 
<Kf  Paris  does  not  apply  to  seamen's  wages. 

2.  That  a  plea  of  prescription  under  that  article  is  insufficient,  if  it  does  not 
contain  an  all^ation  of  payment.  4  Jurist,  p.  297,  Barheau  vs.  Grant,  S.  C. 
Montreal ;  Monk,  J. 

In  an  action  for  wages  as  a  sailor  on  board  of  a  barge : 

Hdd,  1.  That  the  Inspector  and  Superintendent  of  police  &r  the  city  of 
Montreal  has  the  same  powers  as  Uoo  justices  of  the  peace. 

2.  That  as  seamen  have  a  lien  and  a  right  in  rem  for  their  wages,  the  regis, 
iered  owner  is  liable  for  wages  accrued  up  to  the  date  of  his  purchase. 

3.  That  moreover  the  applicant  for  certiorari  was  bound  to  have  set  forth  in 
Ilia  plea  the  name  of  the  person  from  whom  he  bought  the  barge. 

4.  That  the  defect  in  the  summons,  which  set  fiorth  that  the  barge  was  duly 
refpstered  in  the  province  of  Canada,  was  cured  by  the  convictum  which  stated 
the  barge  to  be  duly  registered  in  Lower  Canada,  10  L.  C.  Bep.,  p.  115,  Ex 
parte  Warner.    8,  C.  Montreal ;  Smith,  J. 

Same  ease,  &  Jurist,  p.  120. 

Tbe  Jane  sailed  from  Quebec  on  the  28th  Nov.,  and  was  stranded  about  100 
inilea  below  Quebec,  where  she  remained  for  the  winter ;  the  master  represented 
Aat  the  vessel  had  been  condemned,  and  prevailed  on  the  crew  to  accept  their 
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disoharge  with  wages  to  the  16th  Deo.,  and  obtained  reoeipts'tn  fM^  bat  made^ 
no  tender  of  an  indemnity,  or  of  the  means  of  travelling  to  an  open  Atlantio  port. 

Held,  1.  That  the  settlement  and  receipts  were  obtained  under  undue  and 
oppressive  influence,  and  were  no  bar  to  an  action  by  the  crew. 

2.  Wages  were  allowed  including  the  expense  of  board  and  lodging  until  the 
opening  of  the  navigation  of  the  St.  Lawrence.  1  Rev.  de  Jur.,  p.  355,  Th^ 
Jane — Custance,    Vice-Admiralty  Court,  L.  C. ;  Black,  J. 

Held,  That  a  promise  to  pay  a  seaman  in  advance,  on  condition  that  he  pro-, 
oeeds  to  sea  in  a  ship,  is  an  agreement  to  pay  so  much  absolutely  upon  the  per- 
formance of  the  condition,  whether  the  ship  and  cargo  be  afterwards  lost  upon 
the  voyage  or  not.  1  Rev.  de  Jur.,  p.  362,  Mullen  vs.  Jeffrey.  Gomissionezs 
Court,  Quebec;  Power,  J.  1846. 

Held,  In  Maine,  U.  S.,  That  the  arrest  and  imprisonment  of  a  seaman  in  a 
foreign  port,  and  the  sending  him  home  by  the  public  authority,  charged  with  an 
indittable  offence,  does  not  necessarily  constitute  a  bar  to  a  claim  for  wages  £x 
the  voyage,  nor  preclude  the  court  from  inquiring  into  the  merits  of  the  case, 
and  making  such  a  decree  as  justice  requires. 

2.  The  master  is  not  ordinarily  justified  in  dissolving  the  contract  of  a  seaman, 
and  discharging  him  for  a  single  fault,  unless  it  be  of  a  high  and  aggravated  cha- 
racter. 

3.  The  causes  for  which  a  seaman  may  be  discharged  are  ordinarily  such  as 
amount  to  a  disqualification,  and  show  him  to  be  an  unsafe  and  unfit  man  to  have 
on  board  the  vessel.   2  Rev.  de  Jur.,  p.  91,  Smith  vs.  Treat.   Ware,  District  J. 

Held,  That  the  court  will  entertain  suits  for  wages  brought  by  foreign  seamen 
against  the  master  of  their  vessel  lying  here,  and  will  notice  the  lex  loci  to  aso6^ 
tain  whether  there  is  a  legal  and  subsisting  contract  to  prevent  the  mariner  from 
enforcing  payment  of  what  is  earned.  12  L.  C.  Rep.,  p.  247,  Carroll  vs.  BaUard^ 
G.  C.  Quebec ;  Taschereau,  J. 

Summary  tribunal  for  the  trial  of  seamen's  suits  for  the  recovery  of  tiieir 
wages  by  complaint  to  a  justice  of  the  peace  under  the  5th  and  6th  Will.  4,  e. 
19,  sect.  15. 

No  suit  or  proceeding  for  the  recovery  of  wages  under  the  sum  of  fifty  pounds 
shall  be  instituted  by  or  on  behalf  of  any  seaman,  or  apprentice,  in  any  Court  of 
Admiralty  or  Vice-Admiralty,  or  in  the  Court  of  Session  in  Scotland,  or  in  any 
Court  of  record  in  Her  Majesty's  dominions,  unless  the  owner  of  the  ship  is  ad- 
judged bankrupt  or  declared  insolvent,  or  unless  the  ship  is  under  arrest  or  is 
sold  by  the  authority  of  such  court  aforesaid,  or  unless  any  justices,  acting  under 
the  authority  of  this  act,  refer  the  case  to  be  adjudged  by  such  court,  or  unless 
neither  the  owner  nor  master  is,  or  resides  within  twenty  miles  of  the  place  lAere 
the  seaman  or  apprentice  is  discharged  or  put  ashore.  (17th  and  18th  yict.,e* 
104,  sect.  189.) 

Summary  tribunal  for  the  trial  of  seamen's  suits  for  the  recovery  of  their 
wages  for  any  amount  not  exceeding  fifty  pounds,  before  any  two  justioee  of  ^ 
peace  acting  in  or  near  to  the  place  at  which  the  service  has  terminated.—^ 
Agne$ — Taylor,    Stuart's  Ad.  Rep.,  p.  58. 


SHIPS  AND  SHIPPING.  89S 

Held|  That  it  is  a  good  defence  to  a  suit  for  wages,  that  the  plaintiff  could 
neither  steer,  fori  nor  reef.     2%e  Venw — Butters.    Stuart's  Ad.  Rep.,  p.  92. 

Discharge  and  wages  demanded  on  the  ground  that  the  vessel  was  not  properly 
sapplied  with  provisions  on  the  voyage  to  Quebec,  whereby  seamen's  health  had 
been  impaired,  and  they  were  unable  to  return.  The  circumstances  of  the  case 
examined  and  the  master  dismissed  from  the  suit,  the  seamen  returning  to  their 
duty.     The  Recovery — Simkin,    Stuart's  Ad.  Eep.,  p.  128. 

Held,  That  imprisonment  of  a  seaman  by  a  stranger  for  assault  does  not 
entitle  him  to  recover  wages  during  the  voyage  and  before  its  termination.  TT^e 
General  ffewii— Sellers.    Stuart's  Ad.  Rep.,  p.  186. 

Held,  That  the  detention  pf  a  vessel  during  the  winter  by  stranding  in  die 
river  St.  Lawrence,  on  her  voyage  to  Quebec,  where  she  arrived  in  the  succeeding 
spring,  does  not  defeat  the  claim  qf  the  seamen  to  wages  during  the  winter.  The 
Factor— Price.    Stuart's  Ad.  Rep.,  p.  183. 

Held,  1.  That  in  cases  arising  out  of  the  abrupt  termination  of  the  navigation 
of  the  St.  Lawrence  by  ice,  and  a  succession  of  storms  in  the  end  of  November, 
seamen  shipped  in  England  on  a  voyage  to  Quebec  and  back  to  a  port  of 
discharge  in  the  United  Eongdom,  are  entitled  to  have  provision  made  for  their 
subsistenoe  during  the  winter,  or.  their  transport  to  an  open  seaport  on  the 
Atlantic,  with  the  payment  of  wages  up  to  their  arrival  at  such  port. 

2.  The  master  is  not  at  liberty  to  discharge  the  crew  in  a  foreign  port  without 
their  consent ;  and  if  he  does,  the  maritime  law  gives  the  seamen  entire  wages 
for  the  voyage,  widi  the  expenses  of  return. 

3.  Circumstances,  as  a  semi-nau/ragium,  will  vest  in  him  an  authority  to  do  so 
upon  proper  conditions,  as  by  providing  and  paying  for  their  Tetum  passage,  and 
their  wages  up  to  the  time  of  their  arrival  at  home. 

4.  It  is  for  the  court  to  consider  what  would  be  most  just  and  reasonable ;  as 
whether  the  wages  are  to  be  continued  till  the  arrival  of  the  seamen  in  England, 
or  to  the  nearest  open  commercial  port,  say  Boston,  or  until  the  opening  of  the 
navigation  of  the  St.  Lawrence.. 

5.  Under  the  peculiar  circumstances  of  this  case,  wages  decreed,  including  die 
expense  of  board  and  lodging  until  the  opening  of  the  navigation  of  the  St.  Law- 
rence.— T?^  Jane — Oustance.    Stuart's  Ad.  Rep.,  p.  256. 

Three  of  the  promoters  shipped  on  a  voyage  from  Milford  to  Quebec  and  back 
to  London,  the  eight  remaining  promoters  shipped  at  Quebec  for  the  return  voy- 
age, and  all  had  signed  articles  accordingly.  The  ship  came  in  ballast  to  Que- 
bec, and,  after  taking  in  a  cargo,  sailed  from  Quebec  on  her  return  voyage,  and 
was  wrecked  in  the  river  St.  Lawrence,  and  abandoned  by  the  master  as  a  total 
km. 

Held,  1.  That  the  seamen  who  shipped  at  Milford  were  entitled  to  wages  for 
services  on  the  outward  voyage  from  Milford  to  Quebec,  and  one  half  the  period 
that  the  vessel  remained  at  Quebec,  notwithstanding  that  the  outward  voyagie 
was  made  in  ballast. 

2.  That  the  seamen  who  shipped  at  Quebec  having  abandoned,  were  not  entitled 
to  claim  wages. 

3.  Li  cases  of  wreck,  die  claim  of  the  seamen  upon  the  parts  saved  is  a  claim 
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tor  salvage,  and  the  quantum  is  r^olatedby  theamonnt  wfaioh  would  hmve  been 
due  for  wages.     The  Isabella — Dixon.    Stuart's  Ad.  Rep.,  p.  281. 

But  see  "  The  Merchant  Shipping  Act,"  1854,  (17th  and  18th  Vittt,  c.  104, 
sect.  183)  which  came  into  operation  on  the  first  of  May,  185S,  and  by  which 
wages  are  no  longer  to  be  dependent  on  the  carrying  of  freight. — lb.,  in  note. 
Stuart's  Ad.  Rep.,  p.  288. 
Ships,  advances  to  build.    See  Action  to  Aooount. 
*'    fraudulent  sale  o£    See  Fraud,  Revocation. 
^'    Bill  of  Lading.     See  Carrier. 
'<    Sale  of.    See  Dsobet,  Folic  Enchdre. 
Loss  of  wages  by  total  loss  of  vessel    See  Ships  and  SHiPPma,  Freight. 
R^tered  owner's  liability  for  wages.  See  Ships  and  Smppma,  Registered 
Vessels. 


SCELL^. 
SiALs — AFFixma  of. 


Held,  That  the  Superior  Court  in  Weekly  Session  has  no  jurisdiction,  under 
the  74th  section  of  the  12th  Vict.,  c.  38,  to  revise  an  order  of  a  circuit  judge, 
<u:dering  le  scdU,  but  that  under  the  18  th  section  of  the  4l8t  Gko.  3,  the  autho- 
rity of  l^e  court  in  term  must  be  invoked.  3  L.  C.  Kep.,  p.  ^bj  Ex  parte  Car' 
dinal  and  Bellinge.    S.  C.  Montreal ;  Day,  Smith,  Vanfetson,  J. 

Held,  That  it  is  essential  to  the  solidity  of  a  tceilU  under  the  Fienoh  kw, 
that  it  be  executed  by  the  judge  in  person,  and  not  by  a  miniflterial  officer  of 
the  court;  and  that  the  property  and  papers  which  are  the  object  of  the  iodlif 
remain  under  the  seal  of  the  court.  Richardson,  App,^  MoUon  &t  ctL,  Besp. 
Stuart's  Rep.,  p.  376. 

Held,  That  if  a  motion  to  set  aside  an  attachment  by  the  sheriff  of  books  of 
account  and  papers,  be  rejected  in  a  court  of  original  ju^risdietion  and  its  judjg- 
ment  to  that  effect  is  reversed  in  appeal,  the  Court  of  A^^ifGaia  will  not  graat  a 
tule  for  an  attachment  against  a  judge  for  putting  a  sceUi  upon  Buch  boob  ud 
papers  before  they  are  restored  by  the  sheriff,  to  the  person  in  whose  possefsUD 
they  were  seized,  against  ihe  sheriff  for  delivering  them  to  the  judge  for  that  par* 
pose,  or  against  the  party,  or  his  attorney,  at  whose  inatanoe  the  eeeUi  wbs^ 
ried  into  execution.    See  note  to  above  case,  Stuart's  Rep.,  p.  393,  note. 

See  Will,  Inventory. 


SEQUJSSTRK 

Held,  Li  «n  action  against  the  executors  of  a  last  will  for  a  sum  of  tMJ 
bequeathed  to  plaintiff,  that  a  sequestre  cannot  be  brought  into  the  oaose  m 
obliged  to  take  up  the  instance,  he  having  no  quality  to  do  bo.  Cor])oraHo»  of 
Portuguese  Jews  vs.  David  et  al.  Executors,  and  Holmes,  sequestre.  S.  C.  Mofi- 
trealj  Cond.  Rep.,  p.  51. 

See  Railway  Company,  Sequestre. 
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SINKING  FUND. 
See  GoEFOBATiov,  By-law. 


SLANDEB— LIBEL. 
&e  Damagxb,  Slander. 


SLAVEBT  IN  LOWER  CANADA, 
See  3  Jurist^  p.  257. 


STATUTE. 

OONSTBUOTIOH  OF. 

Held,  That  a  typographical  or  olerioal  error  in  the  English  text  of  a  statute, 
by  the  insertion  of  the  word  <'  these  "  instead  of  '^  third  "  parties,  cannot  be  oor- 
reeted  by  a  reference  to  the  French  text,  and  that  the  court  will  not  presume 
wbat  meaning  the  L^islature  intended,  but  will  take  the  text  as  it  finds  it.  1 
L.  0.  Bep.,  p.  25,  ArcftambauU  vs.  Ro^  dU  Ficottey  and  Opps.  S.  C.  Montireal ; 
Day,  Vanfelson,  Mondelet,  J. 

Effect  of. 

Held,  That  where  an  act  of  Parliament  declares  that  the  banks  of  a  river  on 
which  the  abutments  of  a  bridge  erected  by  an  individual  rest,  are  to  be  public 
propegty,  the  ri^tof  the  former  owner  is  entirely  extinguished,  whether  he  has 
tt  haoB  not  been  indemnified.    HduiBeman  vs.  Caegrain.    K.  B.  Q.  1821. 

Of  Frauds. 

Held,  That  the  statute  of  Frauds  (29th  Ohas.  2,  o.  3,  sect  17),  is  in  fioroe 
as  a  rule  of  evidence  in  commercial  cases,  as  being  part  of  the  rules  of  evidence 
laid  down  by  the  laws  of  England  in  such  cases ;  and  that  under  the  25th  Geo. 
3,  c.  2,  sect  10,  a  sale  of  goods  for  more  than  £10  is  not  good,  if  no  part  of  the 
goods  contracted  for  has  been  delivered,  no  earnest  given,  nor  any  memerandum 
thereof  made  in  writing.  Hwnt  vs.  Brtiee  et  al.  Pyke's  Bep.,  p.  8.  Sewell, 
C.  J,  1810. 

Same  case,  K.  B.  Bep.  1810. 

So  also  in  Pozer  vs.  Metklefohn,  Pyke's  Bep.,  p.  11,  where  it  was  also  held, 
that  under  the  ordinance  25th  Geo.  3,  o.  2,  En^ish  rules  of  evidence  are  appli- 
«able  in  all  cases  which,  by  the  law  of  France,  were  cognisable  by  the  consular 
jurisdiction. 

Of  LxxiTATiONa. 

Held,  That  the  statute  of  limitations  is  a  good. plea  of  exoepdim permnptoire 
perpeiuette  to  a  debt  contracted  in  London,  without  reference,  direct  or  indirect, 
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to  the  law  of  a  foreign  oountry.    Stuart's  Bep.,  p.  14b,  Hogan  ts.  IFSkmi.  K. 
B.  Q.  1820. 

Held,  That  the  Provincial  statute  of  limitations  lOth  and  11th  Yiei,  e.  11, 
is  not  applicable  to  debts  created  before  the  passing  of  the  act,  or,  in  other  lodi, 
that  it  is  not  a  declaratory  law,  nor  retrospective.  3  Bev.  de  Jar.,  p.  469, 
Brown  vs.  Ou^,    Q.  B.  Quebec,  1848. 

Held,  That  the  English  statute  of  limitations  was  never  in  fbroe  in  Lower 
Canada,  and  that  the  Provincial  statute  lOtii  and  lldi  Vict,  o.  11,  has  no  retro- 
active effect.  4  L.  0.  Bep.,  p.  237,  Ra$sell^  App.,  FUher,  Be^.  In  Appeil: 
BoUand,  Panet ;  Meredith,  Aylwin,  J.,  dissenting. 

Judgment  below  confirmed,  the  judges  in  Appeal  being  equally  divided. 

The  same  doctrine  held  in  LangloU  vs.  JoKiuUm.  4  L.  C.  Bep.,  p.  367.  S* 
G.  Quebec ;  Duval,  Meredith,  Oaron,  J. 

So  in  Butler  vs.  McDaugcU.  2  Bev.  de  Jur.,  p.  70.  In  Appeal :  Beid,  C.  J^ 
Smith,  Delery,  Stuart,  Heney,  Cochran,  J. 

Held,  That  the  statute  of  limitations  does  not  apply  to  an  action  f<v  numj 
lent,  between  parties  not  traders.  5  Jurist,  p.  26,  Auelin  vs.  Mangeau.  C.  C. 
Montreal ;  Smith,  J. 

Held,  That  the  statute  applies  to  an  action  for  goods  sold  and  defifonl 
between  traders.  5  Jurist,  p.  26,  Molson  et  cU.  vs.'Walnul^.  S.  C.  Mootroili 
Smith,  J.  ^ 

Held,  That  partial  payments  upon  an  open  account  interrupt  the  ipnteapim 
under  the  statute  of  limitations.  5  Jurist,  p.  168,  Benjamin  et  oLys,  Jkdm- 
nay  et  vir,    C.  C.  Montreal;  Monk,  J. 

Bepial  of. 

Held,  That  an  act  of  the  legislature  generally,  if  it  be  temporary  has  no  on 
than  a  temporary  effect,  yet  that  a  temporary  act  may  repeal  a  permanent  stitite; 
if  the  intention  of  the  legislature  to  effect  such  a  repeal  be  manifest  Stoiii'i 
Bep.,  p.  311,  Chasseur  vs.  ffamel    K.  B.  Q:  1828. 

See  AoTiON  Bsyendioation. 

See  Eyidsnoe,  Commencement  de  Preuve. 

See  Presobiption. 

See  Bailwat  Company,  Limitation. 

BspsAL  OF  by  implication.    See  Water  Beaches. 

Statute  (qui  tam  actions).    See  Penal  Statute,  Penalty. 

<<        Betroaotion  of.    See  Seigniorial  Bights,  Betrait. 

''        Bepeal  of.    See  Bills  and  Notes,  Prescription. 

<'        Penal,    ^ee  Certiorari,  Licenses. 

''        Error  in.    See  2  L.  C.  Bep.,  p.  25. 


STBEET. 

See  Corporation,  Beads, 
''  ''  Streets,  Obstruction  to. 
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SUBROGATION. 
RAOT,  Sabrogation. 


SUBSTITUTION. 
.TOR  to  sabfititation. 


SUCCESSION. 

BSNTJNOIATION. 

lat  in  the  case  submitted,  the  presmnptiye  beiiess,  who  had  collected 
to  the  deceased,  and  kept  in  her  hands  moneys  left  by  him,  could 
'ds  l^ally  renounce  to  his  succession.  6  L.  C.  Bep.,  p.  28,  Orr^ 
f  es  qual.  Besp.    In  Appeal :  Lafontame,  C.  J.,  Aylwin,  Duyal| 

n  S.  C.  Montreal ;  Cond.  Bep.,  p.  87. 

That  a  mere  abstaining  from  intermeddling  with  the  estate  of  the 

lot  relieyehis  heirs  fireman  action  for  his  debts,  but  anacte  of  renun- 

cessary. 

m  heir  who  pleads  a  renunciation,  which  is  made  only  before  the 

le  merits,  will  be  condemned  only  to  costs.  4  Jurist,  p.  54,  Montreal 

dety  vs.  Kerfut  et  al.    S.  C.  Montreal ;  Berthelot,  J. 

Hsm  Pbesumptiyi. 

a 

at  no  action  en  revendication  can  be  maintained  by  the  presumptive 

state  and  succession  of  an  absentee.  If  he  be  not  curator  to  the  estate 

Qtee,  or  entitled  to  the  possession  by  virtue  of  an  69»t;<n  enpo$setnon 

livrance  of  the  estate  and  succession.    Stuart's  Bep.,  p.  36,  Oauvin 

K  B.  Q.  1819. 

3N,  various  titles, 

•s.  Husband  and  Wife. 


SUNDAY. 
T  ON.    See  Bills  and  Notss  dated  on  Sunday. 


SUBETY. 

Appeal  to  Privy  Council. 

indents  served  a  notice  upon  the  attorney  for  the  appellants,  that  they 
1  security  upon  an  appeal  to  the  Privy  GounoU  on  Saturday  the  18th 
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Augosty  in  the  judge's  chambers,  in  the  ooort  house ;  security  was  not  put  in  on 
that  day,  but  notice  was  given  later  on  the  Saturday  that  security  would  be  put 
in  in  chambers  on  the  Monday,  which  was  done,  not  in  ofaambersy  but  at  the 
judge's  house.  One  of  the  sureties  signed  the  bond  in  the  forenoon,  and  the  other 
in  the  afternoon : 

Held,  On  motion  to  set  aside  the  bond  for  irregularity,  and  want  of  sufficient 
notice,  that  the  bond  must  remain,  but  allowing  the  parties  moving  to  make  such 
objections  to  the  sufficiency  of  the  security  as  they  might  legally  hirre  made  "Wbm 
the  security  was  put  in.  10  L.  C.  Sep.,  p.  402,  Oibh  et  al.  App.,  The  Beaam 
Auurcmce  Company ^  fiesp.  In  Appeal :  Lafontaine,  0.  J.,  Aylwin,  Duval, 
Meredith,  Mondelet,  J. 

In  an  action  against  bail,  founded  on  the  non-iippearanoe  of  thea^ceuaed  in  the 
Court  of  Queen's  Bench,  Crown  side: 

Held,  1,  That  after  the  accused  has  pleaded  not  guilty  to  an  indictment,  no  d6> 
&ult  can  be  recorded  against  him  without  notice,  unless  it  be  on  a  day  appointed 
for  his  appearance. 

2.  That  it  is  the  duty  of  the  Court  of  Queen's  Bench  to  estreat  tbe  xeoogpi- 
sanoein  cases  like  the  present,  but  only  after  notice  has  been  duly  given.  9  L 
C.  Bep.,  p.  67,  The.  QtteenYs.  Croteau.    S.  C.  Montreal ;  Badgley,  J. 

See  a  like  judgment,  Regina  vs.  Beaulieu.    3  Jurist,  p.  117.      Badgley,  J. 

Held,  That  on  motion^  n  plaintiff  will  be  allowed  to  substitute  and  fjh  in  tlie 
cause  a  notarial  acte-ot  cautionnement  with  a  new  surety  in  place  of  one  produced 
with  the  action,  the  first  surety  being  alleged  to  have  desisted  from  his  cautin- 
nement.   12  L.  C.  Bep.,  p.  94,  Mongeau  vs.  Duhuc,  S.'C.  Montreal;  Himk, J; 

Surety's  liability  to  costs  of  suit  against  principal.  See  Costs,  Awdb* 
vs.  Latour. 

Bail  to  Sheriff. 

Held,  1.  That  the^  liability  of  the  bail  to  the  dieiSff  on  a  writ  of  eapknid 
retpondendmn^  is  for  ^e  amount  indorsed  on  the  writ,  and  no  more. 

2.  That  where  the  sheriff  has  taken  bail  for  double  the  amount  of  the  dtU 
sworn  to  in  the  affidavit,  and  judgment  has  been  obtained  for  an  amount  greittr 
than  that  sworn  to  and  indorsed  on  the  writ,  the  bail  axe  not  liable  for  soeh 
excess. 

3.  An  assignment  under  the  ordinary  signature,  and  in  the  form  used  io 
England,  is  sufficient. 

4.  That  a  motion  to  be  allowed  to  put  in  special  bail  which  was  rejected,  i^ 
not  a  sufficient  compliance  with  the  writ  to  believe  the  bail  to  the  sherrff.  2  L.  0. 
Bep.,  p.  231,  Torrar^ce  etaL  yb.  Gilmovr,  S.  C.  Montreal;  Day,  YanfeboD, 
Mondelet,  J. 

Held,'  1.  That  a  bail  bond  to  the  sheriff  id  null,  if  it  contains  a  clause  that  the 
party  shall  put  in  special  bail  on  the  day  of  the  return,  and  not  at  any  time  before 
or  after  judgment. 

2.  That  the  death  of  the  defendant  Kberata  Ihe  bail.  3  fievj  d^  J«r.,  ^  ^> 
Raymond  vs.  WiUker.    Q;^  Bj  Quebec,  1848. 
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OONSTRUOTION  OP. 

Held,  In  the  Superior  Court,  1.  That  an  acte  of  suretyship  will  not  coyer  a 
olaaB  of  debts  not  contemplated  by  the  parties  at  the  time  it  was  executed,  al- 
lihough  the  terms  of  the  deed  are  so  general  as  to  extend  to  all  debts  whatsoever. 

2.  K  the  introductory  or  recital  portion  of  the  acte  indicates  the  purpose  for 
whioih  it  is  executed,  it  will  be  restricted  to  that  purpoee,  notwithstanding  the 
general  terms,  in  which  the  sureties  contract. 

3.  An  acte  reciting  that  M.  0.  proposed  to  carry  on  business  in  Montreal  and 
elsewhere,  and  that  to  enable  him  to  do  so,  and  to  meet  the  engagements  in  liqui- 
dilioDQf  a  firm  of  which  he  had  been  a  partner,  he  would  require  bank  accommo- 
diAMm,  aad  that  the  suretiee  were  willing  to  become  his  security  with  a  Tiew  of 
making  the  bank  perfectly  secure  with  respect  to  any  debts  then  due,  or  which 
nJI^  thereafter  become  due  by  him,  and  oontaining  an  agreement  by  whkkt  the 
nrelies  bound  themtelYeB  for  all  the  present  and  fUture  liabilitiefi  of  the  said  M. 
Q^ysSmAj  and  severally^  whether  as  maker  or  drawer,  endorser  or  acceptor  of 
negotiable  paper,  or  otherwise  iiowsoeTer,  will  not  render  the  sureties  liable  for 
Mils  oatitnU)ted  by  M.  0.  by  indorsing  or  procuring  the  discount  of  paper  in 
Immm  name,  for  ^  benefit  of  a  firm  of  which  he  became  a  member  subeequeat 
tathe  exeaution  of  Hie  deed  of  warranty,  although  such  paper  was  discoimted 
wd  ;^jned  to  his  individual  credit  at  the  bank. 

4.  A  defendant  may  be  a  witness  for  his  co-defendants  if  he  be  not  interested 
ov  if  his  interest  be  removed  by  a  discharge.    2  Jurist^  p.  154,  Bank  of  British 
North  America  vs.  Cuvillier  et  aL    S.  C.  Montreal ;  Smith,  J. 

Cboinned  in  Appeal.  Lafontaine,  C.  J.,  Duval,  M(mdelet,  Monk,  J. ;  Aylwin, 
J.^'dianaiting.    4  Jurist,  p.  241. 

Held,  In  the  Privy  Gouncil,  Thai  the  recital  in  a  deed  of  warranty,  indicat- 
ing ^e  motive  which  prompted  the  execution  of  the  deed,  will  not  control  the 
engagement,  when  such  engagement  is  general  and  more  extensive  than  the 
limited  object  for  which  it  is  supposed*  to  be  given,  and  that  therefore  the  deed 
above  referred  to,  will  make  the  sureties  liable  for  debts  contracted  by  M.  C. 
by  indorsing  or  procuring  the  discount  of  paper  in  his  own  name,  for  the  benefit 
of  a  firm  of  which  he  became  a  member  subsequently  to  the  execution  of  the  deed 
of  warranty.  5  Jurist,  p.  57,  Bank  of  British  North  America^  App.,  Cuvillier 
€t  al.,  Resp. 

Contribution. 

Held,  That  a  Jldefusseur  has  his  action  against  his  co-Jidejtuseur  for  his  pro- 
portion of  the  sum  which  he  has  paid  for  their  common  principal,  but  if  there  be 
no  convention  to  the  contrary  in  the  deed  by  whi<5h  he  became  security,  his  action 
is  only  for  money  paid,  and  consequently  he  can  have  no  mortgage  upon  the  pro- 
perty of  his  co-fidejussewr  until  he  has  obtained  a  judgment,  and  then  only  from 
the  date  of  the  judgment.  Stuart's  Kep.,  p.  125,  Jones  vs.  Laingy  and  fferberty 
0pp.     E.  B.  Q.  1818. 

Held,  That  one  of  several  co-debtors  who  has  paid  the  debt  for  which  they 
were  all  bound,  without  taking  a  subrogation  from  the  creditor,  can  maintain  an 
action  negotiormn  gestorum  for  money  paid  and  advanced  against  each  of  his  co- 
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debtors,  and  reoover  fix)m  each  hla  portion  virile,  Aud^  vs.  Ritcki^^^JL  B.  Q. 

1820. 
See  Appeals. 

DiSOHARGS  OF. 

Held,  That  a  simple  n^lect  on  the  part  of  the  oreditor  to  reoSve  his  iAi 
firom  his  principal  debtor,  does  not  discharge  the  sureties.  Berihelot  vs.  Ayhoin. 
K.  B.  Q.  1819. 

Fob  Offioeb. 

Held,  That  the  sureties  for  a  paymaster,  <'if  default  shall  be  made  in  all  or 
^  any  of  the  conditions  of  his  bond ''  are  liable,  upon  proof  of  the  breach  of  any 
one  of  the  conditions.     Rex  vs.  Bums.    K.  B.,  1819. 

Held,  That  a  bond  conditioned  upon  the  due  Mfilment  of  the  duties  of  an 
o£Bicer  (paying  teller)  of  a  bank,  is  void  as  against  sureties  by  the  reduction  of 
his  salary  below  that  stipulated  in  the  bond,  without  consent  of  sureties. 
2  L.  0.  Rep.,  p.  246,  City  Bank  vs.  Broum  et  aU 

Held,  That  the  security  given  for  a  debt  not  in  existence  cannot  be  of  any 
avail  to  a  party  making  a  loan,  unless  it  be  shown  that  the  loan  was  made  upon 
the  faith  of  such  security,  and  that  tiiere  was  privity  between  the  parties.  1  L. 
G.  Bep.,  p.  41,  Derousselle  vs.  Beaudet.  S.  G.  Quebec;  Bowen,  Duval, Rac- 
quet, J. 

In  an  action  against  a  surety  to  recover  £3010  advanced  under  notarial  obli- 
gation to  a  firm  for  the  purpose  of  gettmg  out  timber : 

Held,  That  the  defendant  can  set  up  in  compensation  and  payment  the  pro- 
ceeds realized  by  the  plaintiff  of  timber  delivered  by  the  principal  debtorB,  and 
have  the  amount  imputed  on  the  original  advances,  unless  an  agreement  to  the 
contrary  was  made  at  the  time  of  payment.  1  L.  G.  Bep.,  p.  136,  Symet  n, 
Perkins,     S.  G.  Montreal ;  Smith,  J. 

In  Appeal. 

In  Appeal  from  the  Gircuit  Gourt,  under  the  12th  Yict.,  c.  38,  sect  53, 

Held,  That  the  Appeal  bond  is  insufficient  if  the  surety  has  not  sworn  thii 
the  property  declared  to  be  mortgaged  belongs  to  him.  1  L.  G.  Bep.,  p.  218, 
Stttart  vs.  Scott    S.  G.  Quebec;  Bowen,  G.  J.,  Meredith,  J. 

In  an  action  brought  against  the  principal  debtor  and  his  sureties  under  t 
notarial  obligation,  the  sureties  pleaded  that  a  lot  of  land,  mortgaged  in  plaintif  s 
favor,  had  been  sold  to  the  principal  debtors  and  a  judgment  of  ratification  ob* 
tained  subsequently,  without  opposition  by  plaintiffs  to  preserve  their  mortgtpi 
that  the  obligation  was  not  even  enregistered,  and  that  under  a  clause  in  tlie  ob- 
ligation it  was  stipulated  that  the  sureties  ''  shall  be  substituted  and  subrpgitw 
**  in  all  and  every  the  claims,  privileges,  and  mortgages  hereby  created  in  fiivof 
^'  of  the  bank  (plaintiffs)  for  the  amount  which  the  said  sureties  may  pay." 

Held,  That  this  clause  enunciated  only  the  common  law  right  of  subrogaiaoo, 
and  that  the  loss  of  the  security  by  the  inaction  of  plainti£b  did  not  affect  tbor 
right  against  the  sureties.  1  L.  G.  Bep.,  p.  354,  Bedpath  ee  oJ.  vs.  McJhV^ 
et  al    S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 
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1,  On  aiqpeal  from  the  Circuit  Court,  that  the  omission  to  annex  a 
1  copy  of  the  security  bond  iJb  the  petition  presented  in  appeal,  is  fatal 
the  12th  Vict.,  c.  38,  sect.  85,  and  the  court  will  not  permit  a  copy  to 
rwards  fyled.  2  L.  C.  Bep.,  p.  299,  Germain  vs.  Vezina.  S.  C.  Quebec ; 
,  C.  J.,  Duval,  J. 

ities  in  appeal,  proof  of  bond.  See  Appeal,  Bond. 
1,  On  an  appeal  ex  parte,  1.  That  where  a  notice  of  security  in  appeal 
Ten  for  the  <^  28th  Feb.,''  and  the  date  erased  (raturi)  and  <^  3rd  March 
"  put  in  the  margin  and  paraphed  but  without  the  marginal  note  being 
ned  at  the  bottom  of  the  notice,  or  in  the  bailifiTs  certificate,  that  the  return 
lecessarily  void,  and  the  court,  according  to  circumstances,  may  maintain 
idity  of  the  notice,  and  service. 

?hat  in  an  action  en  garantie  d' eviction  against  joint  and  several  sureties, 
idemnation  will  be  joint  and  several.  5  L.  p.  Rep.,  p.  36,  Demers,  App., 
(  et  al,,  Resp.  In  Appeal :  Lafontaine,  0.  J.,  Panet,  Caron,  J. ;  Aylwin, 
sen  ting. 

d,  In  an  action  against  sureties  in  a  bail  bond  on  appeal,  that  the  question 
he  necessity  of  discussing  the  property  of  the  principal  debtor,  ought  not 
*aised  by  a  cU/ense  en  droit,  but  by  an  exception  of  discussion. 
ibUy  That  in  such  case  discussion  is  not  necessary.     9  L.  C.  Kep.,p.  403, 
vs.  McLennan  et  al.     S.  C.  Montreal ;  Badgley,  J. 
d.  That  an  appeal  bond  given  before  the  issuing  of  the  writ  of  appeal  is 
nd  void.     11  L.  C.  Rep.,  p.  72,  burroughs,  App.,  Simpson,  Resp.     In 
1 :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 
le  case,  5  Jurist,  p.  20. 

ice  of  security  in  appeal  was  given  on  the  15th,  to  be  put  in  on  the  17th; 
T  notice  was  given  that  security  would  be  put  in  on  the  18th  May,  1858, 
heless  security  was  put  in  under  the  first  notice,  which  security  was  set 
n  the  Court  of  Appeal  as  irregular  and  insufficient,  the  first  notice  having 
endered  of  no  e£fect  by  the  second  : 

Id,  That  an  action  will  not  lie  against  the  sureties  on  the  bpil  bond  so  set 
in  appeal.  10  L.  C.  Rep.,  p.  238,  Smith  vs.  Egan  et  al.  S.  C.  Montreal ; 
I,  J. 

Id,  That  the  notice  in  the  above  case  for  the  18th  is  a  waiver  of  the  pre- 
notioe  for  the  17th.  2  Jurist,  p.  160,  SuUioan  vs.  Smith.  In  Appeal : 
itaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Id,  That  a  security  bond  in  appeal,  given  by  Indians,  is  valid  in  the  present 
inasmuch  as  the  sureties,  as  appeared  by  affidavits,  were  in  possession  as 
ietors,  according  to  the  Indian  customary  law,  of  certain  real  estate  lying 
1  the  tract  of  land  appropriated  to  the  use  of  the  tribe  to  which  they  be- 
1.  3  Jurist,  p.  316,  Nianentsiasd,  App.,  Akwerente,  Resp.  In  Appeal : 
itaine,  C.  J.,  Aylwin,  Duval,  Meredith,  Mondelet,  J. 
Id,  That  sureties  in  appeal  are  not  liable  for  the  condemnation  money  where 
ppellant  has  fyled  a  declaration  that  the  judgment  appealed  from  might  be 
lied,  although,  by  the  appeal  bond,  they  were  liable  for  debt  and  costs.  4 
t,  p.  293,  ChauretteYS,  Rapin.    S.  C.  Montreal;  Monk,  J. 
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Held,  1.  That  where  a  judgment  orders  a  writ  of  coniramU  par  corpt  again 
a  defeadaat  and  imprisonment  until  he  shall  haye  paid  debt,  interest^  and  OO0I 
in  the  cause,  and  on  appeal,  the  sureties  give  the  usual  bond  that  the  appelku 
•  (defendant)  shall  e£fectually  prosecute  the  appeal,  and  pay  sueh  condeBmatk 
money,  costs,  and  damages,  as  shall  be  adjudged  in  case  the  judgment  of  the  S.  i 
be  affirmed  ;  the  sureties  are  not,  on  the  confirmation  of  the  judgment,  imm 
diately  liable  to  the  plainti£f  for  more  than  the  oosts  of  the  appeal,  and  not  I 
the  condemnation  money,  until  the  plaintiff  has  first  enforoed  the  order  for  em 
trainte  affainst  the  defisndant.    ' 

2.  That  the  plaintiff  will  be  liable  for  the  costs  of  the  contestatioii,  all^uj 
the  defendant  pleaded  only  the  general  issue.  5  Jrnrist,  p.  161,  W%itHe^  y 
Brooks  et  ah     S.  C.  Montreal ;  Badgley,  J. 

Held,  That  a  defendant  whose  opposition  has  been  dismisBod,  is  bound,  on  s 
appeal,  to  give  security  for  the  debt,  and  that  security  for  costs  only  will  I 
declared  insufficient.     Lampson  vs.  Wurtele.     Iti  Appeal,  1847. 

Payment  Anticipated. 

Held,  That  a  surety  who,  under  a  clause  in  a  deed  of  composition,  paid  monej 
by  anticipation  to  one  of  the  creditors  on  an  instalment  not  due,  cannot  claim  t 
be  collocated  on  the  proceeds  of  the  debtor's  goods  in  preference  to  other  credi 
tors,  parties  to  the  deed  of  composition.  7  L.  C.  Rep.,  p.  272,  Whitney  e 
ai.  vs.  Craigy  and  Craig,  0pp.     S.  C.  Montreal ;  Smith,  Mondelet,  Ghabot,  J. 

Same  case,  1  Jurist,  p.  97.  v 

Payments. 

Held,  That  a  letter  of  ^aranf^e  for  a  fixed  amount  and  for  a  time  to  be  detei 
mined  by  the  revocation  of  it,  is  not  extinguished  by  payment  of  a  sum  equal  ti 
that  guaranteed,  if  made  by  Uie  debtor  without  special  imputation,  if  the  cauiun 
be  $olida%re.  3  Jurist,  p.  186,  Maston  vs.  Deswiarteau  et  al.  8.  C.  MontreiL 
Badgley,  J. 

Hdd,  That  payments  made  by  a  debtor  without  imputation  have  the  effect  o 
extinguishing  a  letter  ofgarantie  for  a  fixed  sum.  3  Jurist,  p.  191,  Leblancvik 
Bousselle,     C.  C.  Montreal ;  Smith,  J. 

Held,  1.  That  a  letter  of  guaranty  given  to  one  of  the  members  of  a  fim, 
gives  a  right  of  action  to  the  firm. 

2.  That  the  surety  is  not  bound  to  pay  the  oosts  of  discussing  the  prineqal 
debtor.  3  Jurist,  p.  249,  BoUand  et  al,  vs.  Laranger.  C.  0*  Montreal  ^  Badg^y,  J- 

Speoial  Bail. 

Held,  That  a  motion  to  put  in  iq)ecial  bail  (by  adefiandant  arrested  on  ec^) 
after  the  expiration  of  eight  days  from  the  return  day,  which  does  not  set  kA 
special  grounds,  cannot  be  granted.  8  L.  C.  Bep.,  p.  138,  Begin  eialnjM 
H  al,    S.  C.  Quebec ;  Chabot,  J. 

Held,  That  special  bail  may  be  p«t  in  even  after  judgment,  and  after  1^1*3 
lo  the  sheriff  have  been  sued,  and  this  on  petition  of  the  bulAenuMhet.  SM^ 
p.  117,  Le/ebvre  va.  ValUe.    S.  0.  Montreal ;  Bad^y.  J. 
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Hdd,  By  Uie  S.  C.  Quebec,  Tbit  a  defendant  arrested  under  a  capia$  may 
pat  in  special  bail  at  any  time  afler  the  judgment,  althougb  the  bond  to  the 
aheriflf  has  been  assigned  by  the  sheriff  to  the  plaintiff,  and  by  the  latter  to  a 
tfiird  party  who  brought  an  action  on  the  same. 

The  judges  in  appeal  being  equidly  divided,  the  judgment  below  stood  con- 
finned.  9  L.  C.  Rep.,  p.  74,  Campbell,  App.,  Atkin$  et  al,,  Besp.  In  Appeal : 
Liftataine,  C.  J.,  Ayhrin,  Duyal,  Caron,  J. 

Bt  Attoslnst.    See  Attoewet,  Bail. 
Liberation  of.    See  Contract,  Novation. 

StmsTT  not  liable  for  costs  of  an  action  against  principal  debtor.   See  Costs. 
In  Appeal  on  Bills  and  Notss.     See  Bills  and  Notes,  as  security  for 
Shares. 
Surety  discharged  by  delay  given  to  principal.     See  Contract,  Novation. 
Surety  under  264Ui  Article  of  Ooutume.    See  Bower. 


TAX. 

See  Corporation,  Assessments. 

"  "  Capitation  Tax. 

See  Schools,  Assessment. 

**  Landlord  and  Tenant,  Assessment  Fees. 
For  Court  House.    See  Officer  of  Justice. 
See  DoVTER. 


TENANS  ET  ABOUTISSANS. 


See  Pleadings,  DeelaratioQ. 
'*  Action  Bomage. 
**  **         Hjpotheeary. 


TENANT. 
See  Landlord  and  Tenant. 


TENDER. 

See  PLEADma,  Tender. 

Of  American  Oold.    See  Aliment. 

iSee  CURRBNCT. 

Efict  of    See  Corporation,  Assessors. 
To  Bailiff.    See  HuissiSR. 


TENUBES. 

iSSBe  Dower. 

Pedcogxnituri.    See  Impsnses  in  Petitory  Action . 
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TIERS  SAISI. 
See  ExsoUTiON,  Saioie  Arrdt,  Tiers  Saisi. 


TITHES. 

Held,  That  the  action  for  tithes  in  Lower  Canada  is  not  subject  to  the  pre- 
scription of  a  year.  3  L.  0.  Rep.,  p.  81,  Brunei  vs.  Desfardint,  C.  Q.  Terre- 
bonne ;  C.  Mondelet,  J. 

Held,  1.  That  in  Lower  Canada  tithes  do  not  run  in  arrears  ne  t^aireragent 
pcu, 

2.  That  the  action  for  tithes  is  subject  to  the  prescription  of  a  year,  and  that 
a  tender  of  the  oath  of  payment  is  not  required.  3  L.  C.  Rep.,  p.  196,  Thiberge 
vs.  Vilhon.     S.  C.  Montreal ;  Day,  Smith,  Yanfelson,  J. 

See  3  Rev.  de  Jur.,  p.  73,  Blanchet  vs.  Martin  dit  St,  Jean,  Q.  B.  Mon- 
treal, 1833. 

Held,  That  a  Roman  Catholic  is  not  bound  to  pay  tithes  of  the  produce  of 
lands  held  in  free  and  common  socoage  in  the  townships.  4  L.  C.  Rep.,  p.  411, 
Refour  vs.  SirUcal,     C.  C.  St.  Hyacinthe ;  J.  S.  McCord,  J. 

Same  case,  Cond.  Rep.,  p.  104. 

Held,  1.  That  the  dixme  must  be  divided  jpro  rata  amongst  the  curds  during 
the  time  they  officiated  in  the  parish. 

2.  That  the  ecclesiastical  year  as  respects  dixme,  runs  from  the  St,  JUichel  of 
one  year  to  the  same  time  of  the  following  year,  and  that  payment  of  dixme 
becomes  due  at  Easter.  4  Jurist.,  p.  16,  FiliatrauU  vs.  ArehambauU.  C.  C» 
Sorel ;  Bruneau,  J. 

Held,  1.  That  notification  to  a  curi  of  withdrawal  from  the  Church  of  lUmift^ 
will  discharge  the  person  giving  such  notification  from  tithes  tiiereafter. 

2^uch  notification  need  not  be  by  notarial  acte  but  may  be  otherwise  proved 
5  Jurist,  p.  27,  Gravel  vs.  Brunean,  C.  C.  Montreal ;  Badgley,  J. 


TOLLS. 

See  Crown,  Maik. 
See  Penal  Statute. 


TRADITION. 

In  Petitory  Action.    See  Action  Petitoirb. 

Of  movables  m  donation  by  husband  to  wife.    See  Donation,  DeUfoy. 

**  Sale  op  GtooDs. 

"  Fraud,  Tradition. 


iv , 


TRANSACTION. 

See  Contract.  '^ 

With  Tutor.    See  Inventory. 
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TRANSPORT. 
See  Cession.    Carbixb — ^Railway  Co. 


TRINITY  HOUSE, 
RiQULATioNs.    See  Ships  and  Shtppinq. 


TROUBLE. 


See  Sals  of  Immovables. 
See  Gabantie. 


TURNPIKE  ROADS. 
See  CoBPOBATiON,  Roads. 


TUTOR. 

Bank  Stook. 

Held,  In  the  Superior  Court  and  in  Appeal,  1.  That  by  law,  the  power  of  a 
tutor  over  the  property  of  a  minor  does  not  extend  beyond  that  of  simple  admin- 
istration. 

2.  That  he  has  no  right,  without  sufficient  authority  first  obtained,  to  sell ''  ^ 
immeubUi  riels  oujietifs,  ou  reputis  teU,  ou  choses  precieuses, 

3.  That  shares  in  a  bank  must  be  held  to  be  immeublea  ficH/s,  ou  choses  pre- 
cieuses j  and  that  the  sale  and  transfer  thereof  by  a  tutor  en  deconfiture,  without 
any  formality  or  authorization,  whereby  the  proceeds  were  wholly  lost,  is  an  ab- 
solute nullity,  in  so  far  as  the  minor  is  concerned. 

4.  That  in  an  action  by  the  minor  against  the  bank,  such  minor  is  entitled  to 
recover  all  the  dividends  accrued  from  the  date  of  the  transfer,  although  such 
dividends  have  been  paid  previously  by  the  bank  to  the  transferrees. 

5.  That  in  such  action  the  transferrees  of  the  stock  need  not  be  joined.  10 
L.  C.  Rep.,  p.  225,  The  Bank  of  Montreal,  App.,  Simpson  et  aL,  Resp.  In 
Appeal :  Lafontaine,  C.  J.,  Duval,  Mondelet,  Badgley,  J. ;  Aylwin,  J.,  dissenting. 

Same  case,  5  Jurist,  p.  169. 

Held,  In  the  Privy  Council,  1.  That  the  power  of  a  tutor  does  not  extend, 
without  the  sanction  of  the  court,  to  selling  any  portion  of  the  immovable  pro- 
perty of  his  ward,  or  any  property  of  a  mixed  character,  and  further  that  his  power 
is  also  restricted  from  selling,  without  such  sanction,  any  of  the  movable  property 
except  such  portion  as  is  unproductive  of  revenne,  or  such  portion  also,  as  being  of 
a  perishable  character,  will  necessarily  cease  to  exist,  or  will,  from  permanent  causes, 
become  deteriorated  in  value  at  the  majority  of  his  ward ;  and  even  this  qualified 
power  of  disposmg  of  unproductive  property  is  still  further  limited  by  a  restric- 
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tion  firom  disposing  of  articles  in  the  nature  of  heirlooms,  as  to  which  an  henl- 
itary  pretium  affectionU  is  attached ;  and  that  shares  in  a  bank,  or  bank  stocb 
fidl  within  the  description  of  movable  property  which  the  tutor  cannot  dispoBS  o^ 
without  such  authority. 

2.  That  the  sale  of  shares  in  a  bank  by  a  tutor,  must  be  treated,  not  as  a«ou{> 
ahU  transaction,  but  as  actually  void;  and  that  therefore  the  persons  who  t)oii^t 
the  shares  need  not  be  included  in  any  action  brought  in  relation  to  such  slttni 
11  L.  C.  Rep.,  p.  377,  The  Bank  of  Montreal,  App.,  Simpwn  et  vir,  Beq).  In 
the  Privy  Council :  Lord  Kingsdown,  Sir  Edward  Byan,  and  the  Master  of  the 
Bolls. 

Bequest  bt  Minor. 

Held,  That  a  minor  of  the  age  of  twenty  can  bequeath  personal  property  to 
his  tutor.  Stuart's  Bep.,  p.  307,  Durocher  et  oZ.,  Aj^.,  Beaubien  et  alf  Be^ 
In  Appeal  to  the  Privy  Council,  1828. 

Minor,  marriage  of.    See  Marriage. 

Chanqs  of. 

Held,  1.  That  a  tutor  must  be  superseded  in  the  manner  directed  in  the41flt 
Oeo.  3,  c.  7,  sect.  18,  but  an  tL^ppeai  is  the  proper  remedy  if  the  appointment 
of  tutor  has  not  been  regularly  made. 

2.  The  action  en  destitution  lies  for  subsequent  miiconduct  of  tiie  tutor.  3 
Bev.  de  Jur.,  p.  365,  Darvault  vs.  Foumier,    K.  B.  Q.  1819. 

CONPLIOT  AS  TO. 

Held,  1.  That  in  Lower  Canada  a  tuteUe  is  dative,  and  is  ooofened  by  tiie 
judge,  and  not  by  the  advice  of  the  relations,  such  advice  being  only  a  modd  of 
inquiry  to  aid  the  judge  in  the  exercise  of  his  attributes. 

2.  That  a  tuteUe  is  not  null  de  plein  droit  by  reason  of  one  of  the  grtsdr 
feithers  not  having  been  called  to  the  meeting  of  relations,  and  that  such  (tdefle 
ought  not  to  be  set  aside,  if  the  interests  of  the  minors  be  not  affiacted  by  mA 
omission. 

3.  That  the  tutelle  must  be  conferred  by  the  judge  of  the  last  domicile  of  the 
deceased  father,  which  continues  to  be  the  domicile  of  the  minors. 

4.  That,  in  the  present  case,  the  father  had  continued  his  domicile  in  the  dii' 
trict  of  Montreal,  although  ho  had  of  late  resided  in  another  district,  and  died  in 
Bermuda. 

•5.  That  in  the  event  of  two  tuteUee  being  conferred  in  two  distinct  jurisdie- 
tions,  the  court  called  upon  to  adjudicate  upon  the  one  conferred  in  its  joriedie- 
tion,  may,  and  is  bound,  to  adjudicate  upon  the  validity  of  the  other  if  the  not 
is  brought  into  question.  5  L.  C.  Bep.,  p.  344,  Beaudet,  App.,  Dimn,  Basp,  b 
Appeal :  Lafontaine,C.  J.,  Aylwin,  Duval,  Caron,  J. 

Same  case,  S.  C.  Montreal;  Cond.  Bep.,  p.  14. 

See  Inventory  as  to  l^ality  of  a  second  tutelle  while  the  finit  is  in  existeooe. 
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Held,  That  a  stranger  in  no  way  related  to  the  minors  has  no  right  to  bring 
101  aotion  en  deiUiution  de  ttUeUe.  1  Jurist,  p.  195,  Ex  parte  O^Meara.  S.  C* 
Montreal ;  Day,  Smith,  Ohabot,  J. 

Held,  That  a  person  not  of  kin,  or  a  relative  of  the  minor  has  a  right  to  pre- 
sent a  petition  en  destitution  de  tutelle,  when  the  minor  has  no  kin  or  relative  in 
Canada.    3  Jurist,  p.  72,  Dooleif  vs.  Wardley  et  cU.  S.  C.  Montreal ;  Smith,  J. 

Lesion. 

Held,  1.  That  in  an  action  of  indemnity  for  le$ion,  a  minor  will  not  be  obliged 
to  deduct  what  he  has  received,  unless  it  be  pleaded  and  proved  that  he  profited 
byit 

2.  That  positive  proof  of  lesion  in  such  case  is  not  required,  but  may  be  in- 
ferred. 

3.  That  the  aotion  of  recision  for  lesion  will  be  maintained,  notwithstanding 
proof  that  the  minor  managed  his  own  affairs  to  a  considerable  extent. 

4.  In  such  action  the  minor  is  only  bound  for  impenses  necessairesj  but  will 
obtain  the  fruits  and  revenues  from  the  date  of  the  deed  attacked,  if  no  other 
proof  of  defendant's  good  fkith  is  adduced  than  that  the  minor  managed  his  own 
affiurs  to  a  considerable  extent.  5  Jurist,  p.  320,  Larivihre  vs.  Arsenaulty  and 
Lariviire.    S.  C.  Montreal ;  Monk,  J. 

Minority. 

• 

Held,  That  a  minor  may  be  sued  for  necessaries  without  his  tutor.  4  Jurist, 
p.  146,  Thihodeau  vs.  Magnan,     C.  C.  Montreal ;  Monk,  J. 

Held,  That  a  minor  may  plead  the  want  of  assistance  by  a  tutor  or  curator. 
5  Jurist,  p.  48,  Crump  vs.  Mxddlemiss,     S.  C.  Montreal ;  Berthelot,  J. 

Held,  That  an  action  for  money  paid  and  advanced  for  a  minor  must  be  ifisti- 
tated  against  his  tutor.     Martinuccio  vs.  JaconelU.     K.  B.  Q.  1819. 

Held,  That  a  minor,  who  is  a  merchant,  may  sue  alone  and  without  his  tutor 
upon  a  contract  made  in  the  course  of  his  trade.  Black  vs.  Esson,  K.  B.  Q.  1820. 

Held,  That  a  minor  cannot  be  a  caution,  and  if  he  does  become  bail  for 
another,  and  is  sued,  and  pleads  his  minority,  the  action  must  be  dismissed. 
Dirousselys,  Binet,     E.  B.  Q.  1820. 

'    Held,  That  a  contract  of  a  minor  is  not  null  de  plein  droit.     Casgrain  vs. 
Chapau.    K.  B.  Q.  1820. 

Held,  That  a  minor  cannot  be  impleaded  in  his  own  name  for  necessaries  for 
which  he  is  liable,  but  the  action  must  be  brought  against  his  tutor.  4  L. .  C* 
Rep.,  p.  224,  Cooper  vs.  McDougalL    S.  C.  Quebec ;  Duval,  Meredith,  J. 

Held,  That  a  minor,  marchand,  can  be  sued  and  condemned  for  debts  con- 
tracted in  the  transaction  of  his  business,  without  the  appointment  of  a  tutor, 
such  minor  being,  with  respect  to  such  business,  by  law  held  as  if  of  full  age.  5 
L.  C.  Rep.,  p.  193,  Danais  vs.  CotL  S.  C.  Quebec  ;  Bowen,  C.  J.,  Morin, 
Badgley,  J. 

Held,  That  where  a  writ  of  summons  is  issued  previous  to,  but  is  served  after, 
the  majority  of  the  defendant,  the  action  will  be  dismissed  on  an  ezceptvm  d  la 
forme.     9  L.  C.  Rep.,  p.  71,  Chalifoux  vs.  Thouin  dit  Roche.   S.  C.  Montreal ; 
Mondelet,  J. 
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• 

Same  case,  2  Jurist,  p.  187. 

In  an  action  tor  haberdashers'  wares  ($14.85)  against  a  party  who  was  only 
eighteen  years  old  at  the  time  of  the  contracting  of  the  debt,  the  defendant  pleaded 
minority  at  the  time^  the  plaintiff  replied  setting  up  a  promise  to  pay  since  his 
majority  : 

Held,  That  such  promise  to  pay  even  a  commercial  debt  mast  be  in  writing. 
Action  dismissed.  3  Jurist,  p.  337,  Mann  vs.  Wilson.  0.  C.  Montreal ;  B^- 
thelot,  J. 

Held,  That  a  minor  who  is  proved  to  have  lodged  at  an  hotel,  and  to  have 
offered  to  sell  goods  (gold  pens)  will  be  liable  by  capias  for  his  board  and  lodg- 
ing at  such  hotel,  as  for  goods  bought  for  the  purposes  of  his  trade.  12  L.  C. 
Rep.,  p.  292,  Browning  vs.  Yale,  and  Wales  Tutor,  Inter.  S.  0.  Montreal; 
Smith,  J. 

Same  case,  6  Jurist,  p.  251. 

Natural  Tutor. 

Held,  That  a  father  cannot  sue  for  his  minor  child  as  his  natural  tutor,  nor 
maintain  his  own  action  if  he  has  joined  it  to  that  brought  for  his  son  as  such 
natural  tutor.  2  L.  0.  Rep.,  p.  367.  Petit  vs.  Bichette.  C.  C.  Quebec ; 
Duval,  J. 

Held,  In  an  action  brought  against  a  minor  en  declaration  de  pcUemiti 
and  against  his  father,  as  well  in  his  own  name  and  a^  tuteur  naturel,  the 
minor  child  is  not  legally  represented,  nor  can  he  be  impleaded  or  called  upon 
to  answer  to  such  action.  9  L.  C.  Rep.,  p.  203,  Hislop,  App.,  Emerick  et  oLf 
Resp.     In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Oaron,  J. 

See  case  in  the  S.  C.  Montreal ;  Cond.  Rep.,  p.  106. 

Held,  That  an  opposition  cannot  be  fyled  by  a  father  as  tuteur  ligitime  of  hia 
children.  1  Jurist,  p.  100,  Fletcher  vs.  Gatignan,  and  Oatignan,  0pp.  S.  C 
Montreal ;  Smith,  Mondelet,  Ghabot,  J. 

See  Damages,  Arrest,  as  to  action  for  arresting  minor. 

Tutor  ad  hoc  necessary  enpartage  when,     ^ee  Action  Partage. 

Powers  of. 

Held,  That  a  tutor  or  guardian  to  children  resident  in  a  foreign  country,  S/ 
duly  appointed  according  to  the  laws  of  that  country,  can  support  an  action  on 
.their  behalf.     Allen  vs.  Cottman.     K.  B.  Q.  1811. 

Held,  That  no  action  lies  against  a  tutor  personally,  upon  a  contract  entered 
into  by  him  solely  on  behalf  of  his  pupil.  Turcotte  vs.  Gameau,  K.  B.  Q.  182L 

Held,  That  an  action  of  damages  for  breach  of  contract  cannot  be  maintainai 
against  a  tutor  personally,  who  stipulates  for  his  pupil  that  she  will  many  the 
plaintiff.     Chahot  vs.  Morisset.     K.  B.  Q.  1812. 

Held,  That  a  contract  of  sale  executed  by  a  tutor  on  the  behalf  of  his  pnpl 
is  null  deplein  droit,  without  an  avis  de  parens,  Nbrmandeau  VB^AmhUme^ 
K.  B.  Q.  1813. 

Held,  That  a  tutor  may,  in  an  hypothecary  action,  fyle  a  plea  of  d^fwnfif^ 
ment  for  his  pupil,  but  it  must  be  founded  on  an  avis  de  parens.  Tascki^^ 
Levasseur.    E.  B.  Q.  1812. 
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Tax  op  Witness. 

Held,  That  a  witness  summoned  to  give  evidence  in  a  ease  wherein  the  defend- 
ant was  tutor  to  a  substitution,  oould  not  recover  the  amount  of  his  taxation  in  an 
action  against  the  tutor  personally.  11  L.  C.  Rep.,  p.  281,  DagenaU  vs.  Gau- 
thier,     0.  C.  Montreal;  Smith, J. 

Tutor  ad  hoo. 

Held,  That  when  a  tutor  ad  hoc,  appointed  to  protect  the  interest  of  minors, 
in  a  usufruct  bequeathed  to  them,  is  sued  in  an  action  relating  to  such  usufruct, 
it  is  not  necessary  that  a  tutor  ad  hoc  be  appointed  expressly  for  that  suit.  For- 
\yih  et  al,  vs.  WUliafM  et  ah     S.  C.  Montreal ;  Day,  Smith,  Yanfelson,  J. 

Held,  Th&t  an  opposition  to  the  sale  of  real  estate  by  a  tutor  ad  hoc  autho- 
ized  to  act  for  minors,  is  maintainable  without  registration  of  the  acte  de  tutelle, 
md  that  the  4th  Yict.,  c.  30,  sect.  24,  is  not  applicable  to  such  opposition.  5 
\j.  C.  Rep.,  p.  401,  Chouinard  YB.DemerSf  and  Gareau,  0pp.  S.  0.  Montreal; 
Day,  Smith,  Mondelet,  J. 

Held,  That  a  minor  wife,  assisted  by  her  husband,  can  maintain  an  action  for 
novable  rights  arising  out  of  the  succession  of  her  mother,  without  being  assisted 
yj  a  tutor  ad  hoc  1  Rev.  de  Jur.,  p.  288,  Frevost  et  ux  vs.  Breux.  Q.  B. 
Montreal,  1832. 

Held,  In  an  action  by  a  widow  for  a  partage  of  the  community,  the  minors, 
issue  of  the  marriage,  must  be  represented  by  a  tutor  ad  hoc,  speciaUy  appointed 
bo  answer  such  demand  en  partage.  3  L.  C.  Rep.,  p.  301,  McTavish  vs.  Fike 
H  al.     In  Appeal :  Stuart,  C.  J.,  Panet,  Aylwin,  J. ;  Rolland,  J.,  dissenting. 

As  to  registration  of  acte  de  tutelle.     See  Registration,  Acte  de  Tutelle, 

Tutor's  Account. 

Held,  In  an  action  against  a  tutor  to  render  an  account,  he  may  plead  that 
16  rendered  an  account  before  action  brought,  renew  his  account  in  court,  and 
ondude  that  it  be  declared  good  and  valid  and  the  plaintiff  condemned  to  costs. 
:  L.  C.  Rep.,  p.  222,  Trudel  et  ah  vs.  Roy  dit  Avdy,  S.  0.  Quebec;  Duval, 
ieredith,  Caron,  J. 

Held,  That  an  account  rendered  by  a  tutor  to  his  ward  en  bloc  after  majority, 
i  null  xpsojurcy  und  constitutes  no  bar  when  pleaded  against  an  action  to  account. 
Jurist,  p.  104,  Ducondu  vs.  Bourgeois,     S.  C.  Montreal ;  Smith,  J. 

Held,  That  a  judgment  may  be  rendered  against  a  tutor  to  satisfy  a  prelimi- 
ary  condemnation,  or  to  render  an  account ;  or  he  may  be  condemned  to  render 
n  account  by  a  contrainte  par  corps,  3  Rev*  de  Jur.,  p.  245,  Hayes,  App., 
Javid,  Resp.     In  Appeal,  1847. 

See  Action  to  Account. 

Tutrix  ordered  de  prendre  qualiti  within  fifteen  days.     Pr^vost^,  No.  86; 

Tutor  condenmed  to  remain  tutor.     Pr^vost^,  No.  105. 

Confirmed  in  appeal ;  Cons.  Sup.,  No.  51. 

Tutor  discharged  from  tutelle.     Cons.  Sup.,  No.  5. 

Discharged  having  five  children.     Cons.  Sup.,  No.  42. 
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Injonction  to  inferior  jurisdiotioiiB  not  to  name  tutors  without  presence  of 
Procureur  General  or  his  substitute.     Cons.  Sup.,  No.  24. 

Tutelle  declared  null  on  account  of  the  tutor  not  having  been  called  to  aa 
as8emhl6e.     Cons.  Sup.,  No.  55.  * 

Tutor's  account,  form  of  presenting  and  affirming  it.     Pr^yost^,  No.  10. 

Tutor,  opposition  by.    See  Opposition  en  sous  ordre. 
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AOGKOISSBMBNT. 

Held,  That  accrotssement  takes  place  in  the  donation  of  a  usufiruct,  even  by 
€uUe  entre  vt/s,  if  by  its  disposition  and  clear  terms,  it  creates  a  substitution  red- 
proqucy  and  that  the  substitutions  created  by  donation  and  by  will  ajre  regulated 
by  the  same  rules  of  law.  3  Jurist,  p.  141,  Joseph  vs.  CasUmguay  et  oL  S.  C* 
Montreal ;  Smith,  J. 

Ahxlio&atioms. 

Held,  1.  Where  a  usufruct  only  of  real  estate  was  seised,  a  proporlion  of  the 
ameliorations  and  improvements  made  on  the  real  estate  will  be  allowed,  accord- 
ing to  the  increased  value  given  to  such  usufruct. 

2.  That  in  oases  of  contestation  or  distribution  of  moneys,  the  opposant  whose 
ohum  is  reduced,  must  pay  the  costs  6f  contestation.  9  L.  0.  Rep.,  p.  263,  jPok- 
teuXf  App.,  Boston,  Resp.  In  Appeal :  Lafontiune,  C.  J.,  Aylwin,  I>aval,  Mm- 
dith,  J. 

Held,  1.  That  the  usufructuary  can  only  recover,  in  the  case  submitted,  ttm 
the  proprietor  the  grosses  reparations  and  the  repairs  necessary  for  the  presem* 
tion  and  enjoyment  of  the  immovables  subject  to  the  usufruct. 

2.  And  can  only  claim  the  value  of  the  useful  improvementSy  anUHorationt 
%UileSj  so  far  as  the  immovables  derive  value  from  them  at  the  time  of  ibe  opes* 
ing  of  the  substitution. 

3.  That  the  impenses  grosses  et  nicessaires  were  payable  in  the  entire,  ewo 
although  they  should  have  ceased  to  exist  at  the  opening  of  the  substitotioe, 
provided  they  have  not  so  ceased  to  exist  by  the  fault  of  the  usufructoiiXi  ^ 
reason  of  his  want  of  care, 

4.  That  impenses  voluptuaires  are  not  payable  by  the  proprietor.  11  L  C- 
Rep.,  p.  388,  Ld/ontaine  vs.  Suzor  et  al     S.  C.  Quebec ;  Taschereau,  J. 

Degh^anob. 

Held,  That  an  action  does  not  lie  en  cUchianoe  cTutu/ruit,  in  favor  of  a  tutor 
appointed  en  justice  to  a  substitution  under  a  will.  3  Jurist,  p.  54,  Qa^^ 
vs.  Boudreau  et  al    S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

RtPABATION. 

Held,  That  the  proprietor  of  land  has  no  action  against  the  nsufructiitfy  ^ 
compel  him  to  make  specific  reparations,  or  in  default  thereof  to  pay  dimag^. 
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Foriflt,  p.  99,  MeOinwU  vs.  Choquet,  8.  C.  Montreal ;  Day,  Smith,  Monddet,  J. 
Same  case,  Cond.  Bep.,  p.  89. 

Sale  of. 

Held,  That  a  sale  of  the  nsafiract  of  a  fann  for  a  stim  certain,  but  to  be  held 
for  a  period  depending  on  an  uncertain  event,  is  a  contrat  aleatoire  upon  which 
m  action  will  lie.    Lagasii  vs.  Dion,    E.  B.  Q.  1820. 

SxizuBs  AND  Sale  of. 

Held,  That  a  transfer  of  a  right  of  usufruct  of  real  estate  for  seven  years  vests 
n  the  assignee  only  the  right  of  exercising  the  usufruct,  and  will  not  support  an 
ppoedtion  to  the  sale  of  the  usufruct  upon  an  execution  against  the  assignor.  9 
!i,  C.  Rep.,  p.  59,  Simpson  et  al.  vs.  Delide,  and  Dorion,  0pp.  S.  C.  Montreal; 
Jadgley,  J. 

Held,  That  where  a  judgment  was  rendered  against  a  husband,  condemning 
dm  to  pay  an  annual  rent  and  pension  to  his  wife,  separated  as  to  corps  et  habi- 
tation, and  a  utufruit  viager  was  seized,  that  an  opposition  will  not  be  main- 
aioed  to  such  seizure,  founded  on  a  bequest  to  the  defendant,  opposant,  by  his 
kShar,  by  the  following  clause  in  the  will,  '*  Je  d^ends  express^ment  que  ces 
'  biens  soient  en  aucune  mani^re  engage,  alien^s,  hypoth^u^,  non  plus  que 

*  la  Jouissance,  inUrit,  ou  usufruit  cTiceux,  quails  (les  gr^v^)  retireront  pour 
'  kur  pension  et  leur  subsistance,  et  pour  la  subsistance  et  Education  de  leurs 

*  fiunilles,  sous  peine  de  nullity  de  tons  actes  qu'ils  feront  contraires  k  mon  inten- 
'  tion,  pour  que  ces  biens  retoument  k  leurs  enfants,  etc."  1  Rev.  de  Jur.,  p. 
n.,  Dame  M.  X.  E,  F.,  dite  M.  vs.  L.  E,  C.,  dit  C.  In  Appeal :  Stuart,  C. 
r.,  Bowen,  Panet,  Bedard,  Mondelet,  J. 

Held,  1.  That  the  building  of  a  house  upon  real  estate  subject  to  a  usufruct 
Iocs  not  cause  such  a  change  in  the  property  as  to  put  an  end  to  the  usufruct. 

2.  That  a  wife  separie  des  biens  from  her  husband  cannot  bind  her  real  estate 
br  a  debt  due  by  her  husband,  for  the  payment  of  which  she  could  not  bind  her- 
lelf  personally. 

ShnhUf  That  on  proper  pleadings,  an  expertise  might  have  been  had  to  ascer- 
ain  to  what  extent  the  usufruct  of  the  wife  was  increased  in  value  by  the  moneys 
lerived  from  the  obligation  given  to  the  husband,  and  that,  to  this  extent,  the 
bligation  would  have  been  binding  on  her.  12  L.  C.  Rep.,  p.  178,  Little,  App., 
Ti^nard,  Resp.    In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Meredith,  Mondelct,  J. 

Usufruct.    See  Pabtaqe. 


USURY. 

Held,  That  if  a  debt  contracted  in  England  be  tainted  with  usury,  the  law 
f  England  ought  to  be  alleged  in  the  plea.  1  L.  G.  Rep.,  p.  90,  Hart  et  al. 
IB.  Phillips,    In  Appeal :  Stuart,  Holland,  Panet,  Aylwin,  J. 

The  plaintiffii  were  in  the  habit  of  advancing  supplies  of  goods,  cash  and 
legotiable  securities,  as  required  from  time  to  time  by  customers,  to  support  them 
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in  their  dealings,  returns  being  made  by  such  customers,  at  their  oonvenienoe,  in 
the  freight  of  produce  from  the  upper  country,  and  in  the  transfer  of  vessels  and 
barges,  and  in  the  payment  of  cash  and  negotiable  securities,  and  charged  a  com« 
mission  of  Jive  per  cent,  on  all  advances  made  by  them,  when  the  customers  had 
no  funds  in  their  hands,  and  interest  from  the  time  the  di£Ferent  items  of  their 
account  became  due,  under  a  previous  agreement  to  that  e£fect : 

Held,  That  the  commission  in  this  case  was  not  usurious,  or  a  cover  for  a 
usurious  transaction,  but  a  customary  allowance  for  the  trouble  and  inconvenience 
of  transacting  the  business.  3  L.  C.  Rep.,  p.  171,  Pollock  et  al.  App.,  Brad- 
hury,  Resp.     In  the  Privy  Council :  Lord  Justice  Knight  Bruce,  and  others. 

In  an  adtion  on  an  obligation,  the  defendant  pleaded  that  he  gave  the  plaintiff 
two  promissory  notes  for  £60  each,  on  account  of  the  amount  due  and  had  paid 
them,  and  had  given  another  note  for  £60  which  was  still  in  plaintiff's  hands. 
The  plaintiff  answered  that  the  first  note  had  been  received  and  paid,  and  that 
the  other  notes  were  given  on  an  agreement  to  pay  12  per  cent,  interest  on  the 
obligation.  The  defendant,  examined  on  fails  et  articUsy  admitted  his  promise 
to  pay  the  12  per  cent.,  stating  that  he  had  been  forced  to  do  so,  being  unable  to 
pay  the  capital  when  it  became  due : 

Held,  That  the  amount  of  the  second  note  must  be  deducted  from  the  princi- 
pal and  interest  at  6  per  cent,  and  that  the  third  note  did  not  operate  as  a  nova- 
tion, and  must  be  given  back  to  defendant.  10  L.  0.  Rep.,  p.  236,  Beaudry  m 
Proulx,     S.  C.  Montreal ;  Bertbelot,  J. 

Held,  That  in  an  action  on  an  obligation  for  $400,  the  plaintiff,  in  the  case 
submitted,  can  only  recover  the  amount  of  money  actually  received  by  the  defend- 
ant ($252),  the  difference  being  shown  to  be  a  bonus  for  the  loan.  11  L.  C. 
Rep.,  p.  166,  Belleau  vs.  Degourdelle,     S.  C.  Quebec ;  Stuart,  J. 

Held,  That  under  the  16th  Vict.,  c.  86,  a  notarial  obligation  will  be  reduced 
to  the  capital  actually  loaned,  and  legal  interest  thereon.  4  Jurist,  p.  302,  Mor- 
son  vs.  David,     S.  C.  Montreal ;  Monk,  J. 

In  Bills  and  Notks. 

Held,  That  an  exception  of  usuiy  to  an  action  on  note,  will  be  dismissed  od 
demurrer,  the  remedies  under  the  17th  Geo.  3,  c.  3,  having  been  dooe  awajwitli 
by  the  16th  Vict.,  c.  80.  McFarlane  vs.  Bodden  et  al,  S.  C.  Montreal;  Con<l- 
Rep.,  p.  3. 

Held,  1.  That  the  only  effect  of  the  statute  of  1855,  c.  80,  is  the  repealing 
of  the  penalties  and  nullity  of  the  contract,  enacted  by  the  ordinance  17th  Geo* 
3,  c.  3,  sect.  3. 

2.  That  the  legal  rate  of  interest  is  six  per  cent.,  and  that  a  maker  of  a  note 
or  other  instrument  in  writing,  whenever  a  greater  rate  has  been  retained  or  {)«<»> 
has  the  right  to  have  such  excess  deducted  from  the  principal  debt  7  L.  ^' 
Rep.,  p.  405,  Nye,  App.,  Mala,  Resp.  In  Appeid :  Lafontaine,  C.  J.,  AjIwid» 
Duval,  Caron,  J. 

In  an  action  on  note  against  the  defendant  as  one  of  a  firm  who  were  theptj^ 
and  indorsers  of  the  note,  it  appeared  that  the  plaintiff  had  discounted  for  tbe  finn 
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iie  note  in  question,  with  two  other  notes  made  in  their  favor,  and  retained  as 
lisoount  an  amount  equal  to  nxty  per  cent,  per  annum  on  the  three  notes ;  the 
lefendant  pleaded  usury  and  that  the  excess  of  interest  of  er  six  per  cent.  shoiUd 
le  deducted  from  the  note  sued  on,  the  two  others  having  been  paid  in  full : 

Held^  That  the  plea  could  not  be  maintained ;  first,  inasmuch  as  the  defendant 
lad  not  established  the  precise  excess  retained  over  the  l^al  interest  on  the  note 
vn  suit ;  and  second,  because  the  defendant's  firm  were  indorsers  of  the  notes, 
ind  the  two  notes  might  have  been  paid  by  the  makers,  and  not  by  the  indorsers. 
9  L.  C.  Rep.,  p.  327,  Mah  vs.  Wurtde.     S.  G.  Montreal ;  Smith,  J. 

Held,  1,  That  any  excess  of  interest  over  nx  per  cent,  is  usurious  and  ill^al, 
tnd  can  be  claimed  by  the  debtor  by  exception. 

2.  That  where  a  party  interrogated  on  fait  et  articles  on  a  matter  which  he 
ihould  know,  answers  that  he  doiBS  not  remember,  as  in  this  case  where  the  plain- 
tiff when  asked  what  amount  he  had  advanced  and  what  sums  he  had  received, 
inswered  that  he  did  not  keep  a  journal,  memorandum,  or  account  book,  and  that 
lie  had  forgotten  the  amounts  advanced  or  received,  the  interrogatories  will  be 
taken  pro  oon/esns.  2  Jurist,  p.  43,  iVye,  App.,  MalOj  Kesp.  In  Appeal : 
Lafontaine,  C.  J.,  Aylwin,  Caron,  J. ;  Puval,  J.,  dissenting. 

Inisrrogatobus. 

Held,  That  a  plaintiff  cannot  be  compelled  to  answer  on /aits  et  articles,  or  on 
the  decisory  oath*,  to  any  question  which  tends  to  charge  him  with  usury.  Hodg* 
son  vs.  Hanna.    E.  B.  Q.  1818. 
UsuBT,  Proof  of.    See  Bills  and  Notes,  proof  of. 
'<      as  to  Plea  of.     See  Lex  Loci. 
''      See  Interrogatories  sur/aits  et  articles. 


VACANT  ESTATE. 
See  GuEATOB  to. 


VACATION. 

Appearance  in.    See  Attorney,  Appearance. 
Plea  in.  "         "  " 


VARIANCE. 
In  Proof.    See  Evidence,  Variance. 


VENDITIONI  EXPONAS. 
See  Execution. 


dl4  VXNTILATION. — VSRDICX.— yOXS8» 


• 


VENDOR'S  RIGHTS. 


See  Sali  of  Ihhotablss, 
*'  Sale  op  (Joods. 
"  Action^  Reyendication. 
«   Lien. 
<<  PaiYiLEaE. 


VENTII-ATION. 

Held,  1.  That  the  parties  interested  in  the  contestation  or  issae  joined,  are 
alone  to  be  made  parties  to  an  appeal. 

2.  That  in  a  demand  for  ratification  of  a  deed  of  sale  of  several  lots  of  land 
(affected  with  distinct  charges  and  mortgages)  for  one  price,  tibe  hypothecai; 
creditors  cannot  be  foreclosed  from  overbidding  until  the  price  of  each  lot  has 
been  ascertained  by  ventilation^  and  that  the  petitioner  cannot  obtain  the  ratifi- 
cation of  his  title  until  such  venHlatitm  has  been  made. 

3.  That  the  ventilation  must  be  homologated  by  the  court  befbre  the  moneys 
deposited  can  be  distributed.  5  L.  C.  Rep.,  p.  70,  DewiU,  App.,  Burrott^hij 
Eesp,    In  Appeal :  Rolland,  Panet,  Aylwin,  J. 

See  Impenses  et  Aheliobations. 


VERDICT. 
See  Jury,  Verdict. 


VERIFICATION  D'ECRITURE. 


See  EviDENOE,  Verification  d'^riture. 
**  Eouillard  vs.  Lavasseur.    Cons.  Sup.,  No.  36. 


VERITAS  CONVlCn. 
See  Damages,  Slander. 


VICE  DU  SOL, 

Builders  liability  for.    See  Cont&aot,  Builder. 


VOTES. 
See  Corporation,  Election. 
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VOYBR  GKAND. 


See  CsBTiORABi,  Roadg. 
"  Offioer  Public,  Sous  Voyer. 
''  Corporation,  ActionB  by. 
«  «  Roada. 


WAGES. 

Held,  That  a  servant,  who  leaves  the  employ  of  his  master  before  the  expira- 
ion  of  his  term  of  hire,  does  not  thereby  forfeit  wages  previously  earned.  4  L. 
D.  Rep.,  p.  26,  Belliveau  vs.  Sylvain.    G.  0.  Qudbec ;  Meredith,  J. 

Held,  That  in  a  oontract  of  hiring,  the  words,  "  your  remuneration  shall  be 
<  at  the  rate  of  £300  per  annum,"  do  not  eonstitute  a  hiring  for  a  year,  and 
^t  such  oontract  is  determinable  at  the  option  of  either  party.  4  L.  C.  Rep., 
f.  91,  Lennan  vs.  The  St,  Lawrence  axd  Atlantic  Railway  Company,  S.  0. 
If  ontreal ;  Day,  Smith,  Mond^et,  J. 

Held,  That  the  privil^e  of  a  clerk  for  wages,  is  confined  to  wages  due  at  the 
time  of  the  sale  of  the  goods  by  the  sheriff.  4  L.  0.  Rep.,  p.  174,  Earl  vs. 
Casey,  and  Opps.     S.  C.  Quebec ;  Duval,  >JEeredith,  Caron,  J. 

Held,  That  a  servant  engaged  by  verbal  or  written  contract,  and  dismissed 
without  cause,  is  entitled  to  wages  for  t^e  residue  of  the  term  for  which  he  was 
engaged,  and  to  the  value  of  his  board  and  lodging  for  thq  same  period.  Far- 
tier  vs.  Allison,    K.  B.  Q.  1811. 

Held,  In  an  action  for  salary  on  account  of  wrongful  dismissal,  when  there 
bave  been  irregularities  and  errors  proved  in  (he  plaintiff's  accounts,  his  discharge 
will  be  held  justifiable  atld  the  plaintiff  will  not  recover  wages  beyond  the  date 
of  his  dismissal,  although  the  disobedience  of  orders,  prevarication,  and  defal- 
cation pleaded,  be  not  proved.  1  Junst,  p.  223,  Webster  vs.  Grand  Trunk  Con^ 
pony,     S.  C.  Montreal ;  Smith,  Mondelet,  Badgley,  J. 

Held,  That  a  clerk's  wages  not  due,  cannot  be  seized  on  a  writ  of  saine  arrit, 

1  Jurist,  p.  270,  Maio  vs.  Adhemar,    C.  C.  Montreal ;  Bruneau,  J. 

So  held  in  Sternberg  vs.  Dresser  df  Evans,  T,  S,  Bertiielot,  J.  4  Jurist, 
p.  120. 

Held,  That  a  merchant  is  justified  in  dismissing  his  clerk  before  the  terminar 
tia&  oi  his  engagement  fiir  a  breach  of  duty  or  dtsoipline,  such  as  absence  with- 
out leave,  and  that  the  clerk  cannot,  in  such  case,  recover  any  subsequent  salarj. 

2  Jurist,  p.  103,  Chatbomutm  vs.  Benjamin.    S«  0.  Movtreal ;  Mondelet,  J. 

H^,  1.  That  a  servant  refusing  to  obey  a  lawful  order  of  his  master,  and 
who  b  in  eonaequenee  disohaxged,  can  only  recover  wages  to  the  date  of  his 
diaoharge,  notwithstanding  proof  of  unifinrm  good  conduct  previously. 

2.  Thai  a  (dbrieal  error  of  date  in  a  pleadii^  can  be  amended  at  the  hearing 
on  the  merits.  2  Jurist,  p.  277,  Hastie  vs.  MarkuuL  8^  C.  Montreal;  M<ni- 
delei,J. 

Held,  Thai  a  merchant's  clerk,  engaged  by  the  year,  if  dismissed  without 
eause,  may  sua  for  hia  wages  during  the  time  he  was  oat  of  employment,  instead 
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of  suing  in  damages.    6  Jurist,  p.  118,  OiuUet  ys.  Foumier  dU  Pre/otUaine,  C. 
G.  Montreal ;  Berthelot,  J. 

DiDOMMAQEMSNT  given  for  extra  mason  work.     Cons.  Sup.,  No.  67. 

Mastsr's  Oath.    See  Evidknoe,  Competency  of. 

Prescription  of.    See  Prescription,  Witness,  Wages. 

Wages  of  Seamen.    See  Ships  and  Shipping,  Wages. 

Privily  of  master  of  steamer  for  wages,  and  of  material  men.  See  Pritilsoi. 


WAIVER. 

Of  objection  as  to  form.    See  Appeal,  Inscription. 
Of  mortgage.     See  Rbqistration,  Bailleur  de  Fondi. 
See  Pleading.    See  Surety,  In  Appeal. 


WAREHOUSEMAN. 


See  Lien,  Carrier. 
See  Depot. 


WARRANTY. 


In  Insurance.    See  Insuranoe,  Warranty. 

See  G ARAN  TIE. 


WATER  AND  WATER  COURSES. 

AOOESSION. 

Held,  That  an  accession  to  a  lot  of  land  situate  on  the  borders  of  the  rirer 
St.  Lawrence,  by  alluvial  deposits,  belongs  to  the  riparian  proprietor.  3  L.  C. 
Jur.,  p.  93,  NeiDton  et  al,  App.,  Roi^  Resp.    In  Appeal,  1834. 

Beaohes. 

Held,  That  the  beach  of  the  river  St  Lawrence  is  in  the  king's  posseeooo. 
Morin  vs.  Lefdtvre.    K.  B.  Q.  1816. 

Held,  That  the  beaches  of  the  north  shore  of  the  river  St.  Lawrence  are  now 
vested  in  the  Quebec  Harbor  Commissioners,  and  that  they  alone  have  the  ooo- 
trol  and  management  of  the  same,  as  also  the  right  of  punishing  any  person  f  bo 
may  encroach  upon  or  encumber  them,  and  that  the  Trinity  House  Act  in  softr 
as  it  conferred  any  control  or  management  over  these  beaches,  is  repealed  bj  in- 
plication.     11  L.  C.  Rep.,  p.  453,  Ex  parte  Lant,    S.  C.  Quebec;  Stoarty  J* 

Held,  1.  That  the  16th  Vict.,  c.  24,  does  not  give  the  Harbor  Commisnootf* 
of  Montreal  the  right  of  bringing  an  action  in  the  nature  of  a  petitoiy  aetioa 
agiunst  the  emphyteotic  lessees  of  canal  lots  at  the  Laohine  canal,  complaiDiiV 
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of  enoToaobment  made  by  them  upon  the  bed  of  the  river  St.  Lawreooe  within 
the  harbor,  the  bed  of  the  river,  even  within  the  harbor,  being  vested  in  the 
Crown. 

2.  That  even  if  they  had  such  right  they  could  not  maintain  a  petitory  action 
against  such  lessees  inasmuch  as  they  wereproprieiaires  limit  raphes  ^  and  therefore 
only  an  action  of  homage  could  be  maintained.  5  Jurist,  p.  155,  Harbor  Com- 
missioners  vs.  Hall  et  al.  Same  vs.  Lyman  et  al,  S.  C.  Montreal ;  Smith,  J. 

Impeding  Water  Course. 

Held,  That  an  action  in  /actum  can  be  maintained  against  a  neighboring 
proprietor  for  impeding  a  water  course,  or  an  aqueduct,  by  acts  done  on  his  own 
property.     Harrower  vs.  Bdbin,     K.  B.  Q.  1817. 

Mills. 

Held,  That  the  owner  of  a  mill  site  is  entitled  to  a  judgment  affirming  his 
right  to  the  enjoyment  of  the  use  of  the  water  of  a  stream  in  its  natural  course, 
which  has  been  diverted  by  a  neighbor  for  a  mill  on  his  land,  although,  at  the 
date  of  the  action,  the  plaintiff  had  no  mill,  and  did  not  require  the  use  of  the 
water.  7  L.  C.  Rep.,  p.  245,  Bassiere  vs.  Blais,  S.  C.  Quebec ;  Bowen,  C.  J., 
Meredith,  Badgley,  J. 

Held,  That  where  two  proprietors  of  lots  upon  the  same  stream  possess  water 
powers,  one  of  which  cannot  be  improved  without  the  destruction  of  the  other, 
th^  first  occupant  is  entitled  to  have  the  dam  of  the  other  taken  down.  8  L.  C. 
Rep.,  p.  132,  Dunkerlei/ YS,  McCarty,  S.  C.  Sherbrooke ;  Day,  Short,  Driscoll,  J. 

Held,  That  a  superior  mill  owner  has  no  right  to  obstruct  a  river  which  is 
tavigahle  et  Jhttable  and  used  for  floating  lumber,  by  constructing  a  boom 
icross  such  river ;  and  that  an  inferior  mill  owner,  whose  logs  are  detained  by 
uoh  boom,  has  a  right,  after  reasonable  notice,  to  demand  to  be  allowed  to  pass 
lis  logs,  and  to  open  the  boom  for  that  purpose,  and  is  not  responsible  for  dam- 
ages caused  by  the  logs  of  the  other  party  being  carried  down  the  river.  8  L. 
C.  Rep.,  p.  147,  Chapman  et  al,  vs.  Clark  et  al.     S.  C.  Sherbrooke ;  Short,  J. 

Held,  In  the  Privy  Council,  1.  That  by  the  general  law  applicable  to  running 
ttreams,  every  riparian  proprietor  has  a  right  to  what  may  be  called  the  ordinary  use 
^the  water  flowing  past  his  land,  for  instance,  to  the  reasonable  use  of  the  water 
or  his  domestic  purposes  and  for  his  cattle,  and  this  without  regard  to  the  effect 
rhich  such  use  may  have,  in  case  of  a  deficiency,  upon  proprietors  lower  down 
bhe  stream. 

2.  That  he  has  a  right  further  to  the  use  of  it  for  any  purpose,  or  what  may 
)e  called  the  extraordinary  use  of  it,  provided  that  he  does  not  thereby  interfere 
irith  the  rights  of  other  proprietors,  either  above  or  below  him.  Subject  to  this 
X)ndition,  he  may  dam  up  the  stream  for  the  purposes  of  a  mill,  or  direct  the 
rater  for  the  purposes  of  irrigation.  But  he  has  no  right  to  interrupt  the  regu- 
lar flow  of  the  stream,  if  he  thereby  interferes  with  the  lawful  use  of  the  water 
)y  other  proprietors,  and  inflicts  upon  them  a  serious  injury. 

JSemble,  That  for  the  purposes  of  this  case,  it  does  not  appear  that  any  material 

listinction  exists  between  the  French  and  the  English  law.     9  L.  C.  Rep.,  p. 

LIS,  Minor,  App.,  Gilmour,  Resp. 

BB  • 
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The  judgment  on  the  particular  facts  of  this  case  is  not  here  given. 

Held,  That  under  the  provisions  of  the  20th  Vict.,  c.  104,  a  proprietor  has 
no  right  to  erect  a  dam,  across  a  river,  abutting  on  the  land  of  the  opposite  pro- 
prietor, and  if  a  dam  so  erected,  it  will  be  demolished  at  the  instance  of  the 
latter.     9  L.  C.  Rep.,  p.  166,  Joli/  vs.  Oagnon.     S.  C.  Quebec;   Ghabot,  J. 

PROcts  Verbal. 

Hcl  I,  On  certiorari^  that  the  original  prods  verbal  of  a  <x>ur8  cTeau  must  be 
homologated  and  not  a  copy  thereof.  6  L.  C.  Rep.,  p.  487,  Ex  parte  Vincent. 
8.  C.  Montreal;  Smith,  Vanfelson,  J. 

Rivers — Nayiqable. 

Held,  That  the  banks  of  navigable  rivers  belong  to  the  riparian  proprietors, 
subject  to  a  servitude  in  favor  of  the  public  for  all  purposes  of  public  utility. 
Stuart's  Rep.,  p.  427,  Foumiery  App.,  Oliva^  Resp.     In  Appeal,  1830. 

Held,  That  navigable  rivers  have  always  been  r^arded  as  public  highways 
and  dependencies  of  the  public  domain,  and  flottable  rivers  are  regarded  in  the 
same  light.  In  both  the  public  have  a  legal  servitude  for  floating  down  logs  or 
rafts,  and  the  proprietors  of  the  adjoining  banks  cannot  use  the  beds  of  such 
rivers  to  the  detriment  of  such  servitude.  Stuart's  Rep.,  p.  524,  Oliva  vs.  Bis- 
sonnault.     K.  B.  Q.  1832. 

Held,  In  Appeal,  1.  That  rivers  whether  navigable  or  not,  are  vested  in  the 
Crown  for  the  public  benefit ;  and  no  person,  seigneur  or  other,  can  exercise  any 
right  over  them  without  a  grant  from  the  Crown. 

2.  In  an  action  of  damages  for  stopping  of  communication  on  a  navigable 
river  with  a  boom  and  chain,  it  appearing  from  an  agreement  between  the  par- 
ties, after  the  commencement  of  the  suit,  that  the  placing  of  the  boom  and  chain 
tended  to  their  mutual  benefit,  the  action  was  dismissed.  Stuart's  Rep.,  p.  564, 
BoissonnauUj  App.,  OUva,  Resp.    In  Appeal,  1833. 

Rivers — Not  Nayiqable. 

Held,  That  the  rights  of  the  seigneur  in  Lower  Canada  to  the  water  of  an  on* 
navigable  river  flowing  through  his  fief,  does  not  entitle  one  of  several  co-seigneurs 
to  divert  for  hb  exclusive  use  the  waters  which  had  for  eleven  years  been  nsd 
to  supply  the  mills  of  another  of  his  co-seigneurs.  3  Rev.  de  Jur.,  p.  329,  St. 
LouiSy  App.,  St.  Louis  et  al.y  Resp.     In  the  Privy  Council,  1841. 

Held,  1.  That  rivers  non  navigahles  et  non  flottahUs  are  the  private  property 
of  the  riparian  proprietors,  who  have  consequently  exclusive  control  over  them. 

2.  That  the  Jacqiies  Cartier  is  such  a  river,  and  the  riparian  proprietors  b^^ 
consequently  the  exclusive  right  of  fishing  therein.  10  L.  0.  Rep.,  p.  2W, 
BosweUy  App.,  Denisy  Resp.  In  Appeal :  Lafontaine,  C.  J.,  Duval,  Mercditli, 
Mondelet,  J. ;  Aylwin,  J.,  dissenting. 

Servitude. 
As  to  right  of  property  in  water  courses.     See  1  L.  C,  Rep.,  p,  31,  Lane  «< 
oZ.  vs.  Duhord.    S.  C.  Quebec ;  Duval,  Meredith,  J. 
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An  hypothecary  action  was  brought  by  the  executors  of  Mme.  Taschereau, 
ter  the  year  and  a  day,  under  a  notarial  obligation  by  the  seignior  D.,  hypo- 
ecating  (in  1836)  all  his  property,  iucluding  an  immovable  alleged  to  have 
len  acquired  by  defendant  from  the  seignior  in  1839,  for  a  constituted  rent  of 
50.  The  deed  thus  given  to  defendant  conveyed  only  a  right  to  make  use  of 
e  water  of  the  river  Beauport  to  turn  certain  mills  on  a  lot  acquired  by  the 
if  ^dant  from  third  parties  named  in  the  deed.  The  defendant  made  a  dilaisse- 
ent  of  the  right  of  servitude  mentioned,  on  the  contestation  of  an  intervening 
urty,  cessionnaire  of  the  rente  constituie,  who  had  also  sued  the  defendant  per- 
>nally  for  the  rent,  and  had  been  met  with  an  exception  en  garantie, 

field,  That  the  rights  acquired  by  the  defendant  were  not  susceptible  of  being 
ypothecated  and  the  action  dismissed. 

Semhle,  That  an  hypothecary  action  cannot  be  brought  by  executors.  1  L.  C. 
lep.,  p.  43,  Duchesnai/  et  ah  vs.  Bedard,  and  BoUseau^  Inter.  S.  C.  Quebec  j 
k)wen,  C.  J.,  Bacquet,  Meredith,  J. 

Water  Pipes. 
Damaqe  bt.    See  Corporation,  Damages. 

Wharf — Damages. 

In  an  action,  by  one  riparian  proprietor  against  another,  in  damages  for  building 
wharf  on  the  river  Beauport,  and  praying  for  the  demolition  of  the  wharf: 
Held,  1.  That  if  the  erection  of  the  wharf  caused  damage  to  the  plaintiff,  he 

ad  suffered  none  at  the  commencement  of  the  action,  which  was  brought  in  the 

ame  month  in  which  the  wharf  was  erected. 

2.  That  the  demolition  of  the  wharf  could  only  be  ordered  on  proof  that  the 
'harf  was  built  in  whole  or  in  part  on  the  bed  of  the  river. 

3.  That  a  riparian  proprietor  has  a  right  to  protect  his  property,  and  to  reclaim 
ind,  by  the  construction  of  wharves  or  otherwise,  which  may  have  been  encroached 
pen  by  the  water,  provided  no  change  is  caused  in  the  course  of  the  river  which 
lay  be  prejudicial  to  his  neighbor. 

4.  No  attorney's  or  other  fees  to  be  allowed  to  the  respondent  in  either  court 
e  being  a  practising  attorney  conducting  his  own  case.  11  L.  C.  Rep.,  p.  401, 
\rown,  App.,  Gugy^  Resp.  In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Mere- 
ith,  Mondelet,  J.  Aylwin  and  Duval  dissenting  as  to  the  merits )  Meredith 
nd  Mondelet,  as  to  the  costs. 
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AgCROISSEMENT. 

Held,  That  a  l^acy  of  a  universality  of  effects  to  husband  and  wift,  such 
iffects  to  be  considered  as  belonging  to  the  community  and  as  conqitets  thereof, 
fill  pass  to  the  survivor  by  right  of  accroissementf  the  deceased  having  died 
)efore  the  testator.  4  Jurist,  p.  128,  Dapuy  vs.  Surprenant  et  al,  S.  C.  Mon- 
treal ;  Monk,  J. 
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Children. 

Held,  That  a  l^acy  by  a  testatrix  to  all  her  children  living  at  the  time  of  her 
decease,  by  equal  portions,  of  all  her  property,  includes  her  grand-children,  issue 
of  one  of  the  children  of  the  testatrix,  such  child  having  died  before  the  opening 
of  the  legacy.  7  L.  C.  Rep.,  p.  351,  Lee  ea  qual.  vs.  Martin  et  al.  S.  C.  Que- 
bec ;  Bowen,  C.  J.,  Morin,  Badgley,  J. 

Confirmed  in  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J.  9  L.  C. 
Rep.,  p.  376. 

In  the  Privy  Council,  Held,  1.  That 'the  paramount  duty  of  courts  in  con- 
struing wills  is  to  ascertain  and  give  effect  to  the  intention  of  the  testator,  to  be 
collected  from  the  whole  will,  and  not  from  any  particular  word  or  expression 
in  it. 

2.  That  in  the  case  submitted,  a  legacy  '^  to  all  her  children  living  at  the  time 
of  her  decease  **  does  not  include  the  grand  children  of  testatrix,  issue  of  one  of 
her  children  who  died  before  the  making  of  the  will. 

Semhlej  That  a  more  extensive  signification  is  often  given  by  the  old  French 
law  to  the  word  "  en/ants  *'  than  is  generally  given  in  the  English  law  to  the 
word  "  children,^*     11  L.  C.  Rep.,  p.  84,  Martin  et  al.,  App.,  Zee,  Resp. 

Beld,  That  in  the  cuse  submitted,  the  terms  children  still  living,  comprehend 
the  s^and-children,  direct  descendants  of  the  testatrix,  who  hold  directly  under 
their  grandmother  by  representation,  and  not  from  their  mother,  the  right  to 
the  legacy  of  the  immovable  property  by  them  claimed. 

2.  That  the  only  effect  of  a  judgment  of  confirmation  is  to  do  away  with  mort- 
gages, without  in  any  way  fortifying  the  title  deed,  w^ich  remains  notwithstand- 
ing such  ratification,  with  all  its  imperfections.     11   L.  C.  Rep.,  p.  18,  Glack- 
meyer  vs.  Mayor ,  dhc,  of  Quebec,  and  Lemieux,  Inter.     S.  C.  Quebec ;  Tasche- 
reau,  J. 

Delivrance— Legacy. 

Held,  That  "  Le  mort  saisit  le  vif.'*  A  l^acy  therefore  vests  in  the  heir  at  law 
and  must  be  divested  by  the  action  en  delivrance  de  legs,  or  by  his  own  volontaiy 
deliverance.     Campbell  vs.  Shepherd.     K.  B.  Q.  1819. 

Held,  That  a  widow  cannot  maintain  an  action,  under  her  husband's  will,  for 
a  debt  lefl  to  her,  payable  to  him  solely,  until  she  has  obtained  a  delivrance  <& 
legs.     Coupeau  vs.  Chamberland.     K.  B.  Q.  1818. 

Held,  That  when  the  testator,  by  his  will,  disposes  of  the  whole  of  his  estate 
and  succession,  and  leaves  legacies  to  his  heirs,  it  is  not  necessary  for  tliem  to 
renounce  his  succession,  and  their  action  en  delivrance  must  be  brought  against 
the  executor  of  the  will,  whose  duty  it  is,  if  there  be  other  heirs,  to  call  them 
into  the  suit,     Gesseron  vs.  Canac.     K.  B.  Q.  1816. 

Held,  That  a  legatee  can  maintain  an  action  of  revendicatian  against  a  ti^ 
detenteur  of  his  l^cy,  before  he  has  obtain^  delivrance  de  legs.  Mori»  ^ 
Peltier.     K.  B.  Q.  1820. 

Held,  That  a  legataire  universel  who  is  also  executor,  can  maintain  an  actios 
as  legataire  for  a  debt  due  to  the  testator  against  a  third  person  without  proTiOS 
a  delivrance  de  legs.    Duclos  vs.  Dupont.     K.  B.  Q,  1820. 
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Held,  That  an  exeoator,  after  the  expiration  of  his  executorship  and  after 
ccount  rendered,  cannot  be  sued  en  delivrance  de  legs.  Ootron  ys.  Corrivaux, 
L  B.  Q.  1820. 

Held,  That  in  an  action  en  exhibition  de  titres,  conclusions  upon  the  titles 
xhibited  must  be  fjled  and  an  issue  raised  thereon.     Rex  vs.  Saul.   K.  B.  Q. : 

Held,  That  in  exhibition  de  titres  the  defendant,  if  he  be  not  a  censitatre  of 
he  plaintiff  must  plead  the  fact  by  exception  and  show  what  he  is,  ex.  grd.  that 
»  is  tenant,  &o.    Blanchet  ys.  Therien.     K.  B.  Q.  1817. 

As  to  delivrance  de  legs  and  interest  being  payable  by  executors  and  heirs. 
Jee  Torrancfi  vs.  Torrance.     Cond.  Rep.,  p.  95. 

Held,  That  since  the  passing  of  the  41st  Geo.  3.,  c.  4,  the  delivrance  de  legs, 
equired  by  the  French  law  under  the  operation  of  the  Custom  of  Paris,  has 
eased  to  be  necessary.  11  L.  C.  Rep.,  p.  204,  Blunchet  et  al,  App.,  Blanchet^ 
lesp.     Aylwin,  Mond^let,  Badgley,  J. ;  Lafontaine,  C.  J.,  Duval,  J.,  dissenting. 

Held,  That  the  effect  of  a  universal  legacy  is  siHch  as  that  no  demand  en  deliv- 
ance  de  legs  is  necessary.  3  Jurist,  p.  12,  Robert  et  al.  vs.  Dorion  et  al.  S. 
).  Montreal ;  Smith,  Mondelet,  Badgley,  J. 

Held,  That  le  mort  saisit  le  vif,  and  therefore  a  common  legacy  vests  in  the 
eir  at  law  and  he  is  not  divested  of  the  same  until  a  delivrance  de  legs  has  been 
btained.  Stuart's  Rep.,  p.  138,  Campbell  vs.  Shepherd^  and  Chattier,  0pp. 
I.  B.  Q.  1818. 

See  case  of  Royal  Instit/ation  vs.  Desrivitres. 

See  Corporation,  Mortmain. 

Held,  1.  That  delivrance  de  legs  by  the  executor  is  essential  to  vest  the  legacy 
n  the  legatee,  and  that  in  an  action  by  the  ^<sionnaire  of  such  legacy,  such 
Idivrance  must  be  proved. 

2.  That  the  rights  of  co-vendors,  selling  in  different  qualities,  will  not  be  pre- 
.nmed  to  be  equal.  Action  dismissed.  4  L.  C.  Rep.,  p.  121,  Holland  vs.  Thi- 
todeau.     S.  C.  St.  Francis ;  Day,  Short,  Caron,  J. 

Held,  In  an  action  by  plaintiff,  claiming  £666  13s.  4d.  under  the  clause  in  the 
till,  quoted,  against  the  defendant  as  curator  to  the  substitution  created  by  the 
nil,  that  plaintiff  was  not  entitled  to  the  sum  of  money  sought  to  be  recovered, 
he  bequest  giving  her  only  the  interest  of  the  sum  and  the  power  of  disposing  of 
t  by  will,  but  not  vesting  in  plaintiff  the  sum  of  money  absolutely  as  proprietor, 

Bequest,  "  I  also  bequeath  to  Mafgaret  McGillivray,  my  natural  daughter, 

*  now  at  Quebec,  the  yearly  interest  of  £1666  138.  4d.  currency,  to  be  paid  to 
'  her  yearly,  and  every  year,  in  quarterly  payments,  during  her  natural  life, 

*  which  said  sum  of  £1666  13s.  4d.  I  will  and  direct,  that  my  said  executors 
'  shall  place  out  on  securities  at  legal  interest  at  their  discretion,  for  the  benefit 

*  of  the  said  Magdalen  McGillivray,  as  afor»said,  and  after  the  death  of  the  said 
'  Magdalen  McGillivray,  if  she  shall  leave  alive  any  children  or  child  lawfully 

*  begotten  in  marriage,  I  then  give  and  bequeath  the  said   £1666  I3s.  4d.  to 

*  such  child  or  to  such  children,  to  each  their  just  and  equal  proportion  thereof, 
'share  and  share  alike;  but  in  case  the  said  Ma;i^dalen  McGillivray  shall  die, 
^*  leaving  alive  no  children  or  child  lawfully  begotten  in  marriage,  I  then  and  on 
'*  that  contingency  will  and  direct  that  the  sum  of  £1000  part  and  parcel  of  the 
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<^  aforesaid  sum  of  £1666  ISs.  4d,  shall  belong  to  and  form  part  of  my  residaarj 
"  estate,  and  shall  be  as  sach,  the  property  of  my  residuary  legatees,  hereinafter 
"  named,  and  the  remainder  of  the  sum  aforesaid  o/£1666  13«.  4d.,  shall  hehy 
**  her  disposed  of  fcy  will  as  she  may  think  proper." 

The  declaration  contained  an  allegation  that  at  the  time  of  the  institution  of 
the  action  plaintiff  was  fifty-five  years  of  age,  and  that  it  was  not  possible  in  the 
course  of  nature  that  she  should  have  children.  5  L.  C.  Rep.,  p.  301,  JdcGiUi- 
vray  vs.  Gerard^  curator.  S.  C.  Montreal ;  Day,  Vanfelson,  J. ;  Smith,  J.,  dis- 
senting. 

Disinheritance. 

Held,  In  an  action  by  a  son  to  set  aside  his  father's  will  by  which  so  small 
a  sum  was  bequeathed  to  him  that  it  amounted  to  dbinheriting  him,  that  such 
an  action  could  not  be  maintained  unless  on  proof  that  the  aversion  of  the  testa- 
tator  was  without  cause,  and  amounted  to  insanity.  Action  dismissed.  Phillips 
vs.  Anderson,     S.  C.  Montreal ;  Cond.  Rep.,  p.  71. 

Droit  D'ainesse. 

Held,  1.  That  the  droit  d'ainesse  in  a  testamentary  succession  cannot  exist 
except  in  the  case  where  it  is  made  the  object  of  a  special  legacy. 

2.  That  in  the  case  submitted,  the  will,  containing  a  substitution,  such  droit 
d'ainesse  bequeathed  to  the  eldest  of  the  children  charged  with  the  substitution, 
and  by  him  accepted,  not  having  been  bequeathed  to  the  eldest  of  those  called 
to  the  substitution,  (les  appelltSj)  cannot  be  claimed  in  the  subdivision  betiteen 
them. 

3.  That  if  such  right  could  Ife  so  claimed  in  such  subdivision,  it  oould  only 
be  on  the  eldest  son  taking  the  quality  of  heir  of  the  party  charged  with  the 
substitution,  his  father  and  mother;  but  in  the  present  case  the  eldest  son  bar- 
ing renounced  the  succession  of  his  mother,  could  not  acquire,  and  consequentlj 
could  not  transmit  such  droit  d'ainesse,  3  L.  C.  Rep.,  p.  161,  DeBdkfeuille 
vs.  DeBelleftuille  et  al,     S.  C.  Montreal;  Day,  Smith,  Mondelet,  J. 

Held,  1.  That  in  matters  of  testamentary  successions,  the  droit  d^ainessein 
the  partition  of  bien  nobles  can  only  exist  in  virtue  of  a  specific  provision. 

2.  That,  in  the  case  submitted,  a  clause  in  the  will  to  the  effect  that  the  sar- 
plus  of  the  biens  nobler  shall  be  divided  between  the  testator's  two  children  in 
such  a  way  as  to  give  the  elder  two-thirds  and  the  younger  one-third,  according 
,to  the  law  of  fiefs  ^  charging  them  nevertheless  with  the  payment  of  the  debts  in 
proportion  to  their  legacies,  the  whole  subject  to  an  entail  {substitution)  does  not 
contain  a  legacy  of  a  droit  d'ainesse,  and  cannot  give  rise  to  the  exercise  oftlitt 
right  by  any  of  the  parties  claiming  under  the  entail.  4  L.  C.  Rep.,  p.  3B4, 
Globtnski  es  qualite  vs.  Laviolette  et  al.  In  Appeal ;  Panet,  Aylwin,  Meredith, 
Caron,  J. 

Executor, 

Held,  That  all  joint  executors  who  have  acted,  must,  in  an  action  of  account 
against  them,  be  made  parties  to  the  suit,  and  be  jointly  sammoned  as  saclL 
Dame  vs.  Grey.     K.  B.  Q.  1812. 
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Held,  That  if  a  testator  directs  his  executor  to  pay  his  debts,  an  action  may 
)e  maintained  against  him  by  a  creditor  of  the  estate.  Bemier  ts.  Bossi,  K. 
B.  Q.  1819. 

So  also  in  Jffland  vs.  Wilson.     K.  B.  Q.  1820. 

Held,  That  the  heir  at  law  can  maintain  an  action  of  account  against  the  exe. 
sator  of  the  will  of  his  ancestor.     McLean  vs.  McCord,     K.  B.  Q.  1820. 

Held,  That  if  the  legal  interest  of  a  deceased  husband  in  a  note,  is  vested  in 
he  executor,  his  widow,  though  commune  en  hiens^  cannot  sue  alone.  Coupeau 
rs.  Chamberlain,     K.  B.  Q.  1818. 

Held,  That  a  widow  commune  en  hiens  and  executrix  of  her  husband's  will 
3an  support  an  action  for  a  dette  mohiliaire  due  to  the  communauU.  Drouin 
ro.  Beauhien.  ,  K.  B.  Q.  1820. 

Held,  That  an  executor,  if  he  sells  the  estate  of  the  testator,  may  warrant  the 
title  in  his  pwn  name.     Messan  vs.  Gauvreau,     K.  B.  Q.  1821. 

Held,  In  an  action  by  a  minor,  that  where  an  executor,  with  powers  beyond 
the  year  and  a  day,  has  become  insolvent  and  is  making  away  with  the  estate, 
the  court  will  deprive  him  of  the  control  of  the  property,  and  oust  him  from  his 
office. 

2.  The  court  has  no  power  to  appoint  a  receiver  or  sequestrator  to  administer 
or  manage  the  estate.  3^1*.  C.  Kcp.,  p.  7A,  Mcintosh  et  al,  vs.  Dease.  S.  C. 
Montreal ;  Day,  Smith,  Mondelet,  J. 

Senible,  That  an  hypothecary  action  cannot  be  brought  by  executors.  1  L. 
3.  Hep.,  p.  143,  Dnchesnay  et  al,  vs.  Bedard  d'  Boisxcau  Inter, 

Held,  1.  That  hypothecation  is  only  created  on  the  property  of  an  executor 
Tom  the  time  of  his  acceptance  by  authentic  a^te  of  the  executorship.  Will 
lated  1815,  registered  1849. 

2.  That  the  acceptance  must  be  registered  to  enable  a  party  claiming  under 
he  will  to  rank  by  privilege  on  the  estate  of  the  executor  over  a  mortgage  credi- 
or  whose  claim  was  registered  in  1848.  3  L.  C.  Rep.,  p.  440,  David  vs.  Hai/s^ 
md  Hai/s  et  al,  0pp.     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  That  a  mortgage  on  the  lands  of  an  executor. does  not  date  from  the 
registration  of  the  will,  but  from  the  registration  of  an  authentic  acte  showing 
hat  he  has  accepted  the  executorship.  9  L.  C.  Kep.,  p.  7,  Lamothc  vs.  Hutch- 
ns,  and  0pp.     S.  C.  Montreal ;  Day,  J. 

Held,  1.  That  it  is  not  competent  for  one  of  two  joint  executors  to  bring  an 
Lction  without  the  consent  of  his  co-executor. 

2.  That  in  case  such  executor  could  proceed  without  the  concurrence  of  his 
jo^xecutor,  he  must  do  so  in  his  own  name  alone.  4  L.  C.  Rep.,  p.  103,  Clement 
*t  al.  vs.  GeeVj  and  Pettis,  plaintiff  en  desaveu,  and  Drummond  et  al.,  defendants 
m  desaveu.     S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Same  case,  Cond.  Rep.,  p.  23. 

Held,  That  during  the  pendency  of  an  action  to  account  against  an  executor, 
;he  court  will  order  an  alimentary  allowance  to  bo  paid  to  plaintiffs,  the  heirs  of 
he  testator,  notwithstanding  the  declaration  of  the  executor  that  he  has  no  funds 
n  his  hands,  in  consideration  of  the  length  of  time  (sixteen  years)  elapsed  since 
h%  death  of  the  testator,  and  that  the  legacies  were  for  aliment.     4  L.  C.  Rep., 
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p.  127,  Hart  et  ah  vs.  Mohan  et  ah  S.  C.  Montreal ;  Smith,  Yanielscmi  Mon- 
delet,  J. 

Held,  That,  in  the  case  submitted,  the  action  was  rightly  brought,  although  one 
of  the  plaintiffs,  who  sued  as  executrix,  under  a  will  made  in  Ireland,  did  not 
allege  in  her  declaration  that  by  the  law  of  Ireland  an  action  acorued  to  her  as 
such  executrix.  10  L.  C.  Rt'p.,  p.  350,  Grainier  et  ah,  App.,  Parke,  Kesp. 
In  Appeal :  Aylwin,  Mondelet,  Badgley,  J. ;  Lafontaine,  C.  J.,  and  Duval,  J., 
dissenting. 

Held,  That  the  administration  of  a  testamentary  executor  is  a  mandate  of  a 
private  character  which  can  only  be  delegated  by  a  testator,  and  is  npt  a  trust  of 
a  public  nature  which  can  be  imposed  by  a  judge.  1  Bev.  de  Jur.,  p.  169i 
Gugy,  App.,  Gilmor,  Resp.  In  Appeal :  RoUand,  Mondelet,  Day,  Qairdner,  J. 
1845. 

Held,  A  claim  of  a  legacy  by  privilege  of  hypoth^ua  by  an  ante-pnptial  con- 
tract, against  a  fund  in  the  hands  of  the  sheriff,  the  proceeds  of  a  sale  under  exe- 
cution of  real  estate  belonging  to  the  husband  who  was  the  sole  executor  and 
residuary  legatee  of  his  wife,  was  dismissed,  it  not  appearing  that  the  fund  was 
the  produce  of  any  portion  of  the  property  included  in  the  marriage  contract,  br 
that  the  legatee  had  any  right  of  priority  to  a  judgment  creditor.  2  Rev.  de 
Jur.,  p.  474,  Smith,  App.,  Brawn,  Resp.     In  the  Privy  Council,  1837. 

Exeoutob's  Acoount. 

See  Action  to  account.    See  Sxeoutor. 

Held,  That  executors  of  a  will  who  have  not,  by  its  terms,  control  over  immo- 
vables, cannot  intervene  to  take  up  the  instance  in  a  petitory  action,  the  plaintiff 
being  dead.  Intervention  dismissed.  Ball  vs.  Lamhe,  and  Scriver  et  ah,  Inter. 
S.  C.  Montreal ;  Cond.  Rep.,  p.  36. 

HOLOQRAPH. 

A  testator  possessed,  at  the  time  of  his  decease,  of  property  belonging  to  the 
succession  of  his  wife,  deceased,  by  a  holographic  will,  bequeathes  all  the  property 
of  which  he  might  die  seized  to  his  heirs  and  legatees,  who  were  also  his 
wife's  heirs,  under  the  penalty,  if  any  of  them  contested  his  will,  thai  their  sliare 
in  his  succession  should  be  forfeited.  In  the  making  of  such  partition  he 
directs  his  executors  to  act  for  some  of  the  legatees  who  were  minors,  and  for 

» 

another  who  was  married,  without  the  authority  of  her  husband  for  that  purpose 
being  requisite,  and  whose  share  they  should  administer  during  the  husband's 
life,  paying  her  the  rents,  &c. 

Held,  1.  That  the  will  was  valid,  but  that  its  dispositions  could  only  ^ 
carried  into  effect  so  far  as  they  affect  the  succession  of  the  testatpr,  and  that  they 
could  not  in  any  manner  apply  to  the  succession  of  the  testator's  wife,  of  which 
his  legatees  were  the-  heirs,  and  of  which  they  were  in  law  seized  from  the  day 
of  her  death,  and  that  one  of  the  executors  having  renounced  the  executiooof  the 
will,  the  other  had  saisine  of  the  testator's  succession,  to  carry  his  will  into  effect 

2.  In  an  action  against  several  heirs,  it  is  not  a  valid  objection  that  all  of  them 
were  not  originally  made  defendants,  if,  in  the  progress  of  the  suit,  they  lurre  been 


•  WILL,  425 

made  parties  by  an  interloontory  judgment  of  the  oonrt.     Staart^a  Bep.,  p.  3M, 
Viger  et  ux.y  App.,  Pothier^  Resp.     In  Appeal,  1830. 

Holograph — Notary. 

Held,  1.  That  if  a  paper  writing,  contained  in  a  sealed  envelope,  purporting 
to  contain  a  holograph  will,  be  opened  by  a  notary  public  and  retained  by  him 
after  the  decease  of  the  testator,  such  notary  cannot  keep  it  of  record  in  his  office 
but  must  produce  the  same  before  a  judge  that  probate  may  be  made,  and  the 
will  is  then  to  remain  deposited  with  the  records  of  the  Court  of  Kiug's  Bench. 

2.  A  notary  public  has  no  authority  to  unseal  a  holograph  will  unless  in  the 
presence,  and  by  the  order,  of  a  judge. 

3.  A  holograph  will  of  personal  and  movable  property  is  valid  by  the  law  of 
England,  and  probate  may  be  made  thereof  according  to  the  Provincial  statute, 
4l8t  Greo.  3,  c.  4.  Stuart's  Eep.,  p.  60,  Ex  parte  Grant  et  aL  vs.  Planti, 
Notary.     K.  B.  Q.  1811. 

Held,  That  it  is  essential  to  the  validity  of  a  devise  of  real  estate  that  the 
holograph  will,  in  which  it  is  contained,  should  be  entirely  written  by  the  testa- 
tor, and  closed  by  his  signature.  Stuart's  Rep.,  p.  327,  Caldwell^  -^PP*;  ^^'  Atty- 
Gm,  pro  Rege.    In  Appeal,  1828. 

• 
In  favob  of  Wifb, 

Held,  That  a  will  by  a  husband  to  his  wife,  after  the  passing  of  the  14th 
Geo.  3,  c.  83,  is  valid.    Des  Islet  vs.  Dupuis.    K.  B.  Q.  1821. 

Inventory. 

Held,  That  where  a  testatrix  bequeathed  all  her  property  to  her  husband  en 
pleine  propriiti,  exempting  him  from  making  an  inventory,  but  on  condition  that 
he  does  not  remarry,  in  which  case  he  is  bound  to  account  to  the  heirs ;  the  order 
of  a  circuit  judge  that  an  inventory  shall  be  made  before  taking  off  the  seals, 
which  have  been  affixed  at  the  instance  of  the  heirs,  is  a  prudent  judgment  con- 
sistent with  the  interests  of  all  parties  and  not  to  be  disturbed.  3  L.  G.  Bep., 
p.^  435,  Ex  parte  Cardinal  and  Belingey  tutor.  S.  C.  Montreal  (Weekly  Ses- 
sions) I  Day,  Smith,  Yanfelson,  J. 

Leqaot. 

Held,  1.  That  a  bequest  of  a  farm  with  all  the  stock,  implements  and  cattle, 
is  a  special  legacy,  and  that  to  charge  such  legatee  with  the  payment  of  debts  of 
the  testator,  the  plaintiff  must  prove  that  the  testator  had  no  other  estate  or 
effects. 

2.  In  the  absence  of  such  proof,  parol  evidence  of  a  promise  by  the  l^tee  to 
pay  the  debt  sued  for,  is  inadmissible.  1  Jurist,  p.  286,  McMartin  vs.  Gareau. 
S.  C.  Montreal ;  Day,  Smith,  Mondelet,  J. 

Held,  1.  That  a  legacy  by  a  father  to  his  daughter  conditioned  upon  her  not 
doing  certain  things  is  forfeited  by  her  doing  such  things. 

2.  That  it  is  a  fatal  variance  to  allege  in  a  declaration  an  absolute  l^acy  when 


426  '  WILL. 

it  was  only  conditional  as  above  mentioned.     2  Jurist,  p.  91,  Freligh  vs.  Sey- 
mour.     S.  C.  Montreal ;  Day,  Mondelet,  Chabot,  J. 

■ 

LeQAOY — FiDEI-COMMIS. 

On  a  bequest  by  a  testator  of  real  estate  to  his  wife  during  her  natural  life 
and  after  her  decease  to  the  testator's  son,  George,  during  his  natural  life,  and 
after  his  decease,  or  if  he  and  testator's  wife  should  both  have  died  before  the 
testator,  then  to  the  eldest  son  of  the  body  of  said  (}eorge,  la?rfully  begotten,  and 
the  heirs  of  the  body  of  such  eldest  son,  and  in  default  of  mch  issue,  to  the 
second,  third,  fourth,  and  all  and  every  other  son  or  sons  of  the  said  George, 
one  after  another,  by  priority  of  birth,  and  to  the  children  of  such  sons ;  the 
elder  of  such  sons  and  his  heirs  always  preferred  to  a  younger  son,  and  in  default 
of  such  male  issue,  a  similar  bequest  to  the  daughters  : 

Held,  That  the  eldest  son  of  George  'having  survived  him  and  the  testator's 
wife,  took  the  said  bequest  in  full  property  without  being  charged  with  znjfideu 
commis  or  trust  in  favor  either  of  his  children  or  of  his  brothers  and  sisters,  who 
could  have  claimed  the  said  bequest  only  conditionally,  and  in  default  of  the  eld- 
est son  taking  the  bequest.  8  L.  C.  Rep.,  p.  481,  Flatty  App.,  Charpaitier, 
Resp.  In  Appeal :  Lafontaine,  C.  J.,  Duval,  Caron,  J. ;  Aylwin,  J.,  dissenting. 

Legacy — Interest. 

A  testator  bequeathed  to  his  son  William  and  his  heirs  male  for  ever,  so  far 
as  the  laws  of  the  Province  would  permit,  one-lialf  of  a  specified  farm  described, 
and  the  other  half  to  Duncan,  another  son,  and  his  lavrful  male  heirs  for  ever, 
naming  the  two  his  universal  legatees,  giving  the  share  of  the  one  dying  without 
lawful  issue  to  the  survivor,  and,  after  enumerating  the  moneys  belonging  to  Iiim, 
bequeathes  ^^  to  Jane  Mcintosh,  Church  street,  Inverness,  the  sum  of  £50 
*''"  sterling  out  of  the  above  moneys,  annually,  during  her  natural  life,  which  my 
"  executors  will  regularly  transmit  to  her." 

The  will  was  not  registered.  William  died  without  issue  before  Duncan,  and 
the  real  estate  of  Duncan,  also  deceased,  being  brought  to  sale,  Jane  Mcintosh 
fylcil  an  opposition  d  fin  de  conseroer,  claiming  the  proceeds  as  having  a  mort- 
gage under  the  will  for  payment  of  the  arrears  of  the  £50  bequeathed  to  her. 

On  contestation  by  the  defendant,  widow  of  Duncan,  and  tutrix  to  a  minor  cbild, 
issue  of  her  marriage  with  Duncan,  and  by  two  chirographary  creditors : 

Held,  1.  That^Ae  contestants  having  alleged  the  death  of  Jane  Mcintosh  pre- 
vious to  the  death  of  the  testator,  and  that  the  legacy  thereby  lapsed,  were  boaod 
to  prove  this  allegation. 

2.  That  the  bequest  to  Jane  was  a  general  legacy  chargeable  upon  the  estate 
generally,  and  not  a  particular  l^acy. 

3.  That  no  interest  could  accrue  on  this  l^cy  before  a  demande  judiM^ 
was  made. 

4.  That  no  mortgage  existed,  in  favor  of  the  opposant,  on  the  real  estate  sold. 
10  L.  C.  Rep.,  p.  79,  Bonacina  vs.  Bonacina  and  Mcintosh^  0pp.  S.  C  Mon- 
treal ;  Monk,  J.     The  first  point  was  reversed  in  Appeal 
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Held,  That  a  bequest  by  will  of  a  farm  to  be  held  by  the  male  heirs  of  the 
testator's  family  in  manner  thereinafter  limited,  and  then  giving  one  half  to  Wil- 
liam and  his  la?rfal  male  heirs,  and  in  the  event  of  William  and  Duncan  dying 
without  lawful  heir  or  issue,  giving  the  share  of  him  so  dying  to  the  surviyor ; 
and  if  both  should  die  without  lawful  issue,  giving  the  farm  to  Sophia  Mcintosh 
and  to  her  eldest  son  on  taking  the  name  of  Mcintosh,  and  to  prevent  all  mis- 
construction declaring  that  the  eldest  son  of  William,  and  the  eldest  son  of  Dun- 
can, and  no  other,  could  inherit  the  farm,  does  not  constitute  a  bequest  to  the 
eldest  son  of  Sophia  Mcintosh,  Duncan  dying  leaving  no  son  and  only  a  daugh- 
ter^ and  William  dying  without  issue.  3  Jurist,  p.  80,  Bonacina  vs.  Bonacina^ 
and  Gunlackj  tutor,  0pp.     S.  C.  Montreal ;  Mondelet,  J. 

Legacy  in  Teust. 

Held,  1.  That  a  bequest  in  trust  is  valid  in  Lower  Canada. 

2.  That  it  is  not  necessary  in  a  will  that  the  words  lu  et  relu  be  expressed,  if 
it  be  apparent,  by  the  context,  that  the  formality  was  observed. 

3.  That  in  this  case  the  respondent  having  taken  possession  of  the  estate  of 
the  testator,  under  the  will  apppointing  him  executor,  the  appellant,  heiress  at 
law  of  the  testator,  could  not  claim  the  estate  by  reason  of  the  respondent  having 
so  taken  possession  without  a  previous  demand  en  delivrance  de  legs ;  and  that 
such  a  demand  by  the  executor,  made  more  than  a  year  after  the  testator's  death 
was  properly  made.  5  L.  C.  Rep.,  p.  492,  Freligh^  -^.pp.,  Seymour^  Rcsp.  In 
Appeal :  'Aylwin,  Duval,  Caron,  Meredith,  J. 

See  Leqaoy,  Fidei  Commis. 

Leqact  to  Confessor. 

• 

.    Held,  1.  That  a  confessor  may  receive  a  les:!:acy  from  his  penitent. 

2.  That  any  disabilities  which  may  have  existed  with  regard  to  the  confessor 
in  such  case,  under  the  old  French  law,  have  been  removed  by  the  41st  Geo.  3, 
c.  4.  11  L.  C.  Rep.,  p.  119,  Harper  vs.  Billodeau,  S.  C.  Quebec  j  Tasche- 
reau,  J. 

Legacy — Usufruct. 

A  wife,  separated  as  to  property  from  her  husband,  makes  a  legacy  to  her  hus- 
band of  all  her  property,  "  pour  cependent  n*en  pouvoir  disposer  en  plein  pro- 
"  pri^t^,  qu'en  faveur  de  leurs  deux  enfans,  lui  laissant  ndanmoins  le  pouvoir  de 
"  les  avantager  tr^  in^galement,  et  de  la  mani6re  qu'il  croira  et  jugcra  conven- 
"  able/*  and  constituting  the  husband  her  universal  legatee  : 

After  the  death  of  his  wife,  the  husband  makes  to  his  son,  the  defendant,  a 
donation  entre  vifs  of  three  immovables,  two  of  which  were  conquits,  and  also  of 
certain  movables,  and  by  his  last  will  confirms  this  donation,  and  bequeathes  to 
him  all  the  other  property  "  which  may  belong  to  him  at  the  day  of  his  death." 

Query  J  1.  Whether  this  will  and  donation  include  the  property  of  the  wife, 
although  no  mention  is  made  of  such  property  ? 

2.  Whether  the  legacy  of  the  wife  was  of  the  proprUti  or  only  of  the  usufruct  f 
1  Rev.  de  Jar.,  p.  140,  Marqtiet  et  itx,  vs.  Marcile.    Q.  B.  Montreal,  1845. 
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Leqaot — "Universal. 

Held,  1.  That  a  uniyersal  legatee  cannot  refase  to  pay  a  partioolar  l^aoy  upon 
pretext  of  the  insufficiency  of  the  movable  property,  if  he  has  not  rendered  an 
account  of  the  estate  and  offered  to  give  up  the  same. 

2.  That  he  may  in  such  case  be  condemned  to  such  payment  individuaUy  and 
in  his  own  name.  3  L.  C.  Rep.,  p.  133,  Lenoir  vs.  Hamdin  et  al.  S.  C. 
Montreal ;  Smith,  Yanfelson,  J. 

Held,  That  legatees  cannot  bring  an  action  against  a  third  party,  purchaser 
from  the  universal  legatee  of  real  estate  included  in  the  will,  although  the  pur- 
chaser be  charged  by  his  deed  to  pay  them,  there  being  no  privity  of  contract 

Query  f  Whether  several  legatees  can  join  in  the  same  action  as  plaintiffs.  3 
Rev.  de  Jur.,  p.  250,  Bxxinford  et  ah  vs.  Clarke  et  ah     Q.  B.  Montreal,  1848. 

Held,  That  an  action  against  a  Ugataire  universel  is  good  without  an  aver- 
ment that  he  is  sole  ligataire.  It  is  the  business  of  the  defendant,  if  there  be 
another,  to  plead  the  fact.     Oagnon  vs.  Pagi,     K.  B.  Q.  1818. 

LitolTIME. 

Held,  That  where  a  will  exists,  a  demande  en  Ugitime  is  thereby  excluded.  1 
Jurist,  p.  163^  Quentin  vs.  Girard  et  ux.  S.  C.  Montreal ;  Day,  Mondelet, 
Chabot,  J. 

Probate. 

Held,  1.  That  a  judge  of  the  Superior  Court  at  Montreal  has  no  jurisdiction 
either  to  receive  the  affidavits  of  the  subscribing  witnesses  to  a  will,  or  to  grant 
probate  thereof,  it  appearing  that  the  testator  died  in  another  district. 

2.  That  application  must  be  made  to  a  judge  or  to  the  prothonotary  of  the 
court  within  the  limits  of  its  jurisdiction.  10  L.  C.  Rep.,  p.  451,  Ex  parte 
Sweet,    S.  C.  Montreal ;  Smith,  J. 

Publication  of. 

Held,  That  the  want  of  publication  and  insinuation  of  a  will,  cannot  be  op- 
posed to  the  possessor  ammo  domini  suing  en  homage^  nor  by  a  party  deriving 
title  under  the  will.  1  Jurist,  p.  137,  DevogaUj  App.,  Watsanf  Resp.  In  Ap- 
peal :  Lafontaine,  C.  J.,  Aylwin,  Duval,  Caron,  J. 

Reqistbation  of. 

Held,  That  under  the  registry  ordinance  4th  Vict.,  c.  30,  all  wills  "  made  and 
"published  "  previous  to  the  31st  December,  1841,  must  be  registered  to  enable 
the  legatees  to  rank  according  to  the  date  of  mortgage  as  against  other  registered 
mortgages.  1  L.  C.  Rep.,  p.  435,  Duchetnay  vs.  Bedard^  and  Opps.  S.  t. 
Quebec;  Bowen,  C.  J.,  Duval,  Meredith,  J. 

Held,  That  no  hypoihlque  attaches  to  the  property  of  an  executor  by  re**'" 
of  the  registration  of  the  will.  2  Jurist,  p.  278,  Lamoihe  vs.  i2t>M,  and  diters 
0pp.     S.  C.  Montreal ;  Day,  J. 
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Reyooation  op. 

Held,  That  the  birth  of  a  posthumous  child  rerokes  the  will  of  its  father  par- 
tially.    Stuart's  Bep.,  p.  103,  Eanna  vs.  Hanna,     K.  B.  Q.  1816. 

Held,  That  a  testator  may  revoke  a  will  by  any  writing  signed  by  him ; 
BQoh  writing  need  not  be  written  by  him  nor  possess  the  formalities  of  a  will.  1 
Jurist,  p.  88,  FUher  tb.  Fisher.    S.  C.  Montreal  \  Smith,  Mondelet,  Chabot^  J. 

Bight  op  Third  Party. 

Held,  That  a  debtor  sued  by  the  heir  of  his  creditor  cannot  set  up  against 
such  demand  the  bequest  of  the  debt  by  the  creditor  to  a  third  party,  notwith- 
standing notice  to  the  defendant  by  the  executor  that  he  would  demand  such 
bequest.  3  L.  C.  Bep.,  p.  145,  Denetm  vs.  Frothingham,  S.  C.  Montreal ; 
Day,  Smith,  Mondelet,  J. 

Substitution. 

Where  A  bequeathed  property  to  B  with  substitution  at  B's  death  in  favor 
of  his  eldest  son,  who  died  without  isbue  before  B  : 

Held,  1.  That  B's  surviving  son,  though  second  in  point  of  birth,  was 
entitled  to  claim  under  the  substitution  as  the  eldest  son. 

2.  That  a  sale  of  the  property  in  question  by  B  and  his  deceased  eldest  son 
was  null  and  void  quoad  the  claim  of  the  surviving  son  of  B  under  the  substitu- 
tion, the  substitution  not  being  open  until  the  death  of  B.  9  L.  C.  Bep.,  p.  23, 
McCarthy^  -A^PP-i  Sart^  Besp.  In  Appeal :  Lafontaine,  C.  J.,  Aylwin,  Duval, 
Garon„  J. 

Same  case,  3  Jurist,  p.  28.* 

Held,  That  the  sale  of  real  estate  substituted,  cannot  be  opposed  so  long  as 
the  substitution  is  not  open.  4  Jurist,  p.  358,  Trust  and  Loan  Company  of 
Upper  Canada  vs.  Vadehoncceur^  and  VadehoncoeuTj  Opp,  S.  C.  Montreal ; 
Berthelot,  J. 

Suggestion — Incapacity. 

Held,  In  an  action  to  set  aside  a  will  for  suggestion  and  incapacity  by  reason 
of  unsoundness  of  mind,  that  clear  proof  is  necessary  of  the  facts  alleged,  and  that 
where  the  evidence  is  contradictory,  the  presumption  is  always  in  &vor  of  the  tes- 
tator. Action  dismissed.  Clarice  vs.  Clarke  et  al,  S.  C.  Montreal ;  Cond.  Bep., 
p.  20. 

To  Bastard. 

Held,  1.  That  a  devise  to  a  bastard,  adulteriny  not  competent  by  the  French 
law,  when  the  will  was  made  or  when  the  divisor  died,  to  accept  such  bequest,  is 
good  and  valid  if  it  be  a  conditional  one,  as  a  suhstitution^  and  if  at  the  period 
when  the  entail  took  place  (d  Vouverture  de  la  substitution)  the  disqualification  of 
the  devisor  has  been  removed.  (42nd  Qef^  3,  c.  6.) 

2.  That  executors  have  no  quality  to  make  a  reprise  d^instance  if  such  will 
relates  to  real  property.  2  Llev.  de  Jur.,  p.  1,  Hamilton  et  al,,  A  pp.,  Prender- 
leaihf  Besp.    In  Appeal,  1845. 
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Will — Form  op. 

Held,  That  a  will  executed  by  a  notary  in  presence  of  two  witnesses,  one  of 
them  under  the  age  of  twenty,  is  not  valid  as  a  notarial  will,  but  is  valid  accord- 
ing to  the  English  law,  followed  in  that  respect  in  Lower  Canada,  the  notary  and 
witnesses  being  considered  as  sufficient  witnesses  for  the  attestation  of  the  will* 
7  L.  C.  Bep.,  p.  277,  Lambert,  -^PP'i  Gauvreau  et  ux.,Besp.  In  Appeal ;  La- 
fontaine,  G.  J.,  Duval,  Caron,  J. 

Same  case,  1  Jurist,  p.  206. 

Held,  1.  That  a  notary  who  receives  a  testament  soUnnd  is  not  bound  to 
mention  that  he  wrote  the  will. 

2.  That  a  person  prohibited  from  alienation  during  his  life,  may  alienate  by 
will.     3  Jurist,  p.  48,  Bouras$a  vs.  BedarcL    8.  C.  Montreal ;  Smith,  J. 

Held,  That  the  absence  of  express  mention  that  the  witnesses  were  present  at 
the  reading  of  a  testament  Molennel  does  not  render  the  testament  null,  if  it  ap- 
pears by  terms  equivalent  to  have  been  so  read.  5  Jurist,  p.  255,  Duh6  et  ux. 
vs.  Charron  dit  Ducharme.     S.  C.  Montreal ;  Smith,  Yanfelson,  Mondelet,  J. 

The  Quebec  Act  having  provided  that  every  owner  of  lands,  goods,  or  credits, 
who  has  a  right  to  alienate  the  said  lands,  goods,  or  chattels,  in  his  or  her  life- 
time, may  devise  or  bequeath  the  same  at  his  or  her  death,  according  to  the 
laws  of  Canada,  or  according  to  the  forms  prescribed  by  the  laws  of  England  : 

Held,  That  a  will  invalid  according  to  the  French  law,  and  not  executed  accord- 
ing to  the  statute  of  frauds,  so  as  to  pass  freehold  lands  in  England,  will  not 
pass  lands  in  Canada,  although  it  would  pass  copyhold  or  leasehold  property  in 
England.  Stuart's  Rep.,  p.  581,  Meiklefohn,  App.  The  Atty.-Gen.  and  Sir 
John  CaldweUy  Kesp.     In  the  Privy  Council,  1834. 

Generally. 

Held,  That  a  clause  in  a  will  that  the  usufruct  of  certain  property  left  to  the 
testator's  wife,  should  become  null  and  void  on  her  re-marriage,  is  not  contra 
honoB  moreSy  and  will  be  enforced.  1  L.  C.  Rep.,  p.  102,  Torsyth  et  al,  vs.  WU- 
liam^,     S.  C.  Montreal ;  Day,  Smith,  Yanfelson,  J. 

Held,  1.  That  the  clause  in  a  will,  that  the  testatrix  was  sained*  entendement, 
is  matter  of  style  merely,  and  may  be  contradicted  by  evidence. 

2.  That  the  notary  is  not  bound  to  write  the  original  will  with  his  own  hanl^ 
1  L.  C.  Rep.,  p.  11,  Clarke  vs.  Clarke  et  al  S.  C.  Montreal ;  Smith,  Vanfelson, 
Mondelet,  J. 

Hold,  That  a  devise  by  a  husband  of  his  wife's  share  in  the  communauti,  on 
charge  of  paying  her  a  life  rent  is  valid,  if  she  accept  the  condition  annexed 
to  such  devise.  3  L.  C.  Rep.,  p.  45,  72by  vs.  Gagnon,  In  Appeal :  Stuart,  C. 
J.,  Panet,  Aylwin,  J.;  RuUand,  J.,  dissenting. 

Testament  Faux.    See  Inscription  pe  Faux. 

Op  immovables  by  minor,  mvaM.  See  Action  Petitoire,  Tradition' 
9  L.  C.  Rep.,  p.  385. 

Foreign  Letters  op  Administration,  Effect  of.  See  Bills  and  NotbS; 
Prescription. 
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Unlimited  power  in.    See  Donation.  L^time. 
Executors,  Action  against.    See  Bills  and  Notes  to  absentee. 


WRIT. 

Return  of,  before  return  day..    See  Capias,  Affidavit. 
Irregularity  in.     See  Certiorari,  Writ,  Return. 
Service  op  original,  valid.  *    See  Writ  op  possession.      See  Decret, 
Writ  of  Possession. 

To  call  in  Garant,    See  Garantie,  Divisibility  of. 
Form  of.    See  Landlord  and  Tenant,  Form  of  Writ. 
Language  of.    See     "  "  "  " 
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SUMMARY  OP  THE  JTHMSMEXT  ON  THE  QUESTIONS 
SUBMITTED  BY  THE  ATTORNEY  GENERAL. 

Cbss  kt  Rkttss. 

1  &  2.  (1)— Under  tiie  Cutom  of  Paris,  the  efEBet  of  the  feudal  oontnet, 
whether  bj  sabinfeiidatioD,  or  aeoauoNoi/,  was  to  diTide  the  eaUle  between  the 
ntiffim  of  the  fit/ or  his  aiibfeiidalorj  or  teaaiit,  eeii«tfairr,  in  meh  manner  as 
id  retain,  in  the  Ibnner,  the  immediate  demesne,  domimimm  dirrctmmy  and  to  eon- 
fej  the  nsefnl  demense,  domimimm  utiUj  to  the  hitter.  ''  The  snbfeudatoiy  eonld 
"  diqKMe  of  his  oaeliil  demesne,  domimimm  utile,  and  eooTert  it  iniD  an  immedi- 
"  ate  demesne,  dtmimimm  dirteimmi:'    {*)  (2)  (Y.  3  &  4,  §  3.) 

3  &  4. — §  1.  The  immediate  demesne  oonasted  of  the  duties  or  dues,  ohli- 
gptiooB  or  redafomeetj  to  whieh  the  snhfeadatoiy  or  tenant,  ceiwttoirf,  was  sob- 
jeeted ;  the  nsefnl  demesne  eonsisted  of  the  prodaoe  of  the  land  or  thiiq^  sobin- 
ftodated  or  oooois^  Prerioos  to  the  sabinfeadation  or  accmMemeni,  both  the 
lunfiil  and  immediate  demesnes  were  united  in  fall  demesne  in  the  seignior.  (^) 

§  2.  Woods  and  waters  not  navigable  might  form  part  of  the  useful  demesne. 
(For  the  affirmative,  11,  for  the  negative,  1.)  t 

§  3.  The  subfeudaioiy,  in  like  manner,  before  his  infeudation  or  accem$ememt 
had  the  full  demesne,  saving  the  rights  of  the  dominant  seignior,  and  also  re- 
tained an  immediate  demesne  over  what  he  had  himself  infeudated  or  accent. 
(P.  11,  A,  1.) 

5.^Under  the  Custom  of  Paris,  the  seignior  was  not  obliged  to  alienate  his 
lands  held  en  fie/  but  when  he  did  alienate  them,  subinfeudation  or  cuxememeni 

(I)  These  fifpires  correspond  with  ike  numbers  of  the  qaestions  and  answers. 
(1)  *  This  indicates  that  the  proposition  was  adopted  nnanlmonslj. 
t  F.  for  affirmatlrey- A.  against  it. 
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weie  of  the  essence  of  the  feadsl  system,  aooording  to  the  5l8t  article  of  theCu' 
torn  of  Paris.  (*) 

6. — The  6th  question,  ^'  was  it  necessary  to  render  sabinfendation  or  aceem- 
^^  ment  bmding  in  Canada,"  presenting  no  legal  point  for  decision,  this  Ccut 
abstains  from  an  answer  to  it.  (*) 

7. — The  intuition  of  the  French  Kings  was  to  promote  the  settlement  a^d  oil- 
tivation  of  the  lands  of  the  country ;  but  the  concession  of  lands  for  that  pnrpott 
was  not  made  obligatory  by  apy  law  anterior  to  the  arrU  of  the  6th  of  Jv^, 
1711,  (F.  8,  A.  4.) 

8. — The  concession  of  lands  to  settlers  for  cultivation,  was  rendered  obligatoij 
by  the  arrU  of  the  6th  of  July,  1711.  (*) 

9. — Before  the  cession  of  the  country,  the  laws  obliged  the  seigniors  to  gnat 
(jconcider)  their  lands,  on  demand,  at  a  rent  charge,  (Jk  tUre  de  redevanea),  mi 
this  obligation  limited  the  exercise  of  the  rights  of  the  seigniors  in  the  dii^osd 
of  their  lands.  (*) 

10. — §  1.  This  obligation  did  result  from  special  laws  affecting  Canada,  ptr- 
ticularly  the  arrU  of  the  6th  of  July,  1711.  (*) 

§  2.  The  obligation  to  concede  was  not  contained  generally  in  the  grants  of 
seigniories ;  but  it  was  stipulated  in  a  few  of  them.     (F.  8,  A.  4.) 

§  4.  It  extended  to  every  seigniory,  without  regard  to  the  motives  of  tk 
grant,  but  mi^t  be  controlled  by  a  special  derogation  in  the  royal  grant  to  the 
seignior.  (*) 

§  5.  The  arret  of  1711  applied  to  royal  grants  already  made  at  the  time  of 
its  promulgation,  as  well  as  to  those  made  subsequently.  (*) 

11  &  12. — The  laws  did  provide  means  for  compelling  seigniors  to  concede 
their  lands ;  the  governors  and  intendants  were  invested  with  the  necessary  pow- 
ers for  compelling  them,  in  cases  where  they  refused,  and  upon  comidaintB  to 
that  effect,  according  to  the  dispositions  of  the  arrU  of  the  6th  of  July,  1711, 
of  that  of  the  15th  of  March,  1732,  and  of  the  declaration  of  the  17th  of  Jdjt 
1743.  (*) 

13. — §  1.  The  rates  of  the  concession  of  lands  in  the  seigniories  were  not  regu- 
lated by  special  laws  nor  by  custom ;  (F.  10,  A.  2.) 

§  2.  Nevertheless,  whenever  the  governor  and  intendant  were  called  upon  to 
concede  upon  the  seignior's  refusal,  the  arrU  of  1711  decided  that  theconcessiim 
t<hould  be  made  "  upon  the  same  rights  as  imposed  upon  the  other  conceded  lands 
in  the  same  seigniories.''  (*) 

§  3.  The  grants  to  the  seigniors  did  not  r^ulate  the  act  of  conoessioD, 
except  in  four  of  those  which  have  come  to  the  knowledge  of  the  court.  (F.  10, 
A.  2.) 

§  4.  Upon  the  question  '*  were  the  concessions  to  be  made  at  an  annual  rent 
''  charge  (d  litre  de  redevaneei  annuelles)  only  ?  "  the  court  is  equally  divided. 
(F.  6,  A.  6.)    It  will  be  seen  further  on,  that  the  majority  of  the  court  agreed 
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to  this  proposition,  so  far  as  the  reservations  are  concerned,  with  one  exception  ; 
(No.  39,  §  1.  F.  7,  A.  5.)  This  explains  the  reason  why  the  court  did  not 
adopt  it  here  in  the  strongest  terms,  "  for  an  annual  rent  charge  only." 

§  5.  The  rate  of  dues  was  not  established  by  custom,  except  in  the  case  of  a 
concession  made  by  the  goyemor  and  the  intendant.  (C.  10,  A.  2.) 

14. — The  dues  varied  in  amount  at  the  promulgation  of  the  arrk  of  the 
6tli  of  July,  1711 ;  this  arrH  does  not  establish  any  fixed  rate ;  the  dues  have 
Tiried  since  the  promulgation  of  that  arritj  but  have  gradually  increased. 
(F  10,  A.  2.) 

16. — The  arrH  of  the  6th  of  July,  1711,  does  not  establish  any  fixed  rate, 
except  in  case  of  the  ref\&sal  of  the  seignior  to  concede.  (F.  10,  A.  2.) 

16.— §  1.  The  arrie  of  the  6th  of  July,  1711,  the  arrH  of  the  15th  of  March, 
1732,  and  the  declaration  of  the  17th  of  July,  1743,  were  in  force  at  the  time  of 
the  cession  of  the  country ;  (*) 

§  2.  And  these  laws  were  generally  observed  up  to  that  time.  (F.  11,  A.  1.) 

17. — §  1.  According  to  the  laws  of  the  country,  the  proprietors  of  fief 9  had 
the  full  and  entire  property  in  their  lands,  before  they  had  conceded  them.  (F. 
11,  A.  1.) 

§  2.  That  is  to  say,  that  the  useful  and  full  demesne  were  united  in  them. 
(F.  11,  A.  1.) 

§  3.  The  arrH  of  1711  required  seigniors  to  concede  without  exacting  a 
money  price  for  the  concession  (deniera  cPentrie).  The  arrH  of  1732  prohibited 
the  sale  of  wild  lands  {tares  en  boU  debout),  under  the  penalty  of  nullity.  (*) 

§  4.  The  seigniors  were  required  to  concede  at  a  rent  charge.  (F.  11,  A.  1.) 
.  §  5.  The  prohibition  to  exact  a  money  price  applied  only  to  uncleared  lands 
{terret  non  di/richies,)  (*) 

18, 19  &  20. — §  1.  In  so  far  as  those  laws  have  relation  to  the  tenure,  and 
regulated  the  essence  of  the  contract,  they  were  laws  of  public  policy,  {d^ordre 
public.)  (F.  7,  A.  5.) 

§  2.  Taking  them  in  that  sense,  individuals  could  not  contravene  them.  (F.  8, 
A.  ,4.) 

§  3.  Contracts  in  contravention  of  those  laws,  in  so  far  as  they  were  thus  of 
public  policy,  were  not  binding,  but  were  null,  (plenojure,)  (F.  8,  A.  4.) 

21. — Those  laws  were  in  force  at  the  passing  of  the  Seigniorial  Act  of  1854. 
(F.  9,  A.  3.) 

22. — ^Upon  the  question,  "  since  the  cession,  did  there  exist  a  tribunal  compe- 
''  tent  to  exercise  the  power  conferred  on  the  governor  and  intendant  by  the  arrH 
'^  of  the  6th  of  July,  1711,  relating  to  the  concession  of  seigniorial  lands,"  the 
court  is  equally  divided.  (F.  6,  A.  6.) 

23. — All  the  JUDICIARY  powers,  exercised  by  the  intendant  in  civil  matters, 
before  the  cession  of  the  country,  have  devolved  upon  the  civil  tribunals  of  the 
province.  (*) 
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24. — ^Theae  same  tribunals  were  competent  to  declare  the  nullity  of  contnota 
Bade  between  private  individuals  in  contravention  to  the  laws  above  mentioned. 
(F.  11,  A.  1.) 

25. — The  tenants  (cetmtaires)  to  whom  concessions  have  been  made,  since  the 
cession,  at  higher  rates  than  those  which  were  customary  before  that  time,  have 
no  right  to  be  relieved  from  the  excess  of  those  dues.     (F.  11,  A.  1.) 

Naviqabls  Riyebs. 

26. — Seigniors  had  no  other  rights  over  navigable  rivers  than  those  speeiaUjr 
pcmye^ed  to  them  by  their  grants,  provided  these  rights  were  not  inconsirtent  n^tii 
the  public  use  of  the  water  of  those  rivers,  which  is  inalienable  and  impreeoriftr 
ible.  (F.  11,  A.  1.) 

27. — §  1.  In  seigniories  bounded  by  a  navigable  river,  seigniors  ooold  law- 
fully reserve  to  themselves  the  right  of  fishing  therein,  or  impose  dues  on  ^bttk 
tenants  (censitaires)  for  the  exetoise  of  that  right,  when  the  right  of  fishing  in 
the  same  had  been  granted  to  them ;  but  they  could  not  make  the  reservatioo, 
or  impose  the  dues,  without  grant  and  as  seigniors  only.  (F.  11,  A.  1.) 

§  2.  Where  the  right  of  fishing  in  navigable  rivers  was  granted  to  seignion, 
the  tenants  (censitaires)  could  not  have  that  right  without  special  concession. 
(F.  11,  A.  1.) 

§  3.  The  rights  of  seigniors  in  tidal  navigable  rivers  over  the  spaoe  of  groond 
covered  and  uncovered  by  the  tide,  are  derived  from  special  grant,  and  without 
that,  extend  to  high  water  mark  only ;  in  navigable  rivers  not  subject  to  the  tidal 
flow,  the  rights  of  seigniors  extended  to  the  water  line,  saving  all  legal  servitudes, 
and  without  prejudice  to  the  special  grants  in  navigable  rivers  above  mentioned. 
(F.  11,  A.  1.) 

§  4.  The  mutation  of  beaches,  between  high  and  low  water  mark,  on  the  river 
St.  Lawrence,  or  in  other  navigable  rivers,  held  by  seigniors  by  virtue  of  gniltB, 
as  aforesaid,  and  conceded  by  them,  entities  seigniors  to  the  mutation  fine  (bcfa 
et  ventes)  in  the  same  cases  in  which  it  would  have  accrued  in  other  add. 
(F.  11,  A.  1.) 

Non-Navigable  Rivers. 

28. — §  1.  By  the  grant  of  the  fief  to  the  seignior,  he  became  proprietor  of 
the  non-navigable  rivers,  rivulets  and  other  running  waters,  which  passed  through 
or  were  wholly  or  in  part  within  the  fief ;  the  same  principle  applied  to  the  pro- 
perty in  such  rivers  and  rivulets  to  the  middle  of  the  stream.  It  is  also  in  virtoe 
of  the  same  grant,  that  he  became  proprietor  of  non-navigable  lakes  as  well  as  of 
ponds.  (F.  10,  A.  2.) 

§  2.  He  was  thus  proprietor  of  these  waters  in  manner  aforesaid,  as  hdooffag 
to  and  forming  a  portion  of  the  Jief;  unless  they  were  excluded  by  the  grant; 
subject  nevertheless  to  legal  servitudes.     (F.  10,  A.  2.) 

29. — §  1.  At  the  cession  of  the  country,  the  seigniors  of  Canada  were  lawful 
proprietors  of  these  non-navigable  and  non-flottable  waters,  in  whole,  or  to  th^ 
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middle  of  the  stream  as  the  case  might  be,  on  the  whole  of  their  onconoeded 
laadfly  and  might  make  nse  of  them  for  industrial  or  other  purposes,  to  the 
exdnsion  of  all  other  persons.    (F.  11,  A.  1.) 

§  2.  The  subfeudatory  or  tenant,  (cenHtaire)^  by  the  subinfeudation  or  acoem- 
meiU  became  in  the  same  manner  proprietor  in  whole,  or  to  the  middle  of  the 
strem,  according  to  the  several  cases  mentioned  of  these  non-navigable  and  non- 
flottable  waters,  which  passed  through  or  which  bordered  on  the  conceded  land, 
•unleai  they  were  excluded  by  the  title ;  the  grantee  iooncessiontMire)  becoming 
proprietor  of  them,  was  also  subjected  to  legal  servitudes.  (F.  9,  A.  3.)  "  Never- 
"  iheless  the  general  reservations  of  the  waters  which  the  seigniors  might  have 
"  made,  are  declared  to  be  null ;  (V.  No.  39,  §  3,  art.  4,)  from  which  we  must 
'^  understand  by  these  words,  ^  unless  they  were  excluded  by  the  title,'  that  they 
^*  meant  the  exclusion  of  the  soil  or  land  as  well  as  the  exclusion  of  the  waters." 

30. — The  right  of  property  in  rivers  was  not  a  right  of  jtutUice  (droit  de  jm- 
tice^)  it  resulted  from  the  conveyance  of  and  followed  the  estate  granted ;  when 
the  estate  was  conveyed  in  seigniory,  the  right  resulted  £rom  the  general  laws  of 
property  in  force  in  the  country,  and  not  from  the  text  of  the  Custom  of  Paris, 
nor  from  any  law  specially  promulgated  for  Canada.     (F.  10,  A.  2) 

31. — It  was  not  a  right  o£justitice  (droit  de  justice.)  (F.  11,  A.  1.) 

32. — §  1.  The  property  of  seigniors  in  non-navigabic  and  non-flottable  waters 
was  susceptible  of  division  into  the  immediate  demesne  and  the  useful  demesne 
like  the  property  in  the  soil.  (F.  11,  A.  1.) 

§  2.  The  concession  operating  this  division,  conveyed  to  the  tenant  (censitaire) 
the  possession  and  enjoyment  of  these  waters  which  were  within  the  limits  of  the 
concession.     (F.  11,  A.  1.) 

37  &  38. — There  has  been  no  established  jurisprudence  in  Lower  Canada, 
since  the  cession  of  the  country,  in  relation  to  the  rights  in  the  waters  which  pass 
through  or  border  upon  their  lands.  (*) 

Eight  of  Banalit£. 

33, — §  1.  At  the  passing  of  the  Seigniorial  Act  of  1854,  the  seigniors  in  Ca- 
nada who  had  erected  grist  mills  (moulins  it/arine,)  had  the  right  of  preventing 
all  others  from  building  such  mills  within  the  extent  of  their  hanaliti,  (F.  11, 
A.  1.) 

§  2.  They  had  also  the  right  of  demanding  the  demolition  of  all  mills  of  that 
kind  built  within  the  extent  of  their  censive  by  other  persons.  (F.  11,  A.  1.) 

At  this  part  of  the  subject,  the  court  has  not  been  asked  if  the  suppression  of 
the  rights  mentioned  in  the  two  preceding  sections  should  be  a  reason  for  indem- 
nifying the  seignior,  but  in  relation  to  prohibitions  the  court  has  stated  elsewhere : 
(41,  §  1  and  2.  "  The  disappearance  of  prohibitions  made  for  the  protection  of 
other  Intimate  seigniorial  rights,  although  legal,  does  not  give  rise  to  any 
indemnity,  because  those  prohibitions  were  only  accessory  to  a  principal  right 
for  which  the  seignior  has  indemnity." 

34. — §  1.  These  rights  extended  to  all  seigniories.     (F.  10,  A.  2.) 
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§  2.  The  seigniors  could  not  demand  the  demolition  of  grist  mills  built  upon 
lands  whose  tenure  had  been  commuted  into  that  of  frano-aleu  roturier,  or  that 
of  free  and  common  soccage,  within  the  limits  of  their  respectiye  Jiefo.  (F.  11, 
A.l. 

35. — These  rights  did  not  extend  to  other  than  grbt  mills,  nor  to  any  works 
(uHnes)  of  any  kind ;  they  are  comprehended  in  and  form  part  of  the  law  of 
hanalitif  and  have  their  origin  in  the  civil  laws  of  Franoe  on  the  subject.  (F.  11, 
A.  1.) 

36. — §  1.  The  right  of  banaliUf  as  established  in  the  country,  obliged  sei- 
gniors to  build  banal  mills,  and  tenants  censitairei)  to  bring  iheir  gndn  to  the 
mill  to  be  ground,  which  was  necessary  for  the  sustenance  of  their  &milies» 
whether  the  grain  was  raised  or  brought  within  the  extent  of  the  hanaliU,  and 
ground  for  that  purpose.     (F.  11,  A.  1.) 

§  2.  This  right,  which  was  conventional  in  the  origin,  was  afterwards  ren- 
dered general  and  obligatory  upon  all  seigniors  and  tenants  (censitaires.)  (F.  11, 
A.  1.) 

§  3.  The  arrit  of  the  4th  of  June,  1686,  was  the  first  law  which  rendered 
hanaliU  general  and  obligatory  upon  seigniors  and  tenants.     (F.  11,  A.  1.) 

§  4.  In  this  country  banaliU  was  feudal  as  being  attached  to  ^fief.  (F.  11  > 
A.l.) 

§  5.  BanaliU  was  only  conventional  under  the  Custom  of  Paris,  (*) 

§  6.  Seigniors  who  had  no  mills  built  at  the  passing  of  the  Seigniorial  Act  of 
1854,  have  no  right,  under  the  provisions  of  the  said  act,  to  any  indemni^  for 
lanaliU.  (*) 

Nos.  37  and  38  are  given  on  previous  page. 

Reservations. 

39. — §  1.  The  obligation  to  concede  at  a  rent  charge,  (d  Hire  de  redeiKmcet) 
imposed  upon  seigniors,  must  be  understood  as  being  exclusive  of  all  reserves 
which  cannot  be  comprehended  within  the  term  dues  (redevance$X  and  whidi 
were  not  otherwise  rendered  legal.  (F.  7,  A.  5.) 

§  2.  All  reserves  must  be  held  to  be  l^al,  the  object  of  which  was  the  obligt- 
tion  upon  the  tenant  (jcenntaire)  to  allow  the  accomplishment  by  the  seignior,  oo 
his  part,  of  the  obligations  of  that  nature  stipulated  by  the  king  in  the  grant  of 
ihi^fitf.    F.  11,  A.  1.) 

§  3.  The  following  reservations  or  other  analogous  to  them,  were  illegal,  aod 
do  not  give  to  the  seignior  a  right  to  any  indemnity  by  reason  of  their  suppression  • 

Art.  1.  A  reservation  of  firewood  for  the  use  of  the  seignior : 

Art.  2.  A  reservation  of  all  marketable  timber : 

Art.  3.  A  reservation  of  all  mines,  quarries,  sand,  stone  and  oUier  mi^ 
rials  of  the  same  kind : 

Art.  4.  A  reservation  of  all  rivers,  rivulets,  and  streams  for  all  kinds  of  nuU^r 
works  and  manufactures : 
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Art.  5.  A  reservation  of  the  right  of  diverting  and  directing  the  coarse  of 
streams  and  of  intersecting  lands  by  channels  for  that  purpose : 

Art.  6.  A  reservation  of  the  right  of  taking  the  land  requisite  for  the  build- 
ing of  any  kind  of  mills  or  manufactures,  wither  without  indemnity.  (F.  7.  A.  5.) 

§  4.  A  reservation  of  indemnity  for  the  value  of  the  lands  of  the  censitaire 
required  for  the  construction  of  railroads,  is  also  illegal  and  gives  no  right  to 
indemnity.     (F.  9,  A.  3.) 

§  5.  Reservation  of  the  right  of  changing  the  place  and  time  of  payment  of  the 
cent  et  rentes  and  other  seigniorial  dues,  the  seigniors  might  make  the  reservation, 
provided  the  place  newly  indicated  was  within  the  limits  of  the  seigniory.  (*) 

§  6.  The  reservation  of  timber  for  the  construction  of  churches  without 
indemnity,  and  the  reservation  of  the  right  of  fishing  and  hunting  on  the  lands 
ooDceded,  are  ill^al,  and  give  no  right  to  indemnity.  (F.  8,  A.  4.) 

§  7.  The  question  being  put :  "  is  the  reservation  of  timber  for  the  building 
*'  of  the  manor  house  and  mills  without  indemnity,  legal,  and  does  it  give  to  the 
**  seignior  a  right  to  an  indemnity  Ibr  its  suppression  ?  "  the  court  is  equally 
diTided.  (F.  6,  A.  6.) — But  it  is  stated  at  §  1 :  '<  All  reservations  which  can- 
not be  comprehended  within  the  term  dues  (redevances)  are  Ol^al.*' 

40. — The  40th  question  is  too  general,  the  court  does  not  answer  it. 

Pbohibitions. 

41. — §  1.  When  prohibitions  were  made  for  the  protection  of  other  legal  sei- 
gniorial rights  they  might  be  legal.  (F.  11,  A.  1.) 

§  2.  But  their  dbappearance,  by  virtue  of  the  seigniorial  Act  of  1854,  does 
not  give  rise  to  any  indemnity,  because  they  were  only  accessory  to  a  principal 
right  for  which  the  seignior  has  indemnity.  (*) — Can  this  rule  of  law  apply  to 
the  l^al  prohibition  to  build  flour  mills,  which  is  one  of  the  accessories  of  the 
right  of  banaliU  t 

§  3.  The  following  were  nevertheless  illegal  and  do  not  give  rise  to  any  indem- 
nity: 

Art.  1.  The  prohibition  to  build  any  kind  of  mills,  manufactures  or  other 
works,  (unnes)  moved  by  water,  wind,  or  steam.     (F.  9,  A.  3.) : 

Art.  2.  The  prohibition  to  sell  marketable  timber,  to  make  deab,  to  grind 
grain  not  subject  to  banalitSy  grown  beyond  the  censive  and  intended  for  market. 
P.  9,  A.  3.)  : 

Art.  3.  The  'prohibition  to  use  streams  passing  over  or  bordering  upon  the 
lands  of  the  centiUzires  to  propel  mills,  manufactures  or  other  works  Xusines,) 
(F.9,A.3.) 

Personal  Labor  (coRViEs.) 

42. — The  covenants  contained  in  some  deeds  of  concession,  imposing  personal 
dajs*  labor  (jourrUes  de  coroSes)  upon  the  tenants  icensitaires),  for  the  advantage 
of  the  seigniors,  are  legal  and  give  rise  to  indemnity.     (F.  11,  A.  1.) 

LoDS  ET  Ventes. 
43. — At  the  time  of  the  passmg  of  the  Seigniorial  Act,  the  seigniors  subject 
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to  ita  operatioii  could  not  lawfully  demand  the  mutation  fine  (<froit  de  hit  tt 
vmUes)  upon  the  exchange,  without  9ouUe  of  lands  within  their  oeigoioiy  fior  ottm 
held  in  franc-alUu  roturier^  or  in  free  and  common  soecagey  hejond  Urn  m- 
ffiiQiry,'  (*) 

RlQHTS  OF  THE  CrOWN. 

44. — The  r^hts  of  the  crown,  the  value  of  which  is  to  be  dednoled  in  tliewk- 
dule  to  be  made  under  the  Seigniorial  Act  of  1854,  from  the  price  to  be  p«d  bj 
the  tenants  {censUaire$)  to  the  seigniors  for  the  redemption  of  the  mgniorial  din, 
are  those  of  quint  and  rdief  in  the  oases  under  which  they  were  due  under  tte 
Oustom  of  Paris,  unless  the  lucratiye  rights  of  the  crown,  to  be  deducted,  shodd 
have  been  otherwise  r^ulated  by  the  particular  grant  of  each  seigmoiy,  to  wUA 
reference  must  be  had ;  but  it  is  the  duty  of  this  court  to  observe  that  it  basMt 
come  to  the  knowledge  of  this  court  that  the  crown  has  ever  exercised  the  r^i 
of  relief y  except  that  due  under  the  Custom  of  Vexinle-Fran^^y  induded  witkiB 
that  of  Paris,  by  which  some  grants  en  fief  axe  goyomed.  (P.  8,  A.  4.) 

45. — Whenever,  by  the  abolition,  under  the  Seigniorial  Act^  of  the  obljgitiQi 
to  subinfeudate  the  lands,  an  additional  value  may  be  given  by  it  to  theunoei 
ceded  lands,  that  value  must  be  ascertained  and  inserted  in  the  sdieduki  in 
deduction  of  the  price  of  redemption.  (F.  11,  A.  1.)  « 

Rights  to  be  Valued. 

46. — The  rights,  dues,  duties  and  reservations,  the  legality  whereof  is  adopMNr- 
lodged,  and  which  are  appreciable  in  money,  should  be  valued  in  making  jsf  tiie 
whole  price  of  redemption  of  the  seigniorial  rights.  (*) 


SUMMARY  OF  THE  JUDGMENT  UPON  THE  COUNTBR421ISS- 
TIONS  SUBMITTED  BY  THE  HONORABLE  JOHN  PANGMAH. 

1.  (t)  §  1.  At  the  period  of  the  introduction  of  the  Custom  of  Paris  into 
Canada,  the  legal  effect  of  the  contract  whereby  a  person,  holding  lands  enfrvtc- 
aleu  noble,  granted  therefrom  a  part  en  fitf  or  en  censive,  was  to  divde  the  pio- 
perty  into  a  domainc  directe  and  into  a  domaine  utile,  (*) 

§  2.  Under  the  law  of  that  custom,  the  nohle  aUeutier  was  under  no  obliga- 
tion to  dienate  the  said  lands.  (*) 

2 3 4 5 

6.  The  concession  en  fief,  before  or  after  the  enr^istration  of  the  two  arr^  of 
1711  and  1732,  did  not  operate  a  division  of  the  estate  between  seignior  sihI 
vassal  or  tenant  (cm^itoire),  of  what  might  be  afterwards  subgranted :  bat  the 
division  was  effected  by  the  subsequent  deed  of  subinfeudation  or  aeceMtmoA^ 

(t)  This  figure  corresponds  with  the  numbers  of  the  qaestionsand  answers;  thenvm- 
bers  followed  by  ... .  are  those  to  which  there  is  no  answer,  the  point  under  coniidm- 
tion  being  comprised  in  the  preceding  decisions,  Ac,  &c. 


• 
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7 8 

9.*>— §  1  and  2.  The  arrH  of  1732  did  not  make  any  distinction  between  ihe 
sale  of  wild  lands  (terres  en  hois  debouO,  by  a  proprietor  holding  enjie/j  en  centive 
or  enfranoaleu,  (*) 

10. — According  to  the  arrit  of  1732,  the  penalty  of  nullity  was  attached  to 
the  sale  of  wild  lands  (terres  en  hois  de  hout),  held  either  en  fief  or  epn,  censive  or  en 
fixMifxileu,  even  if  the  prohibition  had  not  been  specially  imposed  by  the  orown 
on  the  original  grant.  (*) 

11 12 

13. — §  1.  Seigniors  will  have  the  right  to  invoke,  for  all  legal  purposes,  before 
the  commissioners  acting  in  virtue  of  the  Seigniorial  Act,  whether  in  tiie  fir^t 
resorty  or  in  the  revision  of  the  schedules,  as  well  as  before  the  ea^erto,  and  before 
courts  of  law,  having  jurisdiction  over  and  cognizance  of  the  matter  {saisies  dc 
*uj^j  the  terms  of  the  original  grant  by  which  they  hold  their  seigniories, 
whether  the  grants  have  proceeded  from  the  crown  of  France,  or  from  the  British 
crown.  (*) 

§  2.  With  reference  to  the  tenor  of  the  aveux  tt  cUnomhrements,  and  of  the 
acts  of  fealty  and  homage  and  of  the  crown  acquittances. for  quint  and  other 
does  granted  to  them  or  their  predecessors  {auteurs),  the  same  l^al  effect  must 
be  given  to  them  in  relation  to  the  obligation  of  the  seigniors  to  the  crown, 
according  to  the  circumstances  of  each  case ;  but  they  cannot  affect  the  relative 
position  of  seigniors  and  tenants  {censitaires),  because  the  aveux  et  dinombre- 
mentSj  acts  of  fealty  and  homage,  and  acquittances  of  dues,  only  have  legal  effoot 
between  the  dominant  seignior  and  the  vassal,  as  executed  between  them,  and  do 
not  affect  others  not  parties  to  them.  (*) 

§  3.  The  character  and  terms  of  the  possession  and  enjoyment  of  any  rights, 
either  between  the  seigniors  and  the  crown,  or  the  seigniors  and  any  tenants 
{censitaires),  in  so  far  as  that  possession  may  have  a  known  l^al  effect,  with  a 
view  to  the  seigniorial  law  and  the  present  decisions  of  this  court  in  particular, 
may  also  be  taken  into  consideration.  (*) 

§  4.  The  commissioners  may  order  the  adduction  of  any  evidence  which  they 
may  require  to  enable  them  to  judge  correctly  in  all  cases.  This  court  cannot 
be  called  upon  to  lay  down  in  its  decision  all  the  rules  applicable  to  the  admis- 
sibility and  appreciation  of  evidence ;  the  application  of  the  rules  enunciated  in 
this  answer  are  subject  nevertheless,  in  all  cases,  to  the  observance  of  the  deoi* 
sions  of  this  court.  (*) 


SUMMARY   OF  THE   JUDGMENT  UPON  THE  COUNTER-QUES- 
TIONS OF  SIR  EDMUND  FILMER  ET  AL. 

1 2 .3 

4. — The  introduction  of  the  criminal  laws  of  England  into  Canada,  since  the 
cession  of  the  country,  has  not  had  the  effect  of  abrogating  the  penal  enactments 
of  1711  and  1732;  those  questions  were  merely  of  aciril  nature.  (*) 

5 
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6. — These  arrits  have  not  fallen  into  desaetnde.  (F.  9,  A.  3.) 

7. — These  arrets  have  not  been  repealed  by  the  Imperial  Act,  3  Geo.  4,  c.  19, 
(commonly  called  the  Canada  Trade  Act,)  nor  by  the  Imperial  Act,  6  Gteo.  4, 
c.  59,  (commonly  called  the  Tenures  Act.)  (F.  10,  A.  2.) 


SUMMARY   OF   THE  JUDGMENT  UPON   THE   COUNTEIUJUBS- 
TIONS  OF  DAME  MARIE  LOUISE  CHARTIER  DE  LOT- 

BINli3RE,  MRS.  HARWOOD 

1. — §  1.  The  acts  of  the  Imperial  Parliament,  commonly  called  the  Trade 
Act  and  the  Tenures  Act  of  Canada,  have  effected  changes  in  seigniories  for 
which  a  commutation  of  tenure  has  been  obtained  under  their  provisions,  with 
reference  to  the  portions  of  these  seigniories  not  conceded  at  the  time  of  the  com- 
mutation. (F.  11,  A.  1.) 

§  2. — These  portions  were  by  the  commutation  subjected  to  the  tenure  of  firee 
and  common  soccage,  and  relieved  from  rights  and  dues  to  the  crown,  and  gene- 
rally withdrawn  from  seigniorial  laws  and  obligations.  (F.  10,  A.  2.) 

§  3. — At  the  time  of  the  commutation,  tenants  (censitaires)  and  the  seigniors, 
on  their  part  continued  t&  be  subject  to  their  obligations  towards  their  taianti 
{censitaires,)  although  the  seigniors  had  obtained  a  r^rant  of  the  entire  seigniory 
under  the  tenure  of  firee  and  common  soccage.  (*) 

§  4. — The  laws  which  r^ulate  the  relations  between  the  seigniors  and  the 
tenants  {censitaires,)  apply  equally  to  the  case  where  a  commutation  has  been 
demanded  by  the  seignior,  in  virtue  of  the  Imperial  acts,  but  not  obtained  at  the 
passing  of  the  Seigniorial  Act  of  1854.  (F.  11,  A.  1.) 

§  5. — They  apply  also  to  the  case  when  a  commutation  has  not  be^i  denumded 
by  the  seignior,  under  the  provisions  of  the  Imperial  acts.    F.  11,  A.  1  ) 

2.  A  contract  or  a  clause  of  a  contract,  touching  the  terms  of  any  alienation 
of  lands,  which  might  be  contrary  to  the  laws  of  Canada,  although  not  in  itself 
immoral,  or  prohibited  by  British  public  law,  can  be  held  to  be  null  or  annol- 
Uble.  (F.  11,  A.  1.) 

3.  The  commissioners  may  not  lawfully  assume  to  treat  any  contract  touchiog 
the  terms  of  alienation  of  any  lands,  unless  such  nullity  has  been  pronounced  by 
the  judgment  of  a  court  of  competent  jurisdiction,  or  such  contract,  or  such  clause 
of  a  contract  has  been  declared  illegal  by  the  special  court.  (^) 

4.  In  Buy  fief  or  seigniory,  for  which  it  was  possible  to  demand  a  oommutato 
in  virtue  of  the  Imperial  acts  above  mentioned,  the  commissioners  have  a  right  to 
enforce  the  Seigniorial  act  of  1854,  even  if  the  seignior  or  the  tenant  (oeantauv) 
should  elect  to  maintain  the  application  of  the  provision  of  the  Imperial  acts.  (F* 

8,  A.  3.) 

Judge  Day  abstains  from  pronouncing  on  this  questioti. 

The  judgment  upon  the  counter  questions  of  Dame  Marie  Charlotte  Ghtftier 
De  Lotbini^re,  (Mrs.  Bingham,)  is  contabed  in  the  preceding  answers. 
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* 

SUMMARY  OF  THE  JUDGMENT  UPON  THE   COUNTER-QUES- 
TIONS OF  THE  HONORABLE  MALCOLM  FRASER.' 

1 . — Grants  in  fief  in  this  country,  made  by  the  British  crown,  from  the  cession 
to  the  passing  of  the  Seigniorial  Act  of  1854,  are  subject  to  the  same  laws  as  the 
other  grants  made  under  the  same  tenure,  unless  the  grant  contains  certain 
special  dispositions  by  which  a  derogation  in  certain  respects  shall  be  established. 
<F.  9,  A.  3.) 


SUMMARY  OF  THE  JUDGMENT  UPON  THE  COUNTER-QUES- 
TIONS OF  THE  HONORABLE  JEAN  ROCH  ROLLAND. 

Seigniors  cannot  flood  the  lands  granted  to  their  tenants  (censitaires),  in  virtue 
•of  their  right  of  hanaliU;  if  they  possess  the  right,  it  commonly  proceeds  from 
"valid  titles,  the  efiect  of  which  cannot  be  changed  by  the  Seigniorial  Act  of  1854. 
<F.  11,  A.  1.) 


The  results  determined  by  this  judgment  are  : 

ly  That  since  the  arrit  of  1711,  the  seigniors  were  obliged  to  concede  their 
lands. 

2y  That  they  were  bound  to  concede  them  at  a  rent  charge,  (d  titre  de  rede- 
vanees). 

3 J  That  neither  the  law  nor  custom  had  fixed  the  rates  of  cens  et  rentes,  except 
in  the  case  of  a  concession  by  the  governor  and  the  intendant  upon  the  seignior's 
refusal. 

4,  That  the  cens  et  rentes  should  be  maintained  in  conformity  with  the  stipu- 
lations contained  in  the  deeds  of  concession. 

5,  That  the  seigniors  had  no  right  in  the  navigable  rivers,  unless  they  held 
such  right  by  virtue  of  a  special  title. 

6,  That  when  they  had  such  a  title,  they  might  subinfeudate  or  accenser  those 
rights  at  a  rent  charge  (d  titre  de  redevances), 

7y  That  the  non-navigable  rivers  form  part  of  the  private  demesne  and  follow 
-the  property,  no  matter  into  whose  hands  it  may  pass. 

S,  That  the  non-navigable  rivers,  upon  conceded  lands,  belong  to  the  tenants 
(eensitaires),  and  in  such  a  case,  any  reservation  which  might  be  made  of  them 
would  be  ill^al. 

9,  That  since  the  arrit  of  1686,  banality  was  l^al  and  universal  in  Canada, 
and  consisted,  on  the  part  of  the  seigniors,  of  the  obligation  to  build  mills,  and 
on  that  of  the  tenants  (censitaipes)  to  bring  the  grain,  for  the  use  of  their  familieSp 
to  be  ground  in  them. 

10|  That  the  right  to  prevent  the  building  flour  mills^  was  an  accessory  to 
the  right  of  hanaliti  which  it  was  intended  to  protect. 

lly  That  such  prohibition  does  not  give  a  right  of  indemnity,  if  the  principal 
due  {droit  prineipal)  be  paid. 
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12y  That  all  the  charges,  reservations  and  prohibitions,  which  cannot  be  com- 
prised within  the  meaning  of  the  word  "  dues  "  (redevancci),  and  which  would 
have  the  effect  of  retaining  a  portion  of  the  useful  demesne,  arc  null  and  illegal 

13,  That  the  imposition  of  personal  days*  labor,  (JourrUes  de  corvies)  is  l^al. 

14,  That  it  is  requisite  to  ascertain  the  increase  in  the  value  of  unconceded 
lands  given  to  the  seigniors  in  /ranoaleu, 

15,  That  the  imperial  acts,  commonly  called  the  Canada  Trade  Act  and  the 
Tenures  Act,  do  not  impose  any  limit  upon  the  working  of  the  Seigniorial  Act 
of  1854. 

16,  That  those  seigniories  which  were  conceded  both  before  and  since  the 
oonquest,  are  equally  subject  to  the  enactment  of  this  law,  except  in  the  case 
where  tmoonoeded  lands  have  been  duly  converted  into  free  and  common  soccage. 

17,  That  the  parties  interested  will  be  allowed  to  produce  every  kind  of  legal 
rridenoe,  in  support  of  their  pretensions,  before  the  commissioner?. 


CASES  FROM  PREVOSTE  DE  QUjfcBEC. 


The  following  cases  are  oondensed  from  a  small  volume  published  at  Quebec 
ia  1824,  by  Joseph  Frangob  Perrault,  one  of  the  prothonotaries  of  the  Court  of 
Queen's  Bench  at  Quebec,  intituled  "  Eztraits  ou  Pr^^ents  tir^s  des  Begistres 
''  de  la  Pr^vost^  de  Quebec."     The  decisions  were  given  by  Messrs.  Deleigne 
and  Dain,  two  of  the  most  eminent  of  the  Lieutenants  civils  et  criminels  of  the 
privosU  under  the  French  government,  from  1726  to  1759,  M.  Deleigne  having 
been  installed  in  1717,  and  M.  Dain  in  1744.    It  appears  from  the  dedication 
'*  Aux  honorables  juges,  et  &  messieurs  les  gens  du  roi,  avocats,  procureurs,  et 
'^  praticiens  du  Bas  Canada,"  and  from  the  preliminary  observations  by  Mr.  Per- 
rault,  that  the  Court  of  PrivosU  sat  every  Tuesday  and  Friday ;  that,  in  addi- 
tion [it  held  special  sittings  {des  audiences  particulieres)  on  other  days  of  the 
week  when  required ;  that  there  was  only  one  judge  for  all  matters  civil  and  cri- 
minal  and  for  those  of  police ;  that  this  judge  was  appointed  by  the  king;  that 
an  appeal  lay  to  this  court  from  judgments  given  in  the  seigniorial  jurisdictions, 
and  from  its  decisions  to  the  Conseil  Souverain. 

That  it  was  of  the  essence  of  the  Court  of  Privoste  to  be  assisted  by  the  Pro- 
cureur  de  rai,  also  named  by  the  king,  who  was  constantly  in  court,  "  lequ^ 
*'  portant  la  parole  dans  toutes  les  causes,"  watched  over  the  interests  of  the 
king  and  of  the  widow  and  orphan,  and  demanded  the  punishment  of  persons 
wanting  in  respect  for  justice. 

That  there  was  but  one  Greffier  of  the  court  also  named  by  the  crown. 

That  in  cases  where  these  officers  were  recused  or  were  recusahles  for  relation. 
ship  or  interest,  or  were  sick  or  absent,  the  intendant  named  others  ad  hoc,  and 
that  sometimes  the  lieutenant  general  named  a  procureur  du  roi  or  a  greffier  in 
these  cases. 

That  the  Custom  of  Paris,  the  general  laws  of  France,  the  Ordinance  de  Com- 
merce, the  Code  Civile  with  the  redactions  of  the  Conseil,  and  certain  edicts 
and  declarations  of  the  kings  of  France  relative  to  Canada,  were  the  fundamental 
basis  of  the  procedure,  and  judgments  of  the  court. 

That  as  there  were  not  in  the  country  at  that  time  avocats  or  procureurs 
reeonnus  d'office,  proceedings  were  conducted  by  notaries,  or  by  huissiers  who 
acted  by  special  powers  of  attorney. 

That  the  entries  in  the  r^bters  were  signed  by  the  judge ;  that  insinuations 
were  read  and  made  in  court ;  that  inventories  were  closed  in  the  presence  of  the 
subrogis  tuteurs,  and  accounts  in  presence  des  oyants  ;  that  acte  was  given  of  a 
default,  and  after  the  eight  days,  judgment  followed  without  sxkjpreuve  tetti" 
monialef  simply  $ur  la  contumace. 
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That,  Id  commercial  matters,  contested  accounts  were  referred  to  merol 
the  judge  deciding  definitively  on  their  report ;  that  for  dehts  liquides,  prooee 
were  had  by  execution  and  saitie  arrit. 

That  on  judgments  on  promissory  notes  and  biUs  of  exchange  contrainU 
corps  was  always  granted ;  that  damages  from  whatever  cause  were  always  fixi 
experts,  as  also  accounts  of  tradesmen,  and  contestations  as  to  the  erection 
repairs  of  buildings ;  and  that  the  liquidation  of  rights  of  succession  and  divi 
of  property  were  invariably  referred  to  praticiens. 


Appeal,  No.  49. 

Aliment,  No.  134. 

Admiralty,  No.  80. 

Action  to  accoaot.  No.  42,  60. 

Arbitrators,  No.  45,  67,  88,  96. 

Anbergiste,  No.  113,  114. 

BaUiff,  No.  17,  31,  81. 

Bastard,  No.  110. 

Bornage,  No.  52,  66,  120,  121,  142. 

Bail  Jodicaire,  No.  53. 

Bills  and  Notes,  No.  4,  6,  20,  21,  39,  106, 

72,  84. 
Books  of  Merchant,  No.  97. 
Oontrainte  par  Corps,  No.  20,  40,  42, 107, 

122. 
Curator,  No.  41,  66,  81. 
Ohnrches,  No.  13,  14. 
Commission  Rogatoire,  No.  37. 
Commissaire,  No.  24,  48. 
Costs,  No.  119. 
Donation,  No.  22,  104. 
Default,  acte  of.  No.  12,  15,  19,  47. 
Debats  de  Compte,  No.  60. 
Dower,  No.  35. 
Domicile,  No.  91. 
Damages,  No.  101,  110. 
Deconfitare,  No.  128. 
Descente  sur  les  lieox,  No.  118. 
Dixmes,  No.  128. 
Decouvert,  No.  142. 
Demence,  No.  22. 
Evidence,  No.  79,  97. 
Execution,  No.  17,  24,  141, 
Experts,  No.  60,  52,  64,66,  63,  98,  116. 
Fraud,  No.  163. 
Folle  Enchere,  No.  15. 
Fences,  No.  127. 

Father,  rights  of,  No.  16,  17,  24,  82,  101. 
Fine,  No.  103,  122. 
Goods,  sale  of,  No.  25. 
Garantie,  No.  61. 
Gardien,  No.  29,  107. 
Husband  and  Wife,  No.  4,  40,  55,  87,  126, 

136. 


It 
n 
It 
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Interdiction,  No.  44. 
Inscription  de  Faux,  No.  36. 
Inventory,  No.  9,  43,  75,  100. 
Intervention,  No.  83. 
Judgment  decouvert,  No.  142. 

on  confessioh,  No.  46. 

by  instalments,  No.  58. 

d'ordre,  No.  38,  132. 

par  provision,  No.  64. 

generally,  No.  65,  66,  68,  61 
Landlord  and  Tenant,  No.  8,   II,  a: 

76,  115,  130,  138. 
Legitime,  No.  33.  • 
Legacy,  delivery  of,  No.  135. 
Marriage,  No.  32,  35. 
Notary,  No.  2,  112,  117. 
Opposition,  No.  8,  70. 
Oath,  No.  78,  79,  84,  92,  102,  106,  117 
Pleading,  No.  18,  59,  63,  71,  73,  77. 
Privilege,  No.  102. 
Prescription,  No.  21,  133. 
Pain  Beni,  No.  13. 
Resiliation,  No.  76,  90,  104. 
Reparation  d'honneur.  No.  140. 
Reprise  d'instance.  No.  85. 
Rente,  No.  27,  28,  109. 
Renunciation,  No.  10,  62. 
Rhumb  de  Vent,  No.  1. 
Subrogation,  No.  99. 
Succession,  No.  89,  108. 
Schools,  No.  7.  . 
Saisie  Arrdt,  No.  95,  102. 
Seigniorial  RighU,  No.  3,  30,  31, 38,  3^ 

115,  123,  124,  139. 
Slander,  No.  94,  140. 
Syndic,  No.  108. 
Transacrtioo,  No.  90. 
Tiers  Saisi,  No.  26,  67,  129. 
Tutelle,  No.  10,  86,  105. 
Trespass,  No.  6,  51. 
Will,  No.  131,  135. 
Wages,  No.  137 
Water,  No.  98. 


PRlfiVOSTlS  DE  QUISbEC, 

(From  1726  to  1759.) 

No.  1.     1726,  Oct  22.    Judgment  confirming  le  rumh  de  vent  of  the  2Dd  ^ 
oession  of  the  seigniory  of  Neuyille  although  it  was  not  in  conformity  ^ 


PBiVOST^  DB  QU^BBO.  449 

that  of  the  first  concession.     Peltier  vs.  Peltier,  and  MapU,  Inter.,  p.  7. 
See  judgment,  Cons.  Sap.    In  Appeal. 

0.  2.  October  22.  Judgment  ordering  a  notary  to  produce  in  court  the 
minutes  of  two  contracts  between  the  parties  in  the  cause.  Lederc  vs.  La- 
brie.     Privostiy  p.  7. 

fo.  3.  1727,  February  4.  Judgment  reducing  certain  seigniorial  rents  to 
thirty  instead  of  forty  sols  per  arpent,  in  conformity  with  the  declaration  of 
The  King,  of  5th  July,  1716.  Amioty  seignior  of  Vincellotte  vs.  Fortin  et 
al,     Ib,y  p.  8. 

fo.  4.  July  11.  Judgment  discharging  a  husband  from  paying  a  billet  made 
by  his  wife,  without  his  authority.     Jeremie  vs.  Bellorgtt,    lb,,  p.  8. 

To.  5.  December  23.  Judgment  for  the  amount  of  a  lost  note,  and  declaring 
the  note  null  in  case  of  its  being  found.    Tr^agny  vs.  Dauteuil.  Ib,y  p.  9. 

fo.  6.  1728,  February  24.  Judgment  adjudging  to  a  plaintiff,  wood  cut  by 
defendant  upon  plaintiff's  ground,  and  forbidding  defendant  to  take  it  away 
under  the  penalty  mentioned  in  the  ordinance  of  the  intendant.  Ains  vs. 
Deguise,     2b,,  p.  9. 

To.  7.  March  11.  Judgment  condemning  the  Seminary  of  Quebec  to  keep 
the  plaintiff's  son  in  the  seminary  to  finish  his  studies,  or  to  pay  for  his 
board  annually  elsewhere,  450  liwea  suivant  Vactede  foundation.  HavMeur 
et  al.  vs.  Superior  of  the  Seminary  of  Quebec,     lb.,  p.  9. 

To.  8.  March  11.  Judgment  giving  main  levie  of  certain  goods  seized,  and 
ordering  them  to  be  delivered  to  the  plaintiff  as  her  property,  and  the  rest 
of  the  goods  to  be  sold  and  the  proceeds  paid  to  plaintiff  for  rent.  Voyer 
vs.  Pichety  gardien  of  effects  seized  upon  Tripagny.     76.,  p.  10. 

lo,  9.  March  15.  Formule  of  closing  an  inventory,  the  procureur  du  roi  and 
the  subrogi  tutor  present.     lb,,  p.  10. 

To.  10.     April  14.     Formule  of  the  presentation  and  affirmation  of  the  account 
of  a  tutor.     Ib.y  p.  11. 
Of  renunciation  at  greffe,    lb.,  p.  39. 

To.  11.  April  15.  Judgment  ordering  a  tenant  to  furnish  (gamir)  the  apart- 
ments leased,  and  to  quit  the  premises  in  case  of  complaint  of  the  noise 
made  by  him  in  the  exercise  of  his  profession  {faiseur  degaloches),  Liger 
(faiseur  degaloches)  vs.  Movfils.     Ib.y  p.  11. 

io.  12.  April  16.  Acte  given  with  costs  of  a  first  default  to  appear.  Lenor- 
man(i  vs.  Gamier,    lb.,  p.  11. 

^0.  13.  July  6.  Judgment  condemning  the  defendant  to  furnish,  in  his 
turn,  Kpain  binit,  also  d  cierge  et  une  quiteuse  to  the  church  on  pain  of  ten 
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Iivi68  amende^  Boutin,  MarguiUUr  en  charge  Andefi/ne  Lareite  ts.  £e(K 
2>elj  habitant,    lb.,  p.  12. 

€ 

No.  14.  July  6.  Judgment  coDdemning  defendant  to  bring  tke  actioM 
(pourtuitfs)  necessary  to  recover  what  was  due  to  the  Fabrique.  £wti% 
(marguiUier)  vs.  Bonhomme  et  al,  habitants,     lb,,  p.  12. 

No.  15.    July  27.      Judgment   entering  a  second  default,   and  ordering  an  ' 
adjudicataire  to  pay  the  price  of  his  acquisition,  in  default  whoeof  the 
property  to  be  sold  at  her  foUe  enchire, '  Lemoyen  el  al.  vs.  Lemjoint,    Ik, 
p.  13. 

No.  16.  1729,  March  15.  Judgment  condemning  a  &ther  to  ^ve  up  bis 
daughter  to  her  grandfather,  who  had  offered  to  bring  up  aiid  educate  her. 
Nbrmand  vs.  Marcou,     lb,,  p.  13. 

No.  17.  March  15.  Judgment  declaring  a  seiflure  invalid  for  want  of  a  dite 
in  the  exploit  de  saisie,  and  the  huissier  condemned  to  pay  back  (rendre  H 
restituer)  the  costs  occasioned  by  the  seizure.  Canac  vs.  Oatien,  lb,,  p.  13. 

No.  18.  1729,  October  19.  Judgment  in  an  action  against  a  defendant  resi- 
dent at  Montreal,  and  only  temporarily  at  Quebec,  ordering  the  parties 
d  se  pourvoir  pardevant  le  Lieut, -Giniral  de  la  jurisdiction  de  Montreal; 
costs  divided.  Rageots  vs.  Le  Frire  Gervais  au  nom  et  camme  procuTtur 
des  Frhres  Charon  de  Montreal,     lb,,  p.  14. 

No.  19.  December  6.  Judgment  to  relieve  a  defendant  from  the  execution  of 
a  sentence  par  difaut  on  payment^of  costs.  Marandeau  vs.  Boillard,  Ih.j 
p.  14. 

No.  20.  1730,  July  18.  Judgment  condemning  the  drawer  of  a  bill  pf  ex- 
change to  pay  it  par  corps,     Vaillant  vs.  Hichi,     Ib,^  p.  14. 

No.  21.  July  12.  Judgment  admitting  the  prescription  of  thirty  years  against 
a  billet,     ValU  vs.  Riverin,     lb,,  p.  15. 

No.  22.     1731,  March  2.      Judgment  declaring  a  donation  null  pour  cautt 

m 

demence  of  donor,  and  ordering  a  partage  of  the  property.  Hichi  au  n(m 
et  comme/ondS  de  procuration  de  S.  Haimard  vs.  Guillot,  and  Gouelinj 
Inter.     lb,,  p.  15. 

.  No.  23.  1731,  June  12.  Judgment  ordering  two  stoves  leased  by  plaintiff  to 
defendant  to  be  given  up  to  plaintiff.  MaUlou,  pltf.,  vs.  Loger  ei  ux^  uid 
le  Frhre  Turc  dit  Chritien  d' autre  part,  deft.     lb,,  p.  16. 

No.  24.  July  1.  Judgment  condemning  a  commissaire  to  a  saisie  ride  to  accept 
the  charge.     Levasseur  vs.  Bouin  dit  Dufrhne,     lb.,  p.  17. 

No.  25.  1732,  February  5.  Judgment  for  the  price  of  goods  sold  at  auction. 
Fortier,  tuteur,  vs.  Leclair.     lb,,  p.  17. 

No.  26.  March  11.  Judgment  rendered  against  a  tiers  saisi  who  nioBoi  to^ 
make  his  declaration  on  oath.     Amiot  vs.  Couillard.    lb.,  p.  17. 
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No.  27.  Maroh  26.  Judgment  for  twenty-niae  years  arrears  of  a  rente  fonder 
against  a  cUtenteur  of  a  lot.    •Peuvret  vs.  Rouiseh    lb.,  p.  18. 

No.  28.  April  22.  Judgment  condemning  the  defendant  to  pay  the  capita 
and  five  years  arrears  of  a  constitut  for  non  payment  of  the  rente.  Hichi 
ys.  Lajoue.    /6.,  p.  18. 

No.  29.  May  6.  Judgment  discharging  a  gardien  to  movables  by  reason  of 
the  plaintiff  not  causing  them  to  be  sold  within  the  two  months  mentioned 
in  the  172nd  article  of  the  Coutume  de  Paris.  Duhuron  vs.  Chaumereau^ 
76.,  p.  19. 

No.  30.  November  25.  Judgment  condemning  a  concesnonnaire  to  pay  the 
cens  et  rentes  on  a  land  conceded  to  him  in  1711  and  sold  by  him  to  another 
in  1718  sauf  recours,     Duchesnay  vs.  Turgeon,      Ih.,  p.  19. 

No.  31.  1733,  January  20.  Judgment  condemning  a  habitant  to  pay  the  rentes 
of  his  lands  at  30  sols  per  arpent,  and  declaring  valid  the  offre  made  by 
him  to  the  huissier,  also  reducing  the  costs  of  service  (there  being  another 
case  in  which  a  service  was  made  at  the  same  time)  and  taxing  the  costs  of 
defendant's  voyage^  sijour,  et  retour  against  plaintiff,  he  having  instructed 
the  bailiff  not  to  take  any  money  if  offered.  Amiot  de  Vincelotte  vs.  DupM, 
lb,,  p.  20. 

No.  32.     February  3.     *^  Parties  oui'es,  ensemble  le  procureur  du  Roi,  i|^  notre 
"  sentence  du  vingt-huit  Janvier  dernier,  portant  qu'avant  faire  droit,  le 
"  demandeur  ferait  signifier  au  ddfendeur,  copies  des  requites  par  lui  portdes 
''  tant  k  Tofficialitd  qu^au  conseil,  et  de  Tiarr^t  obtenu  surla  derni^re  requite 
''  pour,  par  le  d^fendeur,  fournir  ses  moyens  d'opposition  dans  trois  jours, 
''  pour  tout  d^lai,  &  compter  du  jour  de  la  signification  de  la  dite  sentence,. 
^'  nnon  et  le  dit  temps  pass^,  sera  fait  droit;  vii  aussi  la  promesse  de  ma- 
^'  riage  donn^  par  Claude  Lonet,  fils  ain^,  k  kfille  du  demandeur,  en  date 
^'  du  vingt  de  Juin  dernier,  les  lettres  missives  par  lui  dcrites  au  d^fendeur, 
'^  les  19,  22  et  24  de  Janvier  dernier,  k  lui  signifi^es  les  m^mes  jours  en 
'^  forme  de  soumissions  respectueuses,  et  Parrot  du  conseil  supdrieur  de  cette 
''  villo,  en  date  du  vingt-siz  du  dit  mois  de  Janvier,  qui  renvoye  les  parties 
"  ^  se  pourvoir  par  devant  nous,  sauf  I'appel  au  dit  conseil,  nous,  attendu 
'<  la  circonstanoe,  et  l!^tat  oii  Th^r^  Willitt  se  trouve,  que  le  dit  Ckiude 
^'  Louet,  fils,  est  %^  d'environ  vingt-neuf  ans,  et  que,  d'ailleurs,  il  consent 
''  d'ex^cuter  la  promesse  de  mariage  qu'il  a  faite  k  cette  dite  fille,  comme 
''  il  parait  que  les  dites  lettres  signifides  au  d^fendeur,  ordonnons  que,  sans 
'*  avoir  ^ard  k  Topposition  fortn^  par  le  dit  Louet,  p^re,  et  &  ses  moyena 
**  et  defenses  repr^sent^  par  Desaline,  son  procureuf,  et  de  nous  paraphdes, 
''  ne  varietur,  suivant  sa  requisition  y  contenue,  qu'il  sera  pass^  outre  k  la 
''  o^^bration  du  mariage  d'entre  le  dit  Claude  Louet,  fils,  et  de  k  dite 
'*  ThMse  WiUitt,  par  devant  leur  cur^,  en  gardant  les  solennit^  requise8> 
'^  et  Tordon nance,  en  la  manidre  accoutum^e,  et  cpndamnons  le  ddfendeur 
"  aux  d^pens.     WiUitt  vs.  L(mei.    lb.,  p.  21. 
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No.  33.  February  20.  Judgment  coDdenming  a  donee  to  deliyer  a  portion  of 
land  as  ligitime  to  an  heir  of  the  donor. '  Mauftl  vs.  Metot.    Ih.j  p.  21. 

No.  34.  August  4.  Judgment  declaring  hds  et  ventes  due  on  a  piece  of  land 
sold  by  one  co-heir  to  another,  although  the  land  was  alleged  to  be  undirided 
GaUlard  (seigneur  de  VUle  et  comU  d*  Orleans)  vs.  Roberge.     Ih.,  p.  22. 

No.  35.  1734,  May  18.  Judgment  declaring  a  contract  of  marriage  execnto^ 
against  a  tutor  ad  hoc  for  6000  francs  douaire,  also  1000  de  preciput  and 
300  pour  le  deuil  de  la  veuve,     Rouer  de  VUlery  vs.  PerratiU.     Tb,^  p.  23. 

No.  36.  1735,  Nov.  25.  Judgment  ordering  the  deposit  in  the  grtffe  of  a 
note  declared  to  be  faux  by  the  defendant,  and  the  consignation  of  sixty 
livres  by  defendant,  being  the  sum  required  before  an  inscription  en  fata 
could  be  received.     Voyer  vs.  Michdon.    lb,,  p.  23. 

No.  37.  1736,  April  10.  Commission  rogatoire  ordered  to  be  issued  and  to 
be  addressed  to  the  lieut.-gen.  du  Baillage  de  Bordeaux  to  receive  the  oath 
of  plaintiff  as  to  what  was  paid  on  the  note  in  suit,  which  oath  the  plaintiff 
was  bound  to  take,  at  his  own  diligence,  in  the  course  of  the  then  current 
year,  to  come  out  by  the  vessels  of  the  year  1737,  in  default  whereof  judg- 
ment would  be  rendered  definitively  on  the  condemnation  demanded.  Jem 
de  Graves  vs.  Lafontaine  deBekourt.     lb.,   p.  24. 

No.  38^  July  19.  Form  of  sentence  d'ordre  showing  the  preference  given  for 
frais  de  poursuite,  les  honoraires  des  officierSf  et  le  droit  de  dSpot  de  daa 
et  demipour  cent,     Tachi  vs.  Lacroix  and  divers  opp.     76.,  p.  24. 

No.  39.  October  16.  Judgment  discharging  an  indorser  of  a  lettre  de  change 
for  want  of  a  demand  within  the  delay  prescribed  by  the  ordonnance  du 
commerce,  four  years  having  elapsed  since  the  indorsement  to  plaintiff. 
Havi/  vs.  Perrault,     lb.,  p.  26. 

No.  40.  October  17.  Judgment  against  a  marchande  puhlique  to  pay  3494 
livres  m^e  par  corps.  Corbilre,  nigociant,  vs.  Magdeloine  Laverdiere, 
femme  de  Charles  Demers,  faisant  profession  de  marchande  pubUque,  d^ 
fendresse,     lb,,  p.  26. 

No.  41 .  1737,  July  16.  Order  to  create  a  curator  to  presumptive  heirs  absent. 
i6.,  p.  27. 

No.  42.  Judgment  ordering  an  account  with  pikes  justificatives  to  be  returned 
sous  peine  d'y  itre  contraint  par  corps,  Maufait  vs.  Chapeau,  veuve  Maur 
fait.     lb.,  p.  27. 

No.' 43.  A  new  inventory  ordered  to  be  made  for  want  of  notice  to  the  tutor  of 
the  minor  children  of  the  first  marriage,  with  injunction  to  proceed  in  his 
presence  and  in  that  of  the  subrogis  tutors  of  the  minors  of  both  marriages. 
Lanoix  vs.  Girard,     lb.,  p.  27. 

No.  44.    Form  of  rehabiliting  an  interdicted  person.    lb.,  p.  28; 
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fo.  45.  July  23.  Judgment  interlocutory  ordering  accounts  between  merchants 
to  be  submitted  to  arbitrei.    Foumel  vs.  Bruguihre.    lb.,  p.  28. 

To.  46.  July  23.  Judgment  on  confession  with  delay  of  payment.  Maranda 
vs.  Gigon,    lb,,  p.  28. 

0.  47.  July  24.  Judgment  on  a  second  default  without  proof  of  debt.  Lemire 
vs.  Romain.    lb,,  p.  29. 

b.  48.  July  27.  Judgment  condemning  tenants  to  pay  their  rents  to  a  com- 
missaire  established  over  the  leased  property  under  seizure.  Couteleau„ 
Cammissaire,  vs.  Clement  et  al.    lb,,  p.  29. 

0.  49.  August  2.  Judgment  on  appeal  from  decision  by  the  judge  BaiHiff  de 
BeaujpqrL     Gtiy<m  vs.  OraveUe,    lb,,  p.  30. 

3.  50.     August  6.    Judgment  t)rdering,  avant  /aire  droit,  that  the  repairs 
necessary  to  a  house  be  established  by  an  a  rchitect.   Simon  vs.  Larue.    Ib^ 
p.  30. 

).  51.  August  6.  Judgment  forbidding  defendant  from  passing  over  a  land,, 
on  pain  of  fine.     Laini  vs.  Chamberland  et  ah     lb,,  p.  30. 

).  52.  August  6.  Judgment  ordering  a  verification  by  experts  of  the  lines 
of  the  lands  in  question,  with  a  plan  establishing  on  which  land  the  tree& 
had  been  cut,  with  their  value.     Rouleau  vs.  Lahreque,    lb,,  p.  31. 

.  53.     August  6.     Form  of  bail  judicaire, 

,  54.  August  9.  Interlocutory  to  establish  whether  a  bam  was  built  accord- 
ing to  agreement.     Moufle  vs.  Delorme,    lb,,  p.  33. 

.  55.  August  9.  Interlocutory  ordering  the  wife  of  the  plaintiff  to  appear 
to  be  examined.     Capelier  vs.  Petitdaire.     lb,,  p.  33. 

.  56.  August  9.  Interlocutory  ordering  a  surveyor  to  replace  bomes  taken 
up  by  him.     Bouer  vs.  Pagi, '  lb.,  p.  33. 

.  57.  August  13.  A  tiers  saisi  ordered  to  keep  in  his  hands  the  amount 
of  a  note  payable  to  order  until  ordered  to  pay  to  the  bearer  of  the  note. 
Lefhvre  vs.  Castillon,  and  Lafontaine,  T,  S,     lb,,  p.  34. 

,  58.  August  20.  Judgment  ordering  payment  by  instalments.  Lanoix  vs. 
Bellerose,    lb,,  p.  34. 

.  59.  August  20.  Interlocutory  ordering  defendant  to  serve  copy  of 
pleas  on  the  plaintiff,  and  granting  acte  of  election  of  domicile  by  defendant. 

Chaplain  vs.  Provost,    lb.,  p.  35. 

.  60.  August  23.  Form  of  judgment  on  a  d^ats  di  compte.  Haimard  vs. 
GuiUot,    lb.,  p.  37. 

.  61.  August  27.  Interlocutory  to  put  a  garant  /ormel  into  the  cause. 
Gagnon  et  ux.  vs.  Belanger.    lb,,  p.  37. 
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Judgment  ordering  merohandiie  sous  haUe  to  be  retarned  until  paid  for  d  dire 
dexperU  et  fUgodcmU.     CarcUer  vs.  Oui^uiere*    lb,,  p.  37. 

No.  62.  August  27.  Interlocutory  ordering  a  renunciation  to  be  made  in  tbe 
ffreffe  in  the  ordinary  manner.  Frevost  vs.  SediUoL  Ih.,  p.  38.  Form  of 
p.  38. 

No.  63.  September  17.  Interlocutory  ordering  plaintiff  (a  merchant)  to  prove 
his  claim  hj  pieces  autJientiques  et  suffUantes.  Tardi/ys,  Guigui^e.  Ih^ 
p.  39. 

No.  64.  September  17.  Judgment  ordering  250  livres  to  be  paid  to  plaintiff 
par  provision  on  an  account  rendered  by  defendant  Sdimard  vs.  Guillot, 
lb.,  p.  39. 

No.  65.  September  24.  Judgment  condemning  a  defendant  to  furdish  plaintiff 
with  a  copy,  en  forme  exicutoire,  of  his  *deed  of  sale,  and  to  pay  the  rente 
due.     Desmeloises  vs.  Armand  dxt  Mai$on  de  JBois,    lb,,  p.  40. 

No.  66.  September  24.  Judgment  ordering  a  curator  to  a  vacant  succession 
to  pay  a  sum  of  money  on  plaintiff's  obtaining  order  of  the  creditors  tcdtis- 
sants  and  opposants.     Pacaud  vs.  Cruiffuiire.    lb.,  p.  40. 

No.  67.  October  1.  Judgment  setting  aside  an  award  of  arbitrators  for  eating 
and  drinking  with  plaintiff,  and  not  making  their  report  $wr  let  Ifeux.  De- 
lorme  vs.  Moufle.    lb.,  p.  41. 

No.  68.  October  1.  Judgment  condemning  the  defendant  to  pay  a  sum  to  be 
fixed  by  an  expert.    Desmeloises  vs.  Deguise.    lb.,  p.  41. 

No.  69.  October  1.  Judgment  declaring  null  a  deed  of  sale  for  want  of  ratifi- 
cation thereof  by  defendant  according  to  its  stipulations.  Chavigny  vs. 
Despris.     Ib„  p.  42. 

No.  70.  October  5.  Opposition  maintained  to  the  execution  of  a  judgment  b; 
default.     HiclU  vs.  Denis,     lb.,  p.  42. 

No.  72.  October  9.  Action  dismissed  for  want  of  a  signature  to  the  requUe^ 
by  the  plaintiff  or  }nB  procureur  fondi.    Nouchdys.  Orei/sac.     lb.,  p.  43. 

No.  72.  October  14.  Judgment  condemning  the  defendant  in  the  amount  of 
a  note  as  payable  '^  in  the  month  of  October/'  and  not  in  all  the  month  of 
"  October."     Guigniire  vs.  Foucher.    lb.,  p.  43. 

No.  73.  October  15.  Order  to  strike  out  {rayer  et  biffer)  from  the  reqvMe  the 
term  extorqtU  applied  to  a  deed  of  transaction  sought  to  be  rescinded,  vA 
ordering  a  new  election  of  domicile  in  the  city  of  Quebec.  Charest  vs. 
Charly.    lb.,  p.  44. 

No.  74.  October  17.  Judgment  dismissing  an  action  for  payment  of  vn  eMd^ 
de  marchandises  for  want  of  proof  par  6crit,  and  ordering  the  goods  to  be 
delivered  to  plaintiff  on  demand.  Costs  compensated.  Daxancetts  vs. 
Charly.    lb.,  p.  44. 
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ITo.  75.    Oetober  26.    Fonn  of  enUrinement  de  lettm  cCMrUier  tons  bin^ice 
cTtnventaire,    Ib.y  p.  45. 

JNo.  76.    October  29.    Judgment  declaring  good  and  valid  a  saisie  made  on  a 
fermier  2K>ur  droits  de  fermage,  and  resiliating  the  lease /au^e  depctiemenU 
Hazeur  vs.  Philihot,     Ib.f  p.  46. 

No.  77.    November  19.    Delay  granted  on  the  demande  of  defendant's  wife  * 
until  the  return  of  her  husband  (a  navigateur)  to  enable  a  plea  to  be  made. 
Decouange  vs.  Beaulieu.     lb.,  p.  47. 

*     Ko.  78.    November  19.    Judgment  dischar^ng  a  defendant  on  his  oath  that 
he  had  paid  for  wine  sued  for.     Somhrun  vs.  Chalou.     lb,,  p.  47. 

No.  79.  November  19.  Interlocutory  ordering  plaintiff  to  be  examined  as  to 
lost  receipts.     Normand  vs.  Besan^on.    lb,,  p.  47. 

No.  80.  December  4.  Parties  sent  out  of  court,  the  fact  in  dispute  being  unfaxt 
maritime.  Dowmere,  armateur,  vs.  Olivier,  capitaine  de  navire.  lb.,  p.  48. 

No.  81.  December  13.  A  huissier  audiencier  named  and  sworn  in  court  as 
curator  to  a  vacant  succession.     Gastongiuii/  vs.  Lajus,    lb.,  p.  48. 

No.  82«  December  31.  Judgment  in  favor  of  a  father  for  wages  of  his  son 
Fartin  vs.  Amiot  de  Vincehtte,     lb.,  p.  48. 

No.  83.  1738.  January  14.  A  creditor  allowed  to  intervene  in  a  suit  against 
a  curator  to  a  vacant  succession.    Lajut  vs.  Pilotte,    lb.,  p.  49. 

No.  84.  February  7;  A  defendant  discharged  from  paying  a  httre  d'ichange, 
on  himself  and  his  wife  making,  within  a  month,  oath  that  it  had  been  paid. 
Tachi  vs.  Debergires.    lb,,  p.  49. 

No.  85.  1738.  February  11.  A  reprise  dHnstance  allowed.  Foumier  vs.  MdJr 
bceuf.    lb,,  p.  50. 

No.  86.  Februaiy  11.  Order  to  a  tutrix  de  prendre  qucUiti  within  fifteen 
days.     Prevost  vs.  Sedillot.    lb.,  p.  50. 

No.  87.  February  25.  Judgment  en  siparation  des  biens  and  declaring  valid 
a  seizure  made  by  the  wife.    Renaud  vs.  Doyon.    lb.,  p.  51. 

JSTo.  88.  Februaiy  28.  Homologation  of  a  judgment  of  arbitrators  made  under 
a  compromis  sous  seignprivi.    Lemoyne  vs.  Lemoyne.    lb.,  p.  51. 

Na  89.  February  28.  An  obligation  of  a  deceased  person  declared  executory 
against  his  heirs  solidairement.    Le/ebvre  vs.  Blouin.    lb.,  p.  52. 

No.  90.  March  4.  Form  of  entirinement  de  lettres  de  resdson  et  restitution  en 
entier,     Charest  vs.  Charly.     lb.,  p.  52. 

No.  91.  March  4.  Judgment  by  default  on  an  assignation  au  dernier  domicile 
with  declaration  d'kypothlque.     Poisset  vs.  Larchevesque,  fits,    lb.,  p.  63. 
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No.  92.     March  11.    Judgment  on  oath  of  plaintiff  against  an  heir  mnuhinS- 
fiot  cTinventaire,     PerrauU  ts.  Raetie,    lb,,  p.  54. 

No.  93.  March  11.  Judgment  for  lods  et  venter  on  a  sale  from  father  to  son. 
Gaillard  vs.  Fontaine.     lb,,  p.  54. 

No.  94.  April  15,  22.  In  an  action  d^ injure  for  stating  that  the  plaintiffs 
'^  itaient  de  races  dependus,^*  defendants  condemned  to  retract  and  make 
riparation  d'honneur  before  three  persons  to  be  chosen  by  plaintiffis  and  to 
pay  a  fine  of  three  livres  to  the  poor  of  the  Hdtd  Dieu.  L,  Liard,  taiUeur 
d* habit y  et  IVangoU  Dupont  vs.  Legrisy/orgeron,  and  Lagarenne,  menuisier. 
lb,,  p.  55.  • 

No.  95.  April  25.  A  saisie  arrU  en  tnain  tierce  declared  null  as  having  beea 
made  sans  titre  ni  ordonnance  dejtutioe,  Boutin  vs.  Lebreton  et  aL  lb., 
p.  56. 

No.  96.  October  6.  Ordered  that  the  parties  in  a  commercial  suit  name  each  a 
person  au  fait  de  commerce  to  report  as  arbitratora  Mar^  el  aZ.  vs.  Des- 
auniers,     lb,,  p.  56. 

No.  97.    November  25.    Judgment  on  an  account  taken  from  the  books  of 

plaintiff,  a  merchant,  in  presence  of  Le  Juge  Bailif  de  Louisbouig  et  da 

.  Procureur  G^n^ral  du  Roi  au  Conseil  de  Louisburg,  4th  November,  1737. 

Dacarette  vs.  Courtin,  curateur.    lb,,  p.  57. 

« 

No.  98.  December  2.  Interlocutory  that  experts  should  examine  the  natural 
course  of  a  cours  d^eau,  and  the  damage  caused  by  plaintiff's  dam,  and  te 
give  their  opinion  as  to  what  would  be  for  the  common  benefit  of  the  parties. 
Drolet  vs.  Hamois  et  aX,    lb,,  p.  57. 

No.  99.  1739,  September  9.  Subrogation  of  plaintiff  in  place  of  a  seizing  cre- 
ditor who  neglect  to  proceed  with  (jpoursuivre)  the  seizure. ,  PerrauU,  cri- 
ancier  de  Lepalme,  vs.  Charests  et  al,,  crianciers  saisissants.      lb,,  p.  58. 

No.  100.  1740,  February  19.  Judgment  as  to  effects  ricdis  at  the  making  of 
an  inventory  and  depriving  the  widow  of  her  half  in  these  effects,  and  of  her' 
usu&uct  therein  under  a  donation.     Crenet  et  al,  vs.  Vergeat.     lb.,  p.  58. 

No.  101.  July  19.  Judgment  in  damages  against  a  defendant  for  having  by 
imprudence  injured  plaintiff's  child  with  a  harness.  Courtant  vs.  Sertf 
cJiarretier,     lb,,  p.  59. 

No.  102.  1741,  October  20.  Judgment  declaring  valid  a  seizure  ofpeUeteries 
in  the  handis  of  the  debtor's  brother,  and  that  the  plaintiff  be  paid  by  priyi- 
1^  and  preference,  the  debtor  having  agreed  by  obligation  to  pay  a  sum 
fixed,  "  en  castor  au  prixde  bureau,  ou  bonnes  pelletries  au  prix  de  Quebec." 
D'Aillebout  Sieur  de  Coulanges  vs.  Henry  Campeau  fonde  de  pouvoir  de 
Louis  Campeau  sonfrhre,     lb,,  p.  59. 

No.  103.     November  14.     Fine  of  20  livres  against  a  defendant  for  offeriDg, 
contrary  to  good  faith,  to  make  oath  that  he  owed  nothing  to  plaintiff:-^ 


Half  of  the  fine  to  tiio  Hotel  Dieu,  and  half  to  the  General  Hospital.  Arguin 
vs.  Tourangeau.     Ih,^  p.  60 

io.  104.  November  24.  Donation  revoked  for  non-compliance  with  the  charges 
contained  in  it     Leblond  vs.  Drouin,    Ib.j  p.  60. 

fo.  105.  1742,  March  13.  A  tutor  condemned  to  remain  tutor,  and  to  appear 
and  take  oath  in  is  said  quality  before  the  court.  Voyer  vs.  DoThec.  Ihc,. 
p.  61. 

[o.  106.  1743,  January  4.  Judgment  dismissing  an  action  on  a  promissory 
note  payable  to  order  and  transferred  after  knowledge  of  a  taitie  arrU- 
LiqiMrt  vs.  Nouette.     lb.,  p.  61. 

[o.  107.  December  3.  Judgment  of  contrainte  against  a  gardien  to  represeni 
the  effects,  or  to  pay  the  plaintiff  *s  debt  with  interest  and  costs.  Oourdeatix 
vs.  DetmoUers,    lb.,  p.  62. 

\o,  108.  1745,  October  5.  Judgment  condemning  the  heir  of  a  syndic  of  the 
creditors  of  an  insolvent  debtor  to  bring  in  a  sum  of  money  received  by  his 
father  for  division  rateably  among  the  creditors,  with  costs.  Savy  et  aL 
vs.  Lamorille,    lb,,  p.  62. 

To.  109.  1747,  October  10.  Judgment  founded  upon  the  121st  article  of  the 
Custom  of  Paris,  declaring  rentes  fondles  in  the  city  and  faubourgs  of 
Quebec  rachetables  d  toujours  and  ordering  defendant  to  receive  the 
capital.     Boisclerc  vs.  Les  Dames  Religieuses  de  Vffdtel  Dieu.     lb.,  p.  63. 

To.  110.  December  12.  See  curious  case  against  the  father  of  a  bastard  child 
not  bom,  where  the  plaintiff's  daughter  was  examined  on  oath  :  Judgment 
condemning  the  defendant  *^  k  avoir  soin  de  Tenfant  qui  naitra  de  la  dite 
"  Marie  Joseph  Koi ;  qu'il  sera  tenu  d'avertir  le  dit  procureur  du  roi  de  la 
"  naissance,  aussitdt  qu'il  sera  venu  au  monde,  et  de  Tendroit  oii  il  aurait 
"  hih  mis  en  nourice  et  ensuite  en  avoir  soin  suivant  son  ^tat,  et  T^lever 
''  dans  la  rel^on  Catholique,  Apostolique  et  Romaine :  et  sera  tenu  d*en 
''  rapporter  un  certificat  tons  les  trois  mois  au  dit  procureur  du  roi ;  condam. 
^'  nons  le  dit  Sieur  Louis  et  par  corps  en  cent  vingt  livres  pour  tenir  lieu 
"  k  la  dite  Roi  tant  de  dommages,  intdrSts  que  frais  de  g^sine,  et  faisant 
''  droit  sur  les  conclusions  du  procureur  du  roi,  condamnons  le  dit  Sieur 
<<  Louis,  defendeur,  en  douze  livres  d'aumdne,  applicables  aux  religieuses 
*'  de  THOpital-G^n^ral  de  cette  ville,  dont  il  sera  tenii  de  rapporter  un  reyu 
*'  de  la  d^positaire  du  dit  Hdpital-G^n^ral  au  procureur  du  roi  dans  hui- 
<^  taine,  et  le  condamnons  en  outre  aux  d^pens,  liquids  &  trois  livres  dix 
'^  sols,  ces  pr^ntes  non  comprises."  Louis  Roi,  stipulant  pour  Marie 
Joseph  Roi,  sa  fille  mineure,  vs.  Le  nommi  Sr.  Louis,  habitant  de  L'Islet» 
Jb.y  p.  63. 

To.  111.  1748,  January  24.  Tutelle  inventaire  and  partage  declared  null. 
Lalaguye  vs.  Terrien  et  Blayi,  tuteur  et  subrog^  tuteur.     lb.,  p.  65. 

To.  112.    April  2.    Judgment  forbidding,  sous  les  peines  de  droit,  a  person  not 
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a  notary  from  reodving  any  instiiimeiit  or  aoting  as  Dotaiy,  it  appeving 
that  he  was  in  the  habit  of  going  about  reoeiying  marriage  eontraets  and 
even  inventories  and  causing  them  to  be  signed  by  his  brother,  a  notary  wIm 
was  unable  to  act  from  illness.     Procureur  du  Roi  vs.  Bdlanu.  Ih^  p.  66. 

]^o.  113.  May  14.  Action  of  an  dubergisU  for  ten  livres  ten  sols  deUe  dt 
cabaret f  dismissed.    Eouillard  ys.  Dkihamp.    Ih,,  p.  66. 

No.  114.  1749,  December  30.  *  Cabaretier  condemned  to  pay  a  fine  to  the 
Gkneral  Hospital  2>our  avoir  donrU  d  hoire  pendant  le  service  divin  eonkvy 
to  the  reglement  of  police,     Procureur  du  Roi  vs.  Perche  et  ux.  Ih^  p.  67. 

No.  115.  1750,  March  11.  Contract  of  concession  ordered  to  be  taken  before 
notaries  by  a  censitaire  porteur  d'un  bUlet  de  concession.  Roi^  seigneur  de 
Vincenne,  vs.  Girard.     lb,,  p.  67. 

No.  115b.  April  14.  Cong^  to  leave  leased  premises  declared  valid.  De  Che- 
naux  vs.  Lecler,    lb,,  p.  68. 

No.  116.  April  14.  Expertise  ordered  to  establish  the  divisibility  or  indivia- 
bility  of  an  immovable.     Chapeau  vs.  Chapeau,    lb.,  p.  68. 

No.  117.  April  28.  A  notary  authorized  to  receive  the  oath  to  an  aocoant. 
Vignaud  vs.  Lamalette.    lb,,  p.  69. 

No.  118.  June  16.  Descente  de  justice  sur  les  lieux  with  the  procureur  da 
roi  and  a  mason  to  establish  whether  the  chimney  of  a  /our  was  sufficieDtly 
high,  or  might  be  prejudicial  to  the  public  or  to  plaintiff.  Chahu  vs.  Mtm- 
tigny,     lb,,  p.  69. 

No.  119.  July  21.  Distraction  granted  of  costs  and  diid>arsements.  Bathd 
vs.  P^t.    lb.,  p.  70. 

No.  120.  July  28.  Arpentage  and  homage  ordered,  with  power  to  a  cure  to 
administer  the  oath  to  the  surveyor.     Anetil  vs.  Leclerc.     lb,,  p.  70. 

No.  121.  July  28.  Bomage  and  arpentage  declared  null  for  not  mentioning 
the  titles  (titres)  of  the  parties.     Anetil  vs.  Grondin.    lb.,  p.  71. 

No.  122.  August  11.  A  fine,  payable  to  the  General  Hospital,  imposed  on  a 
plaintiff  for  want  of  respect  to  justice  in  saying  *^  qu'il  arriverait  nuJhenr 
'^  si  le  dit  Breton  restait  dans  la  dite  maison.  Abel  vs.  Breton.    lb,,  p.  71. 

No.  123.  1751,  January  12.  A  seignior  ordered  to  provide  a  practicable  road 
to  his  mill.     Roi  vs.  Turgeon,    lb,,  p.  71. 

No.  124.  Februaiy  2.  A  purchaser  condemned  to  pay  lods  et  ventes  on  his 
own  purchase  and  that  of  his  auteur.     ValU  vs.  Mouisset.     lb,,  p.  72. 

J^o.  125.  1754,  November  5.  Moneys  ordered  to  be  paid  over  to  the  party 
first  seizing,  the  defendant  not  being  en  diconfiture.  Lajus  vs.  Barthdem^ 
and  T,  S,.    lb,,  p.  72. 

1^0.  126.  1755,  January  28.  A  judgment  of  '^  la  jurisdiction  de  Notre  Dame 
'^  des  Anges  "  awarding  a  voluntary  separation  de  corps  et  des  biens  for  in- 
compatibility of  temper  was  appealed  from,  and  in  appeal  it  was  urged  that 
the  separation  had  been  sought  for  by  the  appellant,  and  a  division  of  the 
community  made  after  judgment : 

Judgment  in  Appeal.     <<  Parties  ouies  et  le  procureur  du  roi,  nous,  sun 
"  nous  arr^ter  aux  exceptions  propose  par  Fintim^,  disons,  qu*il  i  d^ 
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mal  jiig€  et  bien  appell^,  en  oons^nence  ordoniioiiB  qui  l*intim^  sera  tenu 
*'  de  retourner  avec  Tappelant,  son  man,  lequel  sera  tena  de  la  reeevoir  et 
'<  la  traiter  en  bon  mari ;  d^pens  oompens^."  CatUambe  tb.  Renamt.  Tb,^ 
p.  73. 

Ho.  127.  May  16.  Judgment  ordering  the  defendant  to  contribute  with  the 
plaintiff  to  make,  at  common  cost  and  each  party  furnishing  half  the  ground, 
a  "  cloture  de  division  pour  s^parer  la  cour  jusqu*&  la  hauteur  de  dix  pieds 
^^  du  rez  de  chauss^e  compris  le  cHaperou  oonformement  &  la  Coutume  de 
"  Paris."     Berihdot  vs.  Sahourin.    lb.,  p.  72. 

No.  128.  May  13,  Judgment  for  diamiet.  Becker ,  curi  de  Quebec  vs.  Gaur 
vreau,    Ih,^  p.  74. 

1^0.  129.  July  16.  A  tiers  saisi  condemned  for  not  appearing  to  make  his 
declaration.     Grenet  vs.  Marin  and  T,  S.    Ib,j  p.  74. 

No.  130.  August  5.  Con^i  to  leave  leased  premises  on  payment  of  two  quar- 
ters* rent  for  two  years  of  the  lease  unexpired.  Pouliot  vs.  VoceL  Ib.j  p.  75. 

No.  131.  1756,  February  13.  Judgment  that  a  will  be  executed  according  to 
its  form  and  tenor,  and  that  the  executor  be  put  in  possession  in  conformity 
to  the  Custom  of  Paris.    /6.,  p.  75. 

No.  132.  March  30.  Order  that  creditors  fyle  at  the  ^reffe  the  documents  in 
support  of  their  respective  claims,  for  the  purpose  of  proceeding  to  a  distri- 
bution or  sentence  d'ordre,     Langevin  vs.  Crirard,    lb,,  p.  76. 

No.  133.  June  30.  Prescription  pour  fournitures  faites  par  un  ouvrier  "  at- 
^'  tendu  que  le  domandeur  n'afait  auoun  arrSt^  de  compte  avec  lefeu  Sieur 
*'  De  L6ry,  depuis  le  2  avril,  1654,  jusqu'au  20  sept.,  1755,  ce  qui  est  con- 
"  traire  k  la  coutume."     Foumier  vs.  De  Ltry,    lb,,  p.  76. 

'No.  134.  1758,  April  11.  Alimentary  pension  ordered,  on  giving  up  certain 
effects  by  the  plaintiff  to  the  defendant.     Sedillot  vs.  Couture,     lb.,  p.  77; 

2^0. 135.  May  9.  Delivrance  de  1^  ordered,  and  executor  to  deliver  one  half 
of  the  effects  to  the  plaintiff.    Bouel  vs.  Laurent.    lb.,  p.  77. 

No.  136.  A  widow,  commuTie  en  biens,  condemned  to  pay  only  one  half  of 
arrears  of  rente  de  titres  cliricaux.     Brassard  et  al.  vs.  Hup4.    lb.,  p.  78* 

No.  137.  August  22.  Wages  not  allowed  by  reason  of  deserting  service  before 
the  expiration  of  time  agreed  on.     Clesse  vs.  Gatel.    lb.,  p.  78. 

No.  138.  August  21.  Judgment  ordering  tenant  to  leave  a  house  within  eight 
days,  on  receiving  a  didommagement  at  the  rate  of  one  quarter's  rent  per 

year,  on  the  unexpired  term.     Tourangeau  vs.  Toussaxnt.    lb.,  p.  79. 

J^o.  139.  September  12.  Judgment  for  cens  et  rentes  el  lods  et  ventes  with  a 
fine  iamende)  of  three  livres,  fifteen  sols,    Jacreau  vs.  Dasilva.  lb.,  p.  79. 
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No.  140.  October  6.  Defendaat  ooademned  to  make  a  pablie  leparatkm  d'hoo- 
near,  and  to  declare  that  he  acknowledges  the  plaintiff  "  poor  honnlte 
"  homme  incapable  d'avoir  yol^,  &o./'  with  payment  of  fine  and  damigcfl, 
and  liberty  to  plaintiff  to  affix  the  judgment  to  the  door  of  the  Bonseeonn 
church.     Dupont  vs.  Bdanger,    Ih.^  p.  79. 

No.  141.  October  24.  The  sale  of  an  immovable  ordered,  by  consent  <tf  partiei,. 
without  proceeding  to  the  sale  of  movables.  Leglisse  vs.  TrudeL  Jh.,  p.  80. 

No.  142.  1759,  February  6.  Sentence  pour  decouvert,  cloture  mitoyenne,  et 
foss^  de  ligne.    Demert  vs.  Corbin,    Ih,,  p.  80. 


CASES  IN  THE  CONSEIL  SUPi)RIEUR,  QUl^BEC. 


The  following  deoisions  are  condensed  from  another  volume,  published  also  in 
1824,  by  M.  Perrault,  one  of  the  prothonotaries  of  the  Court  of  Queer's  Bench, 
Quebec,  as  extracted  by  him  from  the  regbters  of  the  '^  Conseil  Suphieur  de 
QuAec;'  from  1727  to  1769. 

It  appears  from  the  preliminary  obserrations  of  M.  Perrault,  that  the  Conseil 
beld  sittings  once  every  week,  and  was  composed  ofgens  de  hiy  presided  over  by 
ihe  Intendant. 

That  an  appeal  lay  from  any  cause,  however  small  might  be  the  amount  in 
dispute. 

That  no  security  was  required,  and  that  the  fine  of  an  ^  was  the  penalty 
of  a  fol  appely  with  the  costs. 

That  leave  to  appeal  was  granted  on  a  simple  requite  to  the  president  of  the 
Conseil,  who  put  at  the  bottom  of  the  requite,  ^'  Permis  d'appeler  en  deposant 
*^  Tamende,  et  soit  signifi^  pour  en  venir  au  Conseil  Sup^rieur,  au  premier  jour 
"  competent." 

If  the  respondent  apprehended  that  the  appellant  would  not  press  forward  the 
appeal  with  sufficient  diligence,  he  the  respondent  presented  a  requite  pour  itre 
regu  anticipant;  and  on  depositing  the  amende  of  an  icu^  might  then  press  on 
the  proceedings,  which  consisted  of  a  simple  statement  in  writing  of  the  grie/s 
complained  of,  followed  by  answers. 

In  this  way,  a  cause  might  be  got  ready  for  hearing  in  a  day  or  two,  when  it 
was  handed  to  one  of  the  members  of  the  Conseil,  and  judgment  speedily 
followed. 


Appearance  withoat  sammons,  No.  6. 

Arbitrators,  No.  6,  71. 

Appeal,  No.  8,  9,  10,  15,  32,  47,  50,  64,  68. 

Adjudicataire,  No.  61. 

Attornej,  No.  73. 

Books  of  Merchant,  No.  75. 

Bills  and  Notes,  No.  16,  25,  41. 

Bastard,  No.  68. 

Gontrainte  ]^ar  Corps,  No.  20,  23,  31. 

Costs,  No.  2,  27,  60,  73. 

Consignment,  No.  60. 

Consignation,  No.  61. 

Damages,  No.  15,  45,  67. 

Desistement,  No.  47. 

Default,  No.  14. 

Donation,  No.  17,  26,  52. 

Dower,  No.  76. 

Ditches,  No.  64. 

Experts,  No.  69,  11. 

Eridence,  No.  35,  75,  80. 

Erocation,  No.  36. 

Execution,  No.  72. 

Enqndte,  No.  70. 

Father,  No.  7,  45,  68. 

Folle  Bnchdre,  No.  61. 

Goods,  Sale  of.  No.  40,  43,  60,  74. 

Qardien,  No.  13. 

Hjpoth^qaes,  No.  33. 


Inventory,  No.  81. 

Landlord  and  Tenant,  No.  4,  21,  29,  67,  69, 

62,  66. 
Legitime,  No.  26. 
Marriage,  No.  18,  48,  78. 
Mar,  No.  39. 
Office,  No.  19,  74. 
Opposition,  No.  32,  37. 
Oath,  No.  54,  66,  80. 
Pleading,  No.  6. 
Rente,  No.  49. 
Rhumb  de  Vente,  No.  1. 
R^siliation,  No.  21,  52,  66. 
Rebellion  en  Justice,  No.  38.  * 

Reparation  d'honneur,  No.  56,  79. 
Seigniorial  Rights,  No.  30,  44,  63. 
Surgeon,  34. 

Sale  of  Lands,  No.  3,  12. 
Slander,  No.  56,  79. 
Surety,  No.  81. 
Scholars,  No.  83. 
Tutelle,  No.  5,  24,  42,  48,  C^,  55. 
Tiers  Saisi,  No.  28,  57. 
Tallies,  No.  43. 
Wall,  No.  39. 
Water,  No.  69. 
Work,  No.  77. 
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CONSEIL  SUPtoEUR. 

JUDGMENTS  RENDERED  IN  CONSEIL  SUPlfiRIEUR,  QUEBEC, 
FROM  28th  APRIL,  1727,  to  Isr  MAT,  1759, 

No.  1.  1727,  April  28.  Rhumb  de  Vent  of  the  second  oonoeonon  of  Nenyille,. 
different  from  that  in  the  first  concession^  confirmed  in  appeal.  Peltier^ 
App.,  Pdlier,  Resp.  Cons.  Snp.,  p.  7.  See  case  below  Pr6vo$Uf  ante 
No.  1. 

No.  2.  August  26.  Costa  of  voyage  and  tijour  allowed  as  well  as  interest 
omitted  below.    MercereaUf  App.,  Vidol,  Resp.    Cons.  Snp.,  p.  8. 

No.  3.  1728,  July  12.  Permission  granted  to  sell  a  land  in  St.  Francis  de 
Sales,  by  three  affiches  published  at  the  door  of  the  parish  churdi  at  tiie 
close  of  high  mass,  and  also  at  the  principal  manor  house  nearest  the  land,, 
on  three  consecutive  Sundays,  the  land  being  of  too  little  value  to  bear  the 
costs  of  a  decrit.    Bazil^  App.,  Barbel,  Resp.     Cons.  Sup.,  p.  9. 

No.  4.  August  9.  Order  to  furnish  with  movables  appartments  leased  eon- 
firmed,  reserving  to  the  oonseil  k  faire  droit  in  case  of  complaint  as  to  noise- 
made  by  the  tenant.  Leger  et  ux,  App.,  Maufih,  Resp.,  p.  10.  See  case 
below.    PrivosU.  No.  11. 

No.  5.  August  9.  Petitioner  discharged  from  being  tutor  to  the  diildren  of  a 
second  marriage,  he  being  subrogi  tuteur  to  the  children  of  a  first  marriage. 
Gratis,  Petr.     Cons.  Sup.,  p.  10. 

No.  6.  1729,  February  25.  Voluntary  appearance  of  parties  without  awf' 
nation  recognised,  and  acte  granted  of  the  naming  of  arbitrators.  AmariUm 
et  ah  vs.  Leduc.    Cons.  Sup.,  p.  11. 

No.  7.  April  25.  Daughter  ordered  to  be  given  back  to  her  fkther,  who  was 
charged  with  her  board  and  education,  without  charge  or  diminution  of 
her  property.  Marcou^  App.,  Normand,  Resp.  Cons.  Sup.,  p.  11.  See 
case  below.     Privoiti,  No.  16. 

No.  8.  *  June  27.    Appeal  dismissed  for  want  of  diligence  on  the  part  of  ^ 
appellants.  MainviUe  et  a/.,  App.,  Parent  et  cU.,  Resp.   Cons.  Sup.,  p.  1^* 

No.  9.  August  22.  Foreclosure  against  a  respondent.  Landron  et  ux,,  ApPr 
Gaillard  et  ucc.,  Resp.     Cons.  Sup.,  p.  12.       • 

No.  10.  August  22.  Form  of  proceedings  in  appeal.  The  appeal  of  defeo^i- 
ants  dismissed,  on  oath  of  the  plaintiff,  the  appellant  being  master  of  • 
vessel  about  to  sail  before  the  vacation  of  the  Conseil  Supirieur.  Appelltfi^ 
condemned  to  three  sob  amende  pour  fol  appel,  and  to  costs.  BarMt 
marchand,  App.,  Galocheau,  captaine  de  navire,  Resp.   Cons.  Sup.,  p.  1^* 
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No.  11.     1730,  August  28.     Order  that  a  surveyor  who  had  refused  to  operate 
without  eonn^natton  of  twenty  livres,  do  act  at  the  request  of  the  parties 
or  in  default  thereof  that  another  surveyor  be  employed.      Laherge  et  aL 
vs.  Lamorille,  arpenteur.     Cons.  Sup.,  p.  14. 

No.  12.      1731,  January  8.    JRigUment  prohibiting  the  lieutenant-general  of 
the  PrivosU  and  all  other  inferior  judges,  from  taking  oognidance  in  future 
of  demands  to  be  allowed  to  sell  real  estate  on  simples  afiches  et  jmbli- 
catianSf  on  pretence  of  the  small  value  of  the  lands  to  be  sold.     Cons.  Sup. 
p.  14,    . 

No.  13.  March  19.  Condemnation  par  corps  against  a  gardien  who  failed  tO' 
produce  goods  under  seizure.  Gilbert,  ^VV't  Joignet,  Eesp.  Cons.  Sup., 
p.  15. 

No.  14.  1732,  July  28.  Injunction  from  entering  a  first  default,  and  order  Uy 
give  new  assignation,  Gazon,  App.,  Religieuses  de  VH6td  Dieu,  Resp. 
Cons.  Sup.,  p.  15. 

No.  15.  September  9.  Appeal  dismissed.  Judgment  amended,  and  on  a  goat 
being  given  up,  abandoned,  for  damage  done  by  it,  parties  put  out  of 
court,  the  respondent  paying  costs  of  both  courts.  Normand,  '^PP•^ 
Lajou,  Resp.      Cons.  Sup.,  p.  16. 

No.  16.  October  13.  Tho  drawer  of  a  lettre  de  change  nlischarged  quant  d 
prisent  until  proof  of  diligence  by  holder.  Le/evref  App.,  vs.  Sorhes. 
Cons.  Sup.,  p.  16. 

No.  17.     December  11.      Nullity  of  a  donation  pour  cattse  de  demence.      Con- 
firmed in  appeal.      GuiUot  et  al,y  App.,  Haimard,  Kesp.     Cons.  Sup.,. 
.  p.  17.    See  case  below.    Fviuoste,  No.  22. 

No.  18.  1733,  Feb.  9.  Confirmation  of  a  judgment  dismissing  an  opposition 
to  a  marriage.  Louety  App.,  WlUitt,  Resp.  Cons.  Sup.,  p.  18.  See  case- 
below,  PHvosU,  No.  32. 

No.  19.  February  9.  Offers  made  to  a  bailiff  declared  valid.  Amiot,  App.,. 
vs.  DupM,    Cons.  Sup.,  p.  19.     See  case  below,  FrivosU,  No.  31. 

No.  20.  May  11.  Judgment  amending  a  judgment  of  the  court  below  granting 
delay  for  payment  of  a  lettre  de  change,  and  oontrainte  par  corps  ordered.^ 
CorbiirCy  App.,  Guilmin,  Resp.     Cons.  Sup.,  p.  20. 

No.  21.  July  6.  Lease  resiliated.  Condemnation  of  respondent  to  pay  the 
current  quarter's  rent,  and  also  to  pay  four  months'  rent  as  dommagement^ 
Judgment  below  amended.  Davienne,  App.,  David,  Resp.  Cons.  Sup., 
p.  20. 

No%  22.  July  13.  Judgment  amending  a  sentence  giving  delay  of  payment  for 
a  biUetf  and  omitting  to  grant  contrainte  par  corps.  Jayat^  ^f9  i  Marsaly 
Resp.     Cons.  Sup.,  p.  21. 
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No.  23.  July  20.  Judgment  not  admitting  oontraifUe  par  eorpi  against  the 
widow  of  a  merchant  Oouze^  App.,  Lawhert  VeuvCj  Resp.  Cons. 
Sup.,  p.  21, 

No.  24.  1734,  January  11.  Injunction  to  the  lieutenant-general  of  Hoii- 
treal,  and  all  other  jurisdictions,  not  to  proceed  to  the  nomination  of  taton 
to  minors,  or  to  any  other  acts  affecting  them,  without  the  presence  of  the 
procureur-g^n^ral  or  his  substitute,  or  in  their  default  by  sickness,  &e.,  in 
that  of  the  oldest  praticien.  DaiUebotUy  App.,  ChaHjf,  Reqp.  Cons. 
Sup.,  p.  22. 

No.  25.  March  15.  Defense  to  all  baili£Bs  and  judges  from  paying  attention  to 
saisie  arrU  made  on  hilleU  ou  promessei  9au9  Meign  privi.  PaHm,  i^pp., 
GuiUeminf  Besp. 

No.  26.  Dec.  6.  Judgment  condenming  a  donee  to  give  a  UgiHme.  Metot^ 
App.,  Mau/aity  Resp.  Cons.  Sup.,  p.  23.    See  case  below,  Priw>$Uy  No.  31. 

^0.  27.  1735,  July  4.  Judgment  ordering  that  on  the  proceeds  of  an  iiuol- 
yent  estate,  and  afler  payment  by  priyil^e  of  the  costs  of  affixing  seals, 
inventory,  funeral  expenses,  and  le  deuil  de  la  veuve,  (fixed  at  150  liyies), 
the  dower  and  preciput  should  rank  pro  rata  with  a  creditor  of  the 
deceased.     Lapointe,  App.,  Depleinej  Besp.    Cons.  Sup.,  p.  24. 

No.  28.  December  5.  A  tiers  saisi  discharged  for  want  of  signification,  to  the 
defendant,  of  the  seizure  made  in  the  hands  of  such  tiers  saisu  Corweaux, 
App.,  LevasseuTy  Besp.     Cons.  Sup.,  p.  25. 

No.  29.  1736,  January  16.  Congi  given  to  a  tenant  declared  good  and  valid, 
on  condition  that  the  proprietor  himself  was  to  occupy  the  leased  premises. 
Bouillardy  App.,  Dassilvay  Besp.    Cons.  Sup.,  p.  26. 

No.  30.  March  5.  A  saisie  arrH  declared  valid  for  the  revenues  preset  and 
futurcy  of  a  seigniory.  Coriveaux,  App.,  Levasseury  Besp.  Cons.  Sup.,  p.  26. 

No.  31.  March  26.  Judgment  amending  the  judgment  below  for  not  giTing 
contrainte  par  corps  for  a  note  against  a  merchant.  Veyssierey  App., 
Buteauy  Besp.     Cons.  Sup.,  p.  27. 

No.  32.  1737,  March  25.  An  appeal  converted  into  an  opposition,  and  the 
parties  sent  back  to  the  Court  of  Privosti,  Maisonhasse  et  nx.,  App., 
Dupiriy  Besp.     Cons.  Sup.,  p.  28. 

No.*33.  April  8.  Judgment  condemning  the  respondent  to  puige  firom  hypo- 
thecs a  land  sold  by  him  to  the  appellant.  Duprac,  App.,  Girardy  Re^ 
Cons.  Sup.,  p.  28. 

No.  34.  April  18.  Judgment  in  favor  of  a  soi-disant  chimrgien,  and  order- 
ing him  to  take  out  lettres  de  chtrurgien  from  Sr.  Lajus.  Fhlem,  App>i 
TurgeoUy  Besp.     Cons,  Sup.,  p.  29. 
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No.  35.  June  17.  Judgment  confirming  the  proceedings  of  tjie  Court  below, 
which  ordered  proof  of  signature  by  comparison  of  handwriting.  JRouil- 
lardy  et  aZ.,  App.,  Levasseur,  Resp.     Cons.  Sup.,  p.  30. 

No.  36.  June  25.  Judgment  eyoking  the  principal  of  a  cause  appealed,  and 
deciding  on  the  meiits.     CoU,  App.,  Philihert^  Resp.     Cons,  Sup.  p.  31. 

No.  37,  October  14.  Confirming  an  opposition  to  a  judgment  by  default. 
Denis,  App.,  Sichi,  Kesp.,  procureur  du  roi.  Cons.  Sup.,  p.  31.  See  case 
below,  PrivosU,  No.  70. 

No.  38.      November  25.      Judgment  condemning  appellant  for  rehellion  en 

juBticey  in  threatening  bailiffs  to  eject  them  by  coups  de  baton,  and  to  pay 

fifteen  livres  to  the  General  Hospital,  and  thirty  livres  in  damages  to  the 

bailiffs,  with  all  costs.  Normandy,  A^^,,  Clesse  et  aZ.,  Resp.  Cons.  Sup.,  p.  32. 

No.  39.  1738,  July  7.  Judgment  condemning  respondent  to  furnish  nine 
inches  of  ground  for  building  a  wall  three  feet  two  inches  in  thickness,  and 
to  contribute  to  build  it  in  the  proportion  of  nine  inches  to  the  height  of 
ten  feet  only.    Boisseau,  App.,  Hubert  et  aL,  Resp.     Cons.  Sup.,  p.  33. 

No.  40.  October  6.  Interlocutory  as  to  proof  of  a  consignment  of  merchan- 
dise and  rejection  of  the  demand  that  they  be  delivered  to  the  consignors. 
De  Cussy  et  al.^  App.,  Guignierey  Resp.     Cons.  Sup.,  p.  34. 

Na  41.  October  13.  Judgment  condemning  respondent  to  pay  a  conditional 
note  in  money.     Gossey  App.,  Fhiliberty  Resp.     Cons.  Sup.,  p.  35. 

No.  42.  1740,  February  2.  Judgment  discharging  the  appellant  from  being 
tutor,  because  he  had  five  children  living.  Fomel  appealmg  from  acte 
naming  him  tutor  ad  hocy  and  Lanoullier  de  Boiscler,  Resp.  Cons. 
Sup.,  p.  36. 

No.  43.  April  11.  Judgment  confirming  judgment  below,  condemning  appel* 
lant  to  pay  to  the  respondent  for  pains  sur  des  tailleSy  on  the  oath  of  the 
respondent.    DescarreaUy  App.,  Voyery  Resp.     Cons.  Sup.,  p.  37. 

No.  44.  April  11.  Confirming  the  judgment  below  ordering  payment  of  the 
price  of  a  land,  deducting  arrears  of  cens  et  rentes,  Amould  dit  Villeneuvey 
App.,  MiclMud  et  al.y  Resp.    Cons.  Sup.,  p.  37. 

No.  45.     August  1.     Judgment  reducing  the  damages  given  in  the  Court 
»    below  for  injuring  respondent's  child  with  a  harness,  from  fifty  livres  to 
six  livres  with  all  costs.    Sertey  App.,  Gourtant,  Resp.     Cons.  Sup.,  p.  38. 
See  case  below,  Privostiy  No.  101. 

No»  46.    Nov.  14.    Judgment  relating  to  two  eur^s  as  to  the  possession  of  the 
cure  of  Chateau  Richer,  and  dismissing  the  demand  of  the  respondent. 
Costs  compensated  de  grace  sans  amende.    Soupirany  App.,  Lechasseury 
..  Beqp.    Cons.  Sup.,  p..  38. 

EB 
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No.  47.  November  28.  Ddsistement  from  an  appeal.  Marchand,  veuve  CrenH, 
App.,  Vergeat,  Reap.  Com.  Sup.,  p.  39.  See  case  below,  Privosti, 
No.  100. 

No.  48.    1741,  June  12.    Celebration  of  Marriage. — "  Le  conseil  a  regu 

^^  et  revolt  le  procureur-g^ndral  du  Roi  appelant  comme  d'abas  de  la  dia- 

*^  pense  des  trois  bans  accord^e  par  le  dit  vicaire-g^n^ral  du  dioc^  de 

*^  cette  ville,  an  dit  Sieur  de  Rouville,  mineur,  pour  ^pouser  la  Dmlle.  Andr^, 

<<  fiUe  majeure,  tient  le  dit  appel  pour  bien  relev^,  et  faisant  droit  tant  sur 

<<  icelui  que  celui  de  la  Dame  veuve  de  Rouville,  mdre  et  tutrice  du  dit  Sieur 

<<  de  Rouville.  mineur,  de  la  calibration  du  dit  mariage,  dit  qu'il  a  4t6  mal, 

"  nullement,  et  abusivement  proc^d^  et  c^l^br^;  d^lare  le  dit  mariage  non 

'<  valablement  contracts,  fait  defense  au  dit  Sieur  de  Rouville  et  4  la  dite 

<<  Dmlle.  Andr^  de  prendre  la  quality  de  marl  et  de  femme,  et  de  se 

'<  banter  et  frequenter,  sous  les  peines  de  droit;    d^boute  lea  dits  Sieur 

**  et  Dmlle.  Andrd  de  leur  demande  en  reparation  port^e  tant  par  leur 

<^  requite  du  deux  de  ce  mois,  que  par  leur  acte  du  sept  de  ce  dit 

<<  mois  de  restriction  de  la  dite  requite,  et  les  oondamne  solidairement 

<^  en  tons  les  d^pens  de  la  plainte  et  appel  oomme  d*abus  envers  la  dite 

<<  Dmlle.  de  Rouville  '.fauant  droit  sur  le  requisitoire  du  dit  procureur- 

<<  general  du  Roi,  fait  defense  k  tons  notaires  de  passer  des  contrats  de 

'<  mariage-de  mineurs,  que  les  dits  mineurs  ne  soient  duement  assist^s  et 

<*  autorises  de  leurs  p^res,  m^res,  tuteurs  et  curateurs,  qui  signeront  aux  dits 

<<  contrats,  ou  qu'en  vertu  de  procuration  en  bonne  et  due  forme  des  dits 

*<  p^res,  m^res,  tuteurs  ou  curateurs,  dont  la  minute  ou  expedition  demeu- 

<<  rera  annexee  au  dit  contrat,  sans  pouvoir  par  les  dits  notaires  recevoir 

<<  seulement  ni  la  declaration  des  dits  mineurs  de  se  porter  fort  de  leurs 

^^  dits  p^res,  m^res,  tuteurs,  ou  curateurs,  ni  leur  promesse  de  leur  faire 

«  agreer,  approuver  et  ratifier  le  dit  contrat  de  mariage ;  enjoint  au  vioaire- 

<^  general  du  diocese  de  cette  ville,  et  k  tons  autres  vicaires-generaux  d'ob- 

'  '^  server  les  ordonnances  et  constitutions  canoniques,  conoernant  la  publi- 

^*  cation  et  dispense  des  bans,  laquelle  dispense  ne  pourra  Stre  aecordee  poor 

<^  marier  des  mineurs,  sans  le  consentement  des  p^res  et  meres,  tuteurs  ou 

<<  curateurs,  ou  qu'il  n'y  ait  un  jugement  rendu  en  connaisance  de  cause,  sur 

<<  les  oppositions,  ou  defaut  de  consentement  des  dits  peres  et  meres,  tuteurs 

'<  ou  curateurs:  enjoint  pareillement  k  tons  cures  et  prStres  tant  seculiers 

<^  que  r^uliers  de  marquer  dans  les  actes  de  celebration  de  mariage,  si  les 

<<  contractants  sont  enfants  de  famille,  en  tutelle,  ou  curatelle,  ou  en  la 

'*  puissance  d'autrui,  d'y  enoncer  pareiUement  les  consentements  de  leur 

<<  peres  et  m^res,  tuteurs,  ou  curateurs,  ou  jugements  rendus  sur  les  dites 

<<  oppositions,  ou  defaut  de  consentement,  et  d'y  faire  appeler  et  assister, 

<<  non  pas  seulement  deux  temoins,  mais  quatre  temoins.  suivant  les  ordon* 

<^  nances,  edits,  declarations,  et  reglements.    Ordonne  qu'en  conformite  des 

V  <^  articles  viii  et  ix  de  la  declaration  du  Roi  du  9  Avril  1736,  les  actes  de 

<*  celebration  de  mariage  seront  inscrits  sur  les  r^stres  de  T^lise  parois- 

<<  siale  du  lieu  oii  le  mariage  sera  ceiebre,  et  en  cas  que  poor  des  causes 
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'<  justes  et  l^dmes,  il  ait  ^t^  pennis  de  le  c^lArer  dans  une  autre  ^lise, 
''  ou  chapelle,  lea  r^giatrea  de  la  paroisse  dans  I'^tendue  de  laquelle  la  dite 
^'  ^glise  ou  chapelle  seront  situ^,  seroot  apport^s  lors  de  la  calibration  du 
«  manage  pour  j  @tre  Tacte  de  la  calibration  inscrit.  Fait  defense  d'^rire 
'^  et  signer,  en  aucun  cas,  lea  dits  actea  de  calibration  sur  dea  feuilles 
'^  Yolantea,  k  peine  d'etre  proc^^  eztraordinairement  centre  le  cur^  et  autre 
"  pretre  qui  aurait  fait  les  dits  actes,  lesquels  seront  condamn^s  en  telle 
"  demande,  ou  autres  plus  grande  peine  qull  appartiendra,  suivant  Texi- 
y  gence  dee  caa,  et  k  peine  centre  lea  contractants  de  d^h^ance  de  tons  les 
*^  avantages  et  conventions  portds  par  le  contrat  de  mariage,  ou  autres  actes, 
'^  meme  de  privation  d*effets  civils,  s'il  y  ^het;  et  scrapie  present  arrest  lu 
**  et  public,  I'audience  tenante,  et  enregistrd  aux  greffes  de  la  pr^vostd  de 
'^  cette  ville  et  des  jurisdictions  de  Trois-Kivi^res  et  de  Montreal.  Enjoint 
*^  aux  substituts  du  procureur-g6n^ral  du  Koi  d'en  certifier  le  conseil 
"  dans  les  d^lais  ordinaires.''     Baudouin  vs.  EouviUe.     Cons.  Sup.,  p.  40. 

No.  49.  November  27.  Judgment  confirming  judgment  below,  ordering  pay- 
ment of  the  principal  of  a  rente  constitiUe  of  2,400  Uvres,  on  failure  to  pay 
377  livrcs  for  arrears.    Louet,  fiU^  App.,  Lowet,  Resp,  Cons.  Sup.,  p.  41. 

No.  50.  December  18.  Judgment  discharging  an  appellant  from  the  payment 
of  twenty  livres  to  the  Hotel  Dieu  and  the  General  Hospital,  and  con- 
demning him  to  three  livres  for  /ol  ajppel,  and  to  costs  of  appeal.  Totir 
rangeauy  App.,  Arguin,  Eesp.  Cons.  Sup.,  p.  103.  See  case  below,  Fri- 
vostiy  No.  103. 

No.  51.  1742,  April  3.  Judgment  confirming  judgment  below,  that  appellant 
remain  tutor  to  minors.  Dolhec,  App.,  Voi/ery  Kesp.  Cons.  Sup.,  p.  42. 
See  case  below,  FrivosUy  No.  105. 

No.  52.  April  16.  Confirming  judgment  below,  which  set  aside  adonation  for 
non-compliance  with  the  charges  contained  in  it.  Drauitiyjihy  App.,  Leblond 
et  ux.,  Reap.    Cons.  Sup.,  p.  43.     See  case  below,  Privottiy  No.  104. 

No.  53.  October  17.  Judgment  declaring  the  powers  of  the  appellant  suffi- 
cient to  carry  on  the  action,  and  sending  the  parties  back  to  the  Pr^vostd 
to  proceed  on  the  merits.  Mattel  de  BeUeville  stipulant  par  le  Sr.  Jean 
Dumont  son  procureur /ondi,  App.,  Fetrimoulx,  Resp.     Con.  Sup.,  p.  44. 

No.  54.  November  19.  Judgment  discharging  appellant  from  the  condemna- 
tion below,  against  him  on  the  oath  of  appellant  (taken  in  appeal)  that  he 
owed  respondent  nothing, — with  costs  of  both  courts  against  the  respond- 
ent.    Dussauty  App.,  MoroHy  Besp.     Cons.  Sup.,  p.  44. 

No.  55.  November  19.  TuteUe  declared  null,  on  account  of  the  tutor  not 
having  been  called  (appeli)  to  the  assembly,  and  also  because  he  had  six 
children  living.  ValiUy  tutor,  App.,  Ddormey  subrogi  tutor,  Resp.  Cons. 
Sup.y  p.  45. 
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No.  ^6.  1743,  April  22.  Gonfirming  a  judgment  for  ripcfrcUion  cThonneur, 
Simard,  App.,  Cotton,  Eesp.     Cons.  Sup.,  p.  45. 

No.  57.  Juno  12.  Discharging  a  tiers  saisi  condemned  below  as  personal 
debtor  by  default,  and  ordering  tbe  goods  pledged  to  the  appellant  to  be 
sold  en  justice,  Elizabeth  Prat,  femme  de  Mercier,  absent,  App.,  Petri- 
mouJxy  Resp.    Cons.  Sup.,  p.  46. 

No.  58.  1744,  July  27.  Judgment  shortening  tbe  delay  of  payment  for  three 
months  given  by  the  judgment  rendered  below  du  quatorze  de  ce  7not>,*and 
ordering  half  to  be  paid  in  a  month  from  service  of  the  judgment  in  appeal, 
and  the  other  half  on  the  15th  of  September  next, — the  whole  to  be  exi- 
gible, if  the  first  half  was  not  duly  paid,  with  costs,  against  respondent. 
Rouillard,  App.,  Eoherge,  Resp.     Cons.  Sup.,  p.  47. 

No.  59.  August  3.  Discharging  a  tenant  from  ihe  judgment  below,  which 
ordered  him  to  furnish  security  for  the  fulfilment  of  his  lease,  and  con- 
demning the  appellant  to  deliver  to  the  respondent  certain  movables,  on 
the  oath  of  respondent  submitted  to  him  by  the  appellant  (in  the  Court  of 
Appeal),  that  ho  had  not  received  these  movables.  Fortter,  fermier,  App., 
Gourdeau,  seigneur.     Cons.  Sup.,  p.  47. 

No.  60.  August  3.  Confirming  a  judgment  de  d^pouillement  des  /actures  of 
merchandise  sent  from  Europe.  Dezaunier,  App.,  Dugardy  n^gociant  ^ 
Rouen^  stipulant  pour  lui  par  les  Sieurs  H.  et  L.,  Resp.  Cons.  Sup.,  p.  48. 

No.  61.  December  1.  Judgment  discharging  an  adjudicataire  from  the  con- 
signation at  the  greffe  of  his  purchase  money  within  twenty-four  hours,  as 
ordered  by  the  court  below,  and  the  price  to  remain  in  his  hands,  on  payment 
of  the  interest  from  the  day  of  the  adjudication,  to  the  signification  of  the 
judgment  (prdre)  of  distribution,  and  on  payment  on  the  day  of  such  sig- 
nification to  each  of  the  creditors  collocated  of  the  sums  due  them.  Cai^ 
trainte  in  default  of  such  payment  without  •  any  further  judgment,  costs 
compensated,  and  the  appellant  to  be  paid  his  costs  in  appeal  out  of  the 
prix  d' adjudication.  Foumel,  adjudicataire,  App.,  Dumont,  Resp.  Cons. 
Sup.,  p.  50. 

No.  62.  December  7.  Confirming  judgment  below,  that  lessee  ahonld  le&ve 
the  house  leased,  on  the  proprietor  taking  oath  that  he  will  occupy  it  him- 
self, and  pay  two  hundred  livres  de  dommagement  for  each  year  the  lease  had 
to  run,  the  appellant  to  be  allowed  to  take  dway,  les  emnUnagements  et  conh 
moditis  quil  y  a  pratiqais,  sans  rien  ddtiriorer ;  si  mieux  n^aiment  let 
parties  s^accommoder  d  Vamiahle.  Jehanne,  App.,  Dusautoy  et  al.,  Resp. 
Cons.  Sup.,  p.  51. 

No.  G3.  1745,  February  15.  Confirming  judgment  below,  which  dismissed  an 
action  pour  retrait  lignager  for  omitting  in  the  offers  the  words  "  Loyaui 
couts''  lesquels  sont  essentiels  et  de  rigueur  en  mati^  de  retrait.  Fagolt 
App.,  Turpin,  Resp.     Cons.  Sup.,  p.  52. 
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No.  64.  February  22.  Setting  aside  judgment  below,  which  condemned  a 
habitant  to  make  and  maintain  his  ditches  alone,  and  declaring  that  they 
should  be  made  b,frai%  communs.  Mercier,  App.,  Disaunier,  Resp.  Cons. 
Sup.,  p.  52. 

No.  65.  1746,  January  24.  Setting  aside  judgment  cPentirinenieut  de  lettres 
de  rescisxon,    BaiUargeon,  fils,  App.,  Rondeau^  Kesp.     Cons.  Sup.,  p.  53. 

No.  66.  1747,  May  19.  Confirming  a  judgment,  ordering  a  tenant  to  leave 
the  premises  leased,  and  discharging  the  lessor  from  the  oath  that  she 
wished  to  occupy  the  house  herself,  and  from  the  condemnation  to  pay  three 
months'  rent  as  a  didommagement,  Louis  PetithoiSy  App.,  Genevih)e 
CartieTf  veuve  Parent,  intim^e  et  appellante.     Cons.  Sup.,  p.  54. 

« 

No.  67.  July  31.  Judgment  awarding  a  didommagement  for  extra  mason 
work.  ^'  Francis  MoreaUj  mattrc  ma^on,  faisant  tant  pour  lui  que  pour  ses 
"  associ^,  App.,  Louis  Parent^  n^gociant,  au  hom  et  comme  marguillier  en 
charge  de,"  etc.     Cons.  Sup.,  p.  55. 

No.  68.  1748,  February  19.  Condemnation  confirmed  and  amended  against 
the  father  of  a  bastard : 

"  Oui*  le  procureur-g^ndral  du  Eoi,  le  conseil  a  re^u  et  re9oit  le  dit  procureur- 
''  gdn^ral  du  Eoi,  appelant,  ence  que  Tintim^e  n'a  point  ^t^  condamndeen 
''  une  aumdne,  faisant  droit  sur  les  dites  appellations,  vu  la  declaration  faite 
'^  par  la  dite  Marie  Joseph  Koy  le  trente  Aodt  dernier,  devant  Mtre.  Dolbeo, 
"  cur<S  de  la  paroisse  de  Notre  Dame  de  Bonsecours,  en  presence  du  Sieur 
'^  Pierre  Bdlanger,  co-seigneur  du  dit  Bonsecours,  Joachim  Gamache  et  de 
'*  la  femme  de  Francois  Dubd,  matrone,  la  dite  declaration  signde  Dolbec  et 
'*  Pierre  Bdlanger,  les  autres  ayant  declare  ne  savoir  signer,  sur  Tappella- 
'^  tioA  du  dit  Fabas,  a  mis  et  met  Tappellation  au  ndant,  ordonne  que  oe 
'<  dont  est  appel  sortira  effet;  quand  k  Tappel  du  dit  procureur-general  du 
'^  Hoi  a  mis  et  met  Tappellation,  et  ce  au  neant,  dmendant,  gondamne  la  dite 
^^  Marie  Joseph  Boy  en  trois  livres  d'aumdne,  la  sentence  au  rdsidu  sortis- 
''  sant  effet,  et  cependant  ^  r^duit  I'aumone  prononcee  centre  le  dit  appelant 
*'  k  la  somme  de  trois  livres,  condamne  le  dit  appelant  auz  ddpens  des 
"  causes  principal  et  d'appel."  Francis  Fabas  dit  St,  Louin^  App., 
jRoi,  Resp.     Cons.  Sup.,  p.  56.      See  case  below,  Privosti^  No.  110. 

No.  69.     February  29.     Confirming  the  judgment  below  ordering  an  expertise 
as  to  a  canal  to  carry  off  water  to  the  beach.      See  the  conclusions  taken 
by  the  appellants  in  their  griefs  d^ appel  in  this  cause.      Damour  et  aL,  ' 
App.,  JeJiannej  Besp.     Cons.  Sup.,  p.  57. 

No.  70.  1749,  March  17.  Judgment  ordering  an  enqu^te  to  be  taken  before 
the  lieut-ghUral  de  la  Privosti,  who  should  decide  until  a  definitive  judg- 
ment; "  sans  Tappel  au  conseil  si  le  cas  y  debet;  et  cependant  le  conseil 
*'  fait  defense  aux  parties  de  se  medire,  ni  mefaire."  jHaUy  App.,  Buisson, 
ei  Kx.,  Besp.    Cons.  Sup.,  p.  58. 
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No.  71.  September  15.  Judgment  setting  aside  the  portion  of  the  judgment 
in  a  commercial  matter,  which  ordered  the  parties  to  go  before  arbitre9 
PorteSj  App.,  Deviennes,  Kesp.     Cons.  Sup.,  p.  59. 

No.  72.  October  9.  Judgment  setting  aside  an  ordonnance  of  the  lieutenant- 
general  of  the  privo$Uy  ^ving  iurcis  to  an  execution  issued.  Havy^  App., 
Lacroix  et  vx,,  Resp.     Cons.  Sup.,  p.  60. 

No.  73.  1750,  February  15.  A  procureur  condemned  personally  to  costs  of 
an  opposition  to  a  judgment.  See  conclusions  taken  by  the  parties, 
Thomas  CoU,  en  requite,  demandeur,  JEHenne  Simardy  sur  la  dite 
requgte  defendeur.     Cons.  Sup.,  p.  61. 

No.  74.  September  14.  Judgment  confirming  offers  accepted  by  the  parties 
in  an  action  en  revendication  de  marchandues^  and  ordering  the  goods  to 
be  returned  by  the  appellant  for  the  amount  due,  at  an  advance  of  twenty 
per  cent,  on  the  price  of  purchase.  Chaumont,  App.,  Goguet,  Resp.  Cons. 
Sup.,  p.  62. 

No.  75.  1752.  Confirming  the  judgment  below  for  the  payment  of  a  debt  on 
proof  by  the  merchant's  books  (livres  de  compte)  and  on  his  oath,  that  they 
were  gincireM  et  viritahles.  Briard,  cabaretier,  App.,  Pay  is  ^  n^ociant, 
Eesp.     Cons.  Sup.,  p.  64. 

No.  76.  1753,  November  26.  Setting  aside  the  judgment  below,  which  or- 
dered payment  of  a  di/aaire  et  remploi  on  a  house  and  property  described. 
LanoiXy  tutor,  App.,  JBermier  et  ux,,  Resp.     Cons.  Sup.,  p.  65. 

No.  77.  1754,  September  2.  The  judgment  of  the  court  below  dismissing  an 
action  to  cause  les  enduits  of  a  house  to  be  made,  on  the  ground  that  in  the 
contract  between  the  appellant  and  the  late  husband  of  the  respondent,  it 
was  only  stated  that  '^  la  ma^onne  sera  faite  et  parfaite,"  set  aside,  and  let 
enduits  ordered  to  be  made.  Berlinguetj  App.,  Lamhertf  veuve  de  J.  M., 
entrepreneur  de  ma9onnerie,  Resp.     Cons.  Sup.,  p.  65. 

No.  78.  1755,  February  24.  Judgment  ordering  to  take  the  advice  of  neigh- 
bors or  friends  ivoisins  ou  amis),  for  want  of  relations  (of  a  mineure),  on 
a  projected  marriage,  and  that  such  advice  be  mentioned  in  the  contract  of 
marriage,  and  in  the  parish  register.  The  judgment  of  the  court  below 
dismissed  the  opposition  of  the  appellant  to  the  marriage  of  the  respondent 
with  the  minor,  and  permitted  the  publication  of  the  banns,  and  the  cele- 
bration of  the  marriage.  Jean  Ruffio  App.,  Joseph  EnjffiOf  Resp.  Cons. 
Sup.,  p.  66. 

No.  79.  1756,  January  12.  Confirming  the  judgment  below  for  reparation 
d'honneur,  and  ordering  further  "  ^  tons  huissiers  sous  peine  de  six  livres 
^'  d'amende,  que  lorsque  les  parties  a  qui  ils  feront  des  significations  enten- 
"  dront  faire  dans  Tinstant,  quelques  responses,  de  transcrire  en  entier  les 
"  dites  responses,  tant  dans  Toriginal  des  dites  significations,  que  dans  la 
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^'  oopie  qu'ils  laisseront  des  elites  significations  aux  dites  parties,  de  mani^re 
'^  que  la  copie  soit  totalement  oonforme  k  Toriginal ;  lesquelles  responses  seront 
<<  signces  tant  dans  la  copie,  que  daos  Toriginal ;  si  la  partie  sait  signer,  ou 
"  qu*il  sera  declare  qu'elle  ne  le  sait,  ou  ne  pent  signer,  de  ce  interpell^;*' 
and  ordering  the  publication  and  registration  of  this  arret  in  the  pr^v<  st^ 
of  Quebec  and  jurUdictiouB  roydks  of  Montreal  and  Three  Rivers,  and 
that  the  substitutes  of  the  procureur-g^n^ral  in  these  jurisdictions  see  to  its 
execution,  and  certify  to  the  Con>eil  such  publication  and  registration 
within  the  usual  delays.  Andri  LacroiXy  habitant,  App.,  M.  Paul  Antoine 
Lanouilli'r^  juge  de  Pr^vost^  de  Notre  Dame  des  Anges,  Kesp.  CJons. 
Sup.,  p.  67. 

No.  80.  April  10.  Judgment  below  (6th  April,  1756,)  ordering  avant  faxre 
droit,  that  the  appellant  appear  in  court  "  pour  faire  sa  declaration  s*il  n'a 
"  pas  promis  au  Sr.  Charly  d'avertir  le  dit  Sr.  Revol  six  mois  avant  la 
^'  demande  dont  il  est  question  "  set^ide,  aod  judgment  rendered  condemn- 
ing the  respondent  to  pay  the  amount  mentioned  in  the  authentic  acts  on 
which  the  action  was  founded,  with  costs  in  both  courts.  Cuguet,  App., 
Revol,  Resp.     Cons.  Sup.,  p.  68. 

No.  81.  April  10.  Judgment  below,  which  condemned  a  widow  to.  give  good 
and  sufficient  security  for  the  property  mentioned  in  her  inventory,  of  which 
she  had  the  usufruct,  set  aside,  and  ordering  that  she  should  have  the 
enjoyment  of  the  don  mutuel  mentioned  in  het  marriage  contract  d  sa 
caution  juratoire,     Boisstl,  App.,  Dufrene,  Resp.     Cons.  Sup.,  p.  68. 

No.  82.  1759,  April  2.  Confirming  a  judgment  below,  of  the  14th  November, 
which  ordered  that  the  appellant  restore  to  the  respondent  a  stove  and  stove 
pipe  as  set  forth  in  a  judgment  of  the  24th  October  last  within  three  days, 
or  to  pay  the  value  thereof  h  dire  des  experts.  Minet,  App.,  Eker,  Resp. 
Cons.  Sup.,  p.  69. 

No.  83.  April  2.  Louis,  par  le  griSce  de  Dleu,  roi  de  France  et  de  Navarre,  au 
premier  huissier  de  notre  Conseil  Sup^rieur  de  la  Nouvclle-France,  ou  autre 
huissier  ou  sergent  sur  ce  requis.  Savoir  faisons :  Qu  entre  les  Srs.  Superieur, 
Directeurs  et  eccl^siastiques  du  s^minaire  des  missions  ^trang^rcs  ^tablies 
en  cette  viUe,  stipulant  par  Messire  Jacreau,  etc.,  Appelants,  le  Sieur  Louis 
Soumande,  n^gociant  k  Yarennes,  intim6.  Ytl  la  sentence  de  la  pr^vost^ 
de  cette  ville  du  29  Ddcembre  1758,  dont  est  appel,  prononc^  en  oes 
termes :  ^'  Nous,  sans  avoir  dgard  aux  conclusions  subsidiaires  prises  par  le 
'^  dit  Sieur  Soumande  par  sa  requ§te  du  17  Novembre  dernier,  en  ce  qui 
"  conceme  le  remboursement  de  la  somme  de  dix-huit  mille  livres,  ni  aux 
'^  offres  £Eiites  par  les  dits  Sieurs  du  sdminaire  par  leur  ^rit  signifi^  le  neuf 
<<  D^embre,  ordonnons  que  la  sentence  du  12  Mars  1728,  sera  ex^ut^ 
'*  selon  sa  forme  et  teneur,  en  consequence  condamnons  les  dits  Sieurs  du 
"  s^minaire  k  recevoir,  i  la  premiere  presentation,  le  fils  du  dit  Sieur  Sou- 
^'  mande  dans  le  sdminaire  pour  y  achever  ses  etudes  jusqu*^  I'etat  eccle- 
''siastiquc,  faute  de  quoi  les  condamnons,  d^  k  present,  en  vertu  du 
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*'  present  jngement,  et  sans  qn'il  en  soli  besoin  d'antre,  k  pKjet  qnatie  cent 
"  cinquante  livreB  de  pension  annuelle  ponr  ehacun  des  denz  enfants  qa'Ds 
''  doivent  prendre ;  et  k  recevoir  dor^navant  et  k  perp^tuit^  an  dit  s^ 
"  naire  les  deux  enfants  qui  seront  pr^nt^s  par  les  hitlers  Soumaade,  et 
'^  k  d^faut  de  presentation  des  dits  h^ritiers  par  cenz  k  qui  il  appartiendn 
''  de  les  presenter ;  sanf  k  &ire  droit  sor  la  capacity  ou  incapadt^  de 
''  ceoz  qui  seront  pr^nt^,  lorsqnll  en  sera  question :  condamnons  k 
,  '^  dits  Sieurs  du  sdminaire  aux  d^pens  liquid^  k  trente  nenf  liTiei, 
''  le  coiit  de  la  sentence  oompris,  etc.  .  ^  .  Encore  une  ezp^tion  de  k 
<<  sentence  de  la  pr^vost^  du  12  Mars  1728,  rendue  par  d4faut  oontre 
'*  Messire  Lyon  de  St.  F^r^l,  pr^tre,  sup^rieur  du  sdminaire  de  eette  TiDe, 
**  qui  le  condamne  au  dit  nom  k  garder  le  fils  de  Mtre.  Francois  Haxen, 
*^  conseiller  au  dit  s^minaire,  pour  y  aclieyer  ses  etudes  jusqu'd.  T^tat  ecd^ 
"  siastique  inclusivement,  si  mieuz  n'aime  lui  payer  pour  sa  pension  an- 
'^  nuelle  ailleurs  la  somme  de  quatre  cent  cinquante  livres,  suivant  Facte  de 
''  fondation ;  condamne  en  outre  le  dit  Sieur  Lyon  au  dit  nom  k  reoevoir 
"  dor^nayant  et  k  perpdtuit^  au  dit  s^minaire  les  enfants  que  les  li^ritien 
''  pr^nteront  de  la  famille  du  feu  Sieur  Soumande  au  nombre  de  deux  pr6- 
'^  f^rablement  k  tons  autres,  ^tant  Tintention  du  dit  acte  de  fondation  fidt 
''  par  le  dit  Sienr  Soumande,  et  est  le  dit  Sieur  Lyon  ooodanm^  an 
d^pens/'  et  toutes  les  autres  pieces  sur  lesquelles  la  sentence  dont  et  appd  «i 
survenue,  oui'  Mtre.  Joseph  Perthuis,  conseiller  faisant  fonotion  de  prooureo^ 
g^n^ral  du  roi,  auquel  les  pieces  des  parties  out  ^te  communiqu^es,  soiyant 
Tarrest  de  ce  conseil  du  22  Janyier  dernier,  le  conseil  a  mis  et  met  i'appdlalaoD 
et  sentence  de  la  prdyost^  du  19  D^embre  1758,  dont  est  appel,  au  n^ant^ 
^mendant,  ordonne  que  les  actes  de  fondation  des  17  Juin  1693,  20  Jan- 
yier 1795,  15  Octobre  1701,  et  27  Septembre  1702,  seront  ex^ut^sdon 
leurs  formes  et  teneurs ;  ordonne  pareillement  que  le  dits  Srs.  supdrieur  et 
directeurs  du  dit  sdminaire  de  cette  yille  seront  tenus  de  receyoir  k  pezp^ 
tuit<^  an  dit  sdminaire,  pour  y  occuper  les  deux  places  dont  est  question,  lea 
enfants  de  la  famille  Soumande  qui  leur  seront  pr^nt^  par  oeux  de  oette 
famille,  et  ce  pr^f^rablemcnt  k  tons  autres ;  en  cons^uenoe  condanme  ke 
dits  Srs.  sup^rieur  et  directeurs  k  receyoir  au  dit  sdminaire  lea  en&nts  da 
dit  intimd  pour  y  faire  leurs  Etudes  et  y  ^tre  enseign^  box  clauses,  oon> 
ditions  et  exceptions  port^es  aux  susdits  contrats,  jusqu'ii  r^tat  eooie8ia0> 
tique  inclusiyement;  sur  le  surplus  des  pretentions  et  ot^ndosioiis  dm 
parties  le  conseil  a  mis  bors  de  cours ;  condamne  les  appdanta  en  Tamende 
de  trois  liyres  pour  leur  fol  appel,  et  aux  depens  des  causes  princifiales  et 
d'appd ;  Si  U  mandons  de  mettre  le  present  arrest  k  due  et  enti^  ex^ 
cution ;  car  tel  est  notre  plaisir.  Bonn^  en  notre  dit  Conseil  Superienr, 
s^ant  k  Quebec,  assemble  le  lundi,  deuxidme  Ayril,  I'an  de  giice,  mil  sept 
cent  cinquante-neuf,  et  de  notre  r^ne  le  quarante-troisi^me. 

(Signe,)  FOUCATJLT. 

Les  Directeurs    *    ^i^     ^i^    Ecclesiastiques  du  Seminaire  des   MissioDS 
^trangt^res,  etc.,  vs.  Saumonde.     Cons.  Sup.,  p.  70. 
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